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C  O  N  T  R  A 

N.BENEDI- 

CTUM  CARP- 

Z  O  V  I  U  M  IC. 

Traftatus  Duo 

1  U  S  T I  Oltcfop^/  ICti, 

Primu», 

DE  APPELLATIONE  IN  CAUSIS 

CRIMINALIBUS. 
Altcr, 

DECADE^      aUlN  Q^U  E 

QU T  I  O  N  UM 

ad  proceffum  Criminalem  ncccfla. 
rlarum. 


B  R  E  M 

Tjpu  <sr Jumptibm  J  a c o  b i  Ko  hler  i, 
ANNO  M  DC  LXIV.  ^ 


SE<!iEKlSSim  ,  ILLV^r^ISSim 
^mcm  AC  DOMIKO, 

DN.  AUGUSTO 

DUCI  BRVNSWICEN- 

SIUM  ET  LUNEBURGEN51L)M, 

Dominomso  Glementijfimo. 

Uftitiat  adminiftrationcm  ,  Screniffimc 
Princeps,  Domine  Clementifllme,  eflc 
in  Republica,  quod  anima  in  corpore, 
&  hac  cmigrante  nudam  remancreca- 
vct  ,  nullus  vir  bonus  Sc  vcrus  Politicus  in- 
ias  erititurus  ,  annueritibus  ctiam  Juris-Con- 
kis  omnibus  encomio  fuo  dignis  ,  nullo  ex- 
bto  ,  ne  unico  quidem.  Contra  nulla  major 
eipublicxpeftiscft,  quam  Injuftitia,  propter 
quam,  facra  teftante  pagina,  fundamcntis  terr« 
motis,  &  funditus  collapfis,  rcgna  devolvuntut 
de  eente  in  gentem.  Hinc  Juftitia  ejusque  fincc- 
ra  adminiftratio  appellatur  unicufi  &  max  imus  the- 
faurus Romani  Imperii.  9iei(^^^2lbfi*ei&e dcanno 
ev67.  <2?tCtD0att>jr  &Cv'  Quo  icaquc  amillo, 
clabfcondito,  quinaauinfitdceo,  ncmopru- 

):(  2  clcns 


D    E    D    I    C    A    T    1  O. 

dcns  &  rerum  peritus  dubitaturus  eft  unquam^ 
Quando  lioftis  Regnum  five  Rempublicam  ali- 
quam  invadit&  infelbt,deliberatur  fedulo^  &  qui- 
dem  rede,  dearmi.*?,  de  annona,  imprimis  de  militc 
cogendo  &  fuftentando,  inftituuntur  feria;  cfuria- 
les/  atque  preccspublicae.  Vcrumenim  vero  fi 
intereatempofis  morbo  vulnerata::  &:  negled*  ;u- 
ftitia^  ihgrat^efcehte,  eam  fanandioperA&dili^en- 
tiapoftponitur,  vclfufquc  dequehabetur^  acfi  res 
efletin  Reipublic^  periculis  non  magni  momentie^ 
nequefingularis  cura:  &  induftrix,  vel  ialtcdiarbi- 
traria,  iion  ncccifaria^  &  tanquam  parergontra^ 
ftanda,  fauftus  confiliorum  eventus ,  &  prccum 
cxauditio  vix imone  vix  quidem  eft  fperahda:. 
luftitiacnimeft  columna  fortisfima  &  fundamen^ 
tum,  cuifaluslmpcriiinnititur^  &iraDci recon-* 
ciliatur  ?  Quidprcces^funtfincjuftitia  ?  Fumus& 
fimuscoram  Altisfimo.  lUSTITIA  &  PIETA5^ 
tutxfunt  Principisarces.  Qualis  apud  nos  Gcr- 
manos,  multorum  annorum  decurfu  fucrit  facics 
juftftix,  in  caufis  bona  fortunx  conccrnentibusi 
fivc  civilibus,conqucfti  funt,&cum  ardenti  cmen- 
dationisdefidcrio  fcripfcrunt,  ante  hxc  tcmpora, 
viri  egrcgii&Iuris-CoDfultiplurcs.  Qux.anad- 
huchodiedurct  &fefc  rcprsc^fentct^resipfa  loqua- 
tur:  Hicdeeoferinonemfaccrc,  nequefert  terar 

poris 


D         D    I    C    A    T     I  O. 

porrs,  ncque  loci  ratio     Cum  inhociueoopur. 
culo  folumaiodo  fim  folicitus  dc  Itatu  jul^itiai  in 
criminalibus  longc  calamitoiKsfimo,  8i  deerrori- 
btis  Dn.  Carpzovii ,  luris-Confulti  ca:tera  celc* 
crrimi  ^  valdc  pcrniciofis,'  pro  meotalenti  mo- 
ulo  monendis  &:  corrigcndis.    Quorum  inluper 
duciuac  pra::textu  (experiencia  tcfie)  imperiti. 
indofti  &  ignavi  ludices ,  ut  &  alii  afFcduum  fuo- 
lAimmancipia,  anlam  fa^pe  fibi  arripiunt,  pro  lu- 
bitu  &c  iibidine  mcoipora  humanairruendi^HTgras- 
fandi.    Qux  abomin  biliscorruptela  usquc  adeo 
cxcrcvit  5  ut,  fi  facincrofi  quiquam,  pcr  modiun 
dtSii  proceflus  inquifitorii^  in  multis  Germanix 
judiciis  ufitati,  &  adhuc  retenti,  damnentur^  & 
csna  promerita^fupplicioqi  fai9:is  fuiscondigno 
afficiautur,  hoc non  fiat  via  juris&juftitise,  ne- 
dum  virtute&efBcaciahodicrni  proceflus  inquifi^ 
torii,  fed  contingat  mere  pcr  accidcns.  Quid 
cnim  boni&xqui  potcft  nafci  cx  procefiu  naturx 
nmltismodis  iniquo.^  Unde  facileconjiccrc  iiceti 
infontes  ad  proceflum  c;ufmodi  inquifitorium  tra# 
Qto^^  &per  confuetum  ejus  proccdendi  modum> 
Hiediisaddefenfioncs  fuas  ncccflariis&potisfimis, 
|ure  Divino&hGmanonontantdmlicitiSjfedctiam 
mandatis,  orbatos,  ncdum  defiraudatos,  pracfen- 
tisfimoiniquifupplicii  pcriculo,  fcmpcr& inevi- 
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taKiHterexpofitos  elfc  ottmcs.    «orrenda  &mi- 
ilrriniahxc^uftitix  calamit^s ,  tam  multos  annos 
in  hunc  usque  diem,  proh  dolor ,  continuata,  nifi 
nunc  tandem  aboleatur  &plane  nee  medio  tolla- 
tur,  quicquamboniimperio  ominatinequit.Quia^ 
dcut  nulla  Deo  Optimo  Maximo  gratlor  poteft 
ma£tarivi£lima,  quam  homo  facinorofus,  itaquo- 
que  in  illius  oculis  nihil  abominabilius  eft,  quam 
fub  fpecie  refti  damnatlo  imiocentis  ,  fivc  inde- 
fenfi)  quod  hoc  in  paflii  perinde  eft  Cumitaque 
di^a  procefTuum  criminalium  tempeftashaud  pos*- 
fitirxdivinxflammasporronon  incitare,  conflarc 
&  accelerare)  infigni  huicmalo  mederi^Roman* 
Reipublicae  efflagitat  fumma  neceffltas*    Ad  pu- 
bticam  utilitatem,  ad  )uftiti«  adminiftrationem 
fpe£tantia  diflirnulare  pra^fcrtim  hifce  nbftris  tem- 
poribiis,  quibivs  magna  Imperii  mutatioimminet, 
nonvidetur  efle  viri  boni  ,  jamdudum  monuit  & 
inculcavit   Juris-Confultus    ille  meritisfimus 
NicoLAus  Vi  GELius^inepiftoIa  dedicatoriaante 
methodum  obfervatronum  C^meralium  pag. 
Quamvis  ego  omnium  minimus  cum  tanto  viro 
nequaquam  fim  comparandus.    A ttamen  quin  fa- 
lutaris  e)us  do6irinae  veftigiis  ,  ad  ReipublicTj^ 
minc  temporis  In  longc  majori  peticulo  conftitu- 
tx  y  utilitatem  8c  nccesfitatem  *  quantum  mese 

tenui- 
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tcauitatU  viies  fcrunt,  fidelitcr  infiftaai  ,  nemo 
mtJii  vCTtel  vitio.    Dominum  Carpzovium  tan- 
quatT^Iuris-ConfultumClarisaraum,  & benemc- 
/iium,  meritoXufpicio&honoro.    Eft  autema- 
«icusPlato,  amicusSocratcs,  fed  magis  amtca 
verit^s  &  juftitia.     iEgritudini  igitur  bb:  Julii- 
tttt,  in  Crimiiialibus  ita  gravitcr  decumbentis, 
nuUammeliorem  &.tutiorem,  prudentioriim  )U- 
dicio  falvo  ,  adhiberi  pofle  medelam  arbitror, 
auimnpraxis  &  procclTus  Domim  Carpzoviiin. 
quifttorius ,  cum  nonnullis  prxterea  ahis  &  ma- 
lis  rerum  criminalium  iniquitatibus  irrationa- 
biliconfuetuaineintroduais,  per  fanaionempu- 

blic«m&  univerfalem,  P'^<>.^^"^^;^^'""'^'"^^ '^^^^ 
teitninentur,  proceffusque  mquifitor ms  ad  ftatum 
priftinum,  quifuit  ante  Dn.  Carpzoviitcmpora, 
UDWino,  Naturali  &  Civirtconfentaneumre. 
loceoir  &  in  caufis  vit«,  fanguinis  &  honoris  ,u, 
ftitTanonlevi  brachio  five  perfunaorie ,  neque  a 
iudkibus  indoais ,  iurium  &  proceiruum  crimi^ 
nal  um  imperiti.  ,  aut  affeaibasfuisobnoxiis  fed 
X  re  lTgentibusiuxta  &  amant.bus  cam,  admi- 
^Wiretur  fincere^f.deliter  &-qudm  accuratisfimc. 


Dedicat  jo. 
ic  cft  in  hunc  usque  diem  :  Ita  quoque  u£  gravi 
&  diuturno  juftitiae  morbo  ,  hoc  meo  oi>ii* 
sculoproviribus  oboculos  pofitojamdi^amede. 
la  apca  8c  falutaris  ,adhibeatur,  multum  prxftabit, 
8c  egregie  cooperabitur  Serenisfimae  Vcffrx  Cel- 
fitudinis,  e;usqueab  omnibus  Germfinije  Princi- 
pibus  honoratisfimi  ^enii  autoritas,    Hac ration« 
raotusSerenisfimx  Celfitudini  Veftrae,  Veftra:quc 
prote£lioni  ClcmcntifsimiEegohanc  meae  tenuita* 
tis  operam  ,  quam  obfequentiflime  infcribcrc  & 
confecraie  volui&debui,  cum  voto  ardcnti  &in- 
defeflb,utl3eusOpt.  Maximus,pro  iramenfafua 
benignitatc,  feniocorroborato,  &:finecorporis 

languoreejusvitamadroultosadhuaevehataonos 
&gubernamentumatque  omnia  confilia  profpcro 
fucccflUadReipublicae  &  fubditorum  falutem  di- 
rigatatqv  fecundct.      Dabam  Wolffenbiti  ao 
Februarii,  Anno  1664. 


^erenifllmae  Cclfitudinls  Veftrat 

Sub;eaifsimus  8c  Obfcquen. 
tiinmus  Seivitor 


loftus  OMcp 
l.V.D. 


/1/. 


ELENCHUS  (XUi^5TlONUM, 

qu«  in  hoc  traaatu  contincntar. 
DEC  AS  PRIMA.         Qvmstxo  I. 

ANinqujftto,  defenfionem  JudmdedwaurQ,dandaftt  copaaSorum 
inqutfittonattum} 
11.  ufn  tnquifttio&accufatiopBsfintConjungt,&tn  uno  eodemqg 
froaOu,  finemutuo  tmfedtmtntOy  concurrere^ 
Jn  alicujus  fubitci  CrtptiniSyinSffcie  bomicidii  fufpeaus,  cttraprs- 
iudiaum  LegttimainqutfitioniiremedtoLegtfDtffamart  CMn. 
cen  manumtfjuotraocitfi  baredes,relahumdtSamanteuttfosfii? 
Jin  tefies  antea  fro  tnformattonejudtcij  recefthytlalij  adverfus  tn^ 
amfitum  prsduai.ad  arttculos  inqutfittonalesexamtnandt,tene4n- 
tuiinffafenttaejHsfrafiare^uiamentumy  deyerttate dtcenda  :EU 
anprofter  hujm  omuftonem  examen  nuUitatisrtttolahret} 
^ntnqutfitunnrerrogatoriajuferarttculorumtnqutltttonciltumetf. 
cumfiumtis  &qualttatihtu,  necnontcfiiumper[onisformataexht^ 
bens.audiendm,  &  tefies  fupne\ufmodttnterrogatorttsfim  Exa^^ 

^mtnandi?  #      •  j  • 

Quandc4ccufat»,in  Judiao^ccufatotu,t4l,4ft»bav,t,ud,ct4,  tx 
timhuittum  tormtntu  tJtfuHuitn.um.ptrftr,ttnt,4mtfi)ud,(4tu, 
In  tuncptoctfu  accuf4tor,m  dtfinat.  & muttturin  ,nqmfitor,um^ 
M  4dtr4nf,n,lttndorum  aRorum  rotuUliontm,  &  xudtm  a  JLto- 
fum  CoLg,ortmi>fis.  4d S,giUi>f>fpta,ontm.  ucc  non  ftnttnttt 
puuluattontm,nqmftt,i'fitcitandm>. 
JinvHlntr4n.gUd,c.  tomb.rdi,  vtl  4l,ot,lom»t,ftt,  4l,qutm, 
B4t,m  ,n  terrL  concdtnttm &htfi.g.o  mor,tnttm,  4  ludtctau- 
„n,  &Sc4b,nisn,n,n(l>taoc4d4Vtrtt,ui^  vulntrt  antt  (tpultu. 
lam.  0rd,n4r,ihom,c,d„p«nifitpltatndu.<^.  ■  • 

Jn  Mtc,  F4cult4,tm}utid,C4m,nc4uf4cr,m,n4Uc,f<raltntt,  m 
Imci.  veltn  tp,ftol,*fuo.  cum  4tlutr4nfm,tttndo,  ,ud,c,orum 
fi^'  "'"^'  »nut.fi4nt,u.  nomtr  tmtrgtmbut, 
ZcnbtrtlLt,  luhtus,  quamvi.  dtfuptrnonfit  4ud,t.u.gr4. 
veiur.  &  dumr  lenttnt.a  con-.raiplim  '''^»?"^'"- 
Jnft.  e,m4.  qu4pror.uncia,ur.  rtumqu.fl^o^.c^^f^tlvc^^^dum, 
v^«nI/Lr/""'  vtl4t,Jip,rniCorporL<4-lt^'4Pun,tndum, 

,np,octJlu  rq  J    n,^i„,^,ll,,,  ,„ju,.,xcum,non 

;i;s:/;:..„..  ip*...'." 

ftiuttm  mand^rtposfit} 


nn. 


X. 


DECA5  SECUNDA. 

QUffiSTIO  I. 
ANfnfter  tranfdStionem  fufer  crmiine  dtrodori  &  In  §ecie  homittdth 
"        cumoccift  vtdua,  liberisveUgnAtis  'mtdm%  alid  (aufaconcur^ 
rente,  qua delinquentem  aliquatenmamalitlaexcufati^rdirharia 
homicidii fotna  mitigarii  &  in  extraordinariamy  dut  relegatmu % 
aut  fecuniariam  ,  aut  aliam  corforis  affltilivarn  mutari  posfitl 
IL      Oln  homicida  vtdua  &  Orfbanis  occifi  profter  illatum  damnumfatis* 
facere^  &  nihilominus  fonnam  homicidiindinariam  fufiinere  tt^ 
neatur\ 

IIL  %An Jluprator  maritus,  foenam  fuflinens  vel  eerforalem,  vel reUgam 
tionis  ,  teneatur  nihilominus  dotemcongruam  perfolvere  Jtufrat^t 
virginit  vel  honejix  vtdua] 

IV,  tyfi  dcfi  dtts  fubjlantiaitum  judicii  ordinarii  in  froceffU  Criminali  in- 
quifiiorio  fuffltantui fer  folennem,  in  die  exfecutioniSi  failam 
confiitutionemjudtcii  criminalis^  iDuitd)  bU  fidXtWWi  unOiJc^ 
juna  M  ()ocfcno^fpdnncfien  ^)ar^3mcl)f<^? 

Pl       St  reus  delidum,  quod  antea,  non  modi  in  iffa  torturd,  fed  extra  io- 
cumtorturaad  ratificandumduilus,  erat  confefjm^  indieautem 
fententidt  exfecutioni  folenntter  conftituto^  neget&  confesftonem 
revocett  an  nihilominusy  &  nonolflante  e\m  revocatione,ulttmo 
fuffitcio  ftt  afficienduil 

VI.  AnbannitusinfrovinciajudicishanntentiSi  defrehenfus^  posfttabsq^ 
communicationeaitorumindtciorum>  fiqua  contraetimexflant^& 
ftnefravta  defenftone,  torturx  fuiijici^ 

VII  ijfi  fropter  atrocitatem,  ftveenormitatem  deitcli,  jura  itceattrans- 
gredi  infrocedindo.&in^ecie  in  infiiaione  tortutd ,  &  denega* 
ttone  Advocati^ 

VllL  i^nreusob  certum  aiiquoddeliilum  quaJlioniful>jiciendus^if(c$den- 
terde  ahoetiam  crimmeperpetrato^  dequo  non  exfiant  indicia 
legitima^  mediantetortura,  queatinterrogari} 

IX.  Anhomicida&fur  inMdnuali,  fiveflagranti&nondumpernofia^ 

toCrimme  deprehenfi,  dejureSaxonicoJlatim  ^  non  admisfis  de- 
fenfionibus ,  ftnt  funiendi ;  &  an  hac  in  farte  fur  fit  deterioris  con 
dtttonis»  quam  homicida} 

X.  c/4w  judexjententiam,  qua  reus  in  judtcio  inqutfitorio  ad  fufilgatio  • 

ncm  velmanus  amfutationem.  velaium  fotnamcorforu  affliai- 
vatn^amnatur,  eoiffotempore&momentQiquofuHiedtury  fivgi 
reodenuncidtur»  exjcqutfosfifi  j^g^ 


111. 

m 

V. 

VIII 


DECAS  TERTIA^ 

QJJfiSTIO.  I. 

deMiiKHUfmndcerf^YAlhfeddrhitrdfidt  vel  urcen,  relmut^M 
fecuntdfis,  velrelegatione  ecircendie,  locumhdbedt.nontantufie 
terriuo  nudd^fed  etiam  Ugdturd,&  adbibitio  infirumentorum^dd 
eomfrimendosfoUices  dptorum,  quandoq^  eti4mfuntuw} 

Ofn  rem  injudtcio  dccufatoriod^ue  (ix  ddmtttendiu  ddprobdnd4m 
&  deducend^m  fuamtnnocentiam  quocunquetemfor9,&  in  qud^ 
cunque p*iru  procejfusy  atque  inquifitut  injudicio  mquifitoriol 

uitimodutfrobdnditnnocentiamdlm^  celertor  requirdturin  inqui^ 
fittoney  qudm  in  dccufatione] 
An  injutidm  inferens  tndtfitnde  omnis  ultrd  intereffe  fdrtis  offenfd^ 
cui  xel  pdltnodtamiVeitrijuriarum  afiimationem  prxffaTe  debetypa- 
na  teneatUT  arlttraita.eamj^Maxfirdtm  esoffictotrrogareposfit} 

Num  dltorinjurtdm,  ftbiiidtdm^  certa  pecunidfummi  afitmansyift^ 
fuper  adpoenam  Carceru  vel  relegattonudgere,  utq^  ea  reo  im- 
pondtur  ,  in  ItbeUo  petere  posfit?  , 

jHdatoddVdltnodiAmcnmaQione  adinjuria  afiimattonem  fimul 
cumuldru &agens  utramque  tnltbeUo  cumulatt\e\peterefosfiti 

An]udex  eontrd  quemvie  injuridHtem  fer  tnquifitionem  ex  officiQ 
frocederey  r^peenam  drkttrariamimfcnere  fosftt} 

^^ntndeltdts  levtortbm,  nuUam  feenamcorporu  afflivdtn  meren^ 
ttbut,  fedfro^udicii  drbitrio  t  vel  carcere,  vel  relegdtione ,  vel 
muiai  fecumartl  funtendii  fine  flena  frobatione  addttefiatio^ 
nem  tefiu  uma,  altqutbus  .pr^,(umftwmbut  ^concurrentibut  ^  in. 
qutfiusy  condemnart  queat? 

An  confesfiombus  $n  crtmine  magid  inqmfitorum  .  fer  torturam 
ejttsve  metum  erutis,  dffeverdntium  concubttum  cum  ddmone, & 
corfordlem  exfortattonem  veneficorum  &  fagarum  tn  montem 

bolHos.  eommeffationes  &  cboredt  ^fit  credendum  ,  utmortu 

fuffltcto  affici  posftnt^  .  . 

An  maiuU  five  fiigmatdincorpore  bumanorefeftdfint  magtdm- 
dtcium  &  fdai  cum  didb^hl 


DECAS 


A' 

r. 

I». 

y> 

vm 


A 

J/ 

m. 

IV. 


DECAS  aUART  A. 

QlliESTlO,  I. 

nkf,  fi*  dicUfdtitut»,  it  htnr>rt  &  bonAfama  a(i«ru,  Anfe  lith  contepAtitniH*  juiltlVuL^ 
f^^am,  skafhfe  hjnrUrmm  ci^iltrer  ad  <ftim*ti9nem  inUntatAt»  tibtrefu  ^ 
^ntnjuTiarumvtrl>tthumc»nvtnrtt4  ,  decUratione  ante  liru  contejiationem  judttt^  • 
fafia,  ptuti  in  Curis  provineidli  ,      inftrieribuJ  judtciit  ,  itmetiMfH-in  £lf:  -v 
SMMtniti,  xttalto  fHpremeapp*l}at*onu]udtcit,a£iioneminjurtarum  decltndre 
^miujuriamverbalem,  vtitacire,  Vfl  e^xprejfe  ,  ab  offenft  rtmijfam  ,  aut  legttt,, 
ttrtam,  ttibiltminuf  M/tgifiratu*  fx  offuv punire poijirf 

s^id^ttcatut  juffufui  Clientit,  vtrkadurttraO"  a^parenter  injuriofa  ftrii>ent ,\ai^»n0 
injuriarum  posft  atnvinirif 
^n,  prttejfu  It^n  diffamari  iujHtMt»  ,  difamnnte^  cemparente       *d  mgendum  pAt^rt , 
judtci  arhitrarium      etdem  inyitt  fiatim  prtbatianem  tnjungere  ^  Jine  hheit  ir 
aliiorii»  formatitnt  f    *  > 
^n  tndui»  »n  /t^eHi  aceuftterio  omisfs ,  &  attejtatitmbuf  puOtieatit  ,  acrufateri  mde- 
itHipUna  prtbattone  fuccumkenti  detur  regrtffut  ad  tndteia  &  prmfumf^tton4/,wvm 
fefimro  frtduliitne probanda*' 
w^n,  adlCttrumrtfpcf  fum  ttrmentii  fulijefltu ,  innteentiam  fuam  titinentJudicenjtvM 
-Ma*i{lratum  inj^rianttr»,  &  legit  yji^utlia  miiione y  ad  reftrcttieucm  dmmri  ,  ctierit 
tnrtrejfe  ,  peife  eonveuire' 
^1n  \n  tnfiantia  teufrrafitnit  vcl  appeUatJtnif  atia  Crimtttaiia  md  eandem  Facuit/ttemjuri' 


dicam,  vety^catiimatum  pro  etncipt 
alto/lCtot:  (uijudteium  ettam  dt 
^n  in^uiftm  Jit  audyendut  yfi  atttjlat^ 

^»,  uttra  dtfiinQiefiem  inerdinartum&  extratrdtnurtum.Jivt 
vidatur judicium  regulare&  irrerulare,  cr  (jHidem  cum  tai 
iuarie  iy  tmiifs  fHblid^  -  .,  '   .  "ttrto  Jivt  y. 

■-Muiit  iS'  nmturmli  retfu 

sD  £•    i\  o  '^c^  ^ 

QUiE6T10  h 

!»•'■-#." 'T  -  1  ,,:tu}tuar'iu<    qut  f^^^iv.  ,  &  ex  abr>  ' 

I  n  releimi  - ' 
;  perdtvetfui 

Ji.  t.:  "..'.■tlAr/ii  im-s  ccc:piiit^  (^,  mandat  ^iniuilata . 

"lutam  tjmantitmtem  excedir,  Fifco  ftu  *MagiJlr*Uti  cadatinco' 
Stdtliiio  atiijut  perpetrat»,      inejutfttiont  gvr.-  •'- 

accufaitr  ft  offtrat  ^an  judex  et petenti,  n( 
sAn  ^ualitas  ij}a,  ejUAndj  tefiu  '■friitt-  trur,  .  ,  ^ 

atticulanda  ^rrtb^r  ' 
ifui  parrictd.um  ctrr 


fri'ttyida,iy  utm 

,  etimdi. 
hoc  ttmul- 
,  jurt  ge**  ' 


3  fuet  peeni  fttu- 

afj  sAndiafiy, 
'-t,  qttdfo" 

v>  t':^utJitontm 
're  teneafu? 
^  rrtmtmmit.m  fit 


*oteJHmpedi'f    r.tc*amrn  ix^iOtdit, 

•'  .  4  ' 

^rtvmtanjtt 

j  -'■ -^j .      .  .fi.u  ....;>>  paratmm  exfeutio- 
.  ■       r  -.o  pttfit  prtbart  per  tefies  ntnj uratoi  fivt  k  juditt  ,  fivt  k  .^ttm- 
.  interrtj.tron»!  exAn  inntcs 

Vllt  ttex  tntpia  f 

•  cmreeraTteni- 

Vlll*  .:^UjU..i  .:JtiU  :    Supwr  tfU:i>U>  II. j       j  Jtl,!  jii;:  juj         J^,f  t{  lA.-Ti  .Hnini^ 

ftrart  omni  meliori  mtdf.a^ue l)mi>eat  ejftitunfin  eaufis  crim'nalihttf,att}i  tnfivtlikiuf 
JX  ^yin  ir-ur,a  verbaH  effenftu,  agtnt  ex  lege  Dtjfamari ,  fintto  ijit  rtmedit,  &  petpetu» 

:  uirtimpcfito,  illecontrmJjuiic  tnjmriarum  experiri  ptefit 
■rfietrum,  ctrai^udtee  CT  t^rKnentuftmntinmlmcrymarum  rttentttne. 
itc  nin  htdtMraitmteir  fimntiu  e^uuUejudtuupi. 


TRACTA- 


TRACTATVS 


D  E 


APPELLATIONE 

CAVSiS  CRI- 

M  IN  ALIBUS, 

EjusquetammprocefTuinquiritorio^quam^accu- 

fatoriojad  Gcrmaniie  Piincipum  judicia,non  tantCimdc  jurc  Ko- 
mani Impcrii  hbdicrni  Communi,  lcd  ctiam  Saxonico,  ndmidio. 
"  •$  ncceffitatcrcjcaadiftinaionc  intci  procclTum  ordinanum& 
traordinarium ,  (Ivc  fummarium,  codcmq-  ordinc  procedcndi 
uodiq-  fcrvato&  approbatoininquifitioncquieftinaccufatic- 
nt  I  ncc  nondcjurcproptcrnonrcccptam  appcllationcm, 
Camcram  Impcrialcm  provocandi,  vcl  in  ca  nulh- 

ipcis  qucrelam  infticuendi. 

Ppcllationcm  in  Criminalibus  aeque  addmit- 
r endam ,  atquc  in  cauGs  civilibus,&  ca  pcnden- 
tccxfccutioncmcffcfufpcndcndam,  jurc  Civi- 
f  licommuninullumeftdubium,  &conftatpcr 

;  tcxtui  cxpreffos :  Id  quod  adc6  obtinct,ut  qui- 

visctiamcxtraneus  ,  absq^mandato,damnati 
^   ...  nomincappcllans,  cxhnmanitatisrationcau- 

diatur ,  quantumvis  condcmnatus  pcrirc  fcftinans ,  provocanii 
rcfiftat,necappcllationem  admitti  vcUt.  ,  ,  . 

A 


M  Lul  Bender.  in  tucl.  revif.  (oncl.  3 Chrtfioph.Schvvanenu 
tn  diferent.  jur,  civil.  &  CamerMl.  dtff,  /S,n,  2, 

Nemo  cnim  defcnfioni  fua  in  criminalibus  potcft  rcnunciarc, 
quiancmocdt  mcmbrorum  faorum  Dominiis,  ut  nccaudicndus 
fii  perirc  volens, 

Hfppol.  d.  Marf.  in  ftngular.  fuo  ^SS.  Jnton,  d.  Corfe.  in  finguL 
fub.  verb  dtfenftoitt.  D.  Me710ch.  de arbitr.  fud.ltb,  /.  qudji,  7»  n.S. 
&  p.  'Pard.  Vnt.  in  trail,  Spdtcatus  verf  condemnatio,  cap,  3. 
mip.  ^npiteftasn^  9-&f^^^-  Rol,  a  p^all.  voL  3.  conf,  /i.  »./4» 
Farinac,  d.indic.  &  tortur.  qunfi   39,  n.si.  pag.  62S. 

Aliud  autcm  obcinct  jurc  Camcras  Impcrialis  :quanquam 
olmin  ca^  ad  ccmpus  appcllationcs  rcceptas,  ^tquc  proccfTus 
ciscfctos  fuilTccx  RecelTu  Impcrii  dc  Anuo  1530.  viJcrecft. 
4,  Itcm.  ibiiai^  j<u  c^iid^^  gdr  i>on  pcindcc/tn  ©a(t)<n  mdfiiiuvj  m 
nnfer.Rcj;rerlt*  2vimcr$cri5<appcllirt  ,aul3  tKfdb^nappcllatfon 
(jna^ncmnun/  Dartiiifjr' procep <rraur/  r^cS-rli*  g<{)unt5clf  mt^ 
ten.  Poftca  tamcn  ,  ut  &  nunc  appcllationcs  ad  Cameram  in 
Caufis  Criminaiibus  ,  pcenam  corporis  afflidivam  infcrcnti- 
buj,  cxinvetcrata  pcrtocam  Gcrmaniam  rcccpta  confuctudinc, 
a  ftatibus  approbata,  non  pcrmittuntur,nec  rccipiuntur. 

DidoItnpertiHeceff.  I}.  It^m,MUi^verf.  xmb  fo\^<^  tcmdUm 
t<r<jrtra*fcn@cbraucSim(;di^€n  9\j6mifvftm  Oicicft  omviocr/ :c- 
ordmat.  Camer.  part.  2.  tit.  2S  j^.t^. 

Quod,  quas  habcat  limitationcs ,  vidc  apud 
Scbvvaneman  obf  CamtraL  17 S-  n.  ss  pag.  27 j.  &  %n  dfferetfP^ 
jur.  Civil.&  Ca?ner:differcnt,  i8,  ubiplures  Cttut  ^rtd.  Cothm.voLi, 
refp.  7'  n.  131,  &  (eq  q. 

Ncqucappellaturad  Camcrarn  a  poenls  pccuniariis,  inlocum 
poenarum  corporalium  fucccdcncibus 

Mynfing.  Cent.  3^obf43'&  cent.  ^.obf^i.  Tetr.  Frid.  Mind.d. 
procef  cap.p.n.p.  lib.i'  xJndr.  Hauchb.  fart,  2.  quaft.  $.  n.  s6. 
Chriftoph.  Schvvanem  obf  Cam.  /75. 

Verim  cnimvcr6,    jam  diaae  Impcrii  Cbnftitutioncs  ,  & 
ordinatioCamerae,  tantum  intclligend«funt ,  &  loquuntur  dc. 
appellationibus,inCaufi$Criminalibusad  Camcram  Impcria-  ' 
icm,  ,non  adaiiud,fiYC  infcrius  judiciumintcrpofitis»  Pxoinde 

ad 


c 


ad alia  infcriora judicia(qnod  tamcn  faspi  l quibusdam,tc^tuum 
gcncralitarc  &  auxhoritatcalioquin  magnorum  virorum, 

.M)nfvige)iOnt  4'  obj.  4i'Cent,2.obf.9S S,&  GmIh  lib,  i,of>f 
t,n2   crltb.j.d  pat.pHH  cap^  20.  infin, 

motis  3c  frctis,rcnrat;:m  vidi,  fcdfruftra)  nuUafirma  rationecx- 
ten^i  poire  manifdrtum  clh  Dc  quo  latius 

D  '  Moll.in  (cffiefir.  Lb.  4.  cap  n.3 .  &  feqq.Chtijloph.SihvvA- 
ne)r  '  /?/.  n.S4^,tnfin.  Ntc,  I{eulner.  dectj.  23  n  2 1  iib, 

2  E  '  •  '  •  tW. /.  refp.  n  3  & (eijq.Mattb.  BerHcb  in  no- 
fisfefiuedmon^inftl  Oncl-  i.&feqq.  Cbtlian  y\:\\\^  tnfua 

uci-      r  ^         ''t  Sdxonuo  ^'i>.>.u  ijSS,  teuiavtce  edttocap  nS./ip. 
ntum  Jcorg,  Tntrens  C\rp.  22.  d.  appellat.tn  crm.verf 

1  lifo  \U{.&.cap,  2S  vetf  un^  tctxi  tn  H]in\  %\^i&c^p.S4. 

'  cuui;  cfanacntvjrO  c^f^f^.  ij  verfaUxx^ctiw 
Jvhan,  Schetdvv.  intorAthtnt admflttttt.ltb, 
4,ae act  ttt.d  ^  d  uu  qaodmtt.  canf  n.  66.  pag.S^g.  Henr.  Nebclkr, 
dtctj  2iuOt  if 4  iVuteherga  obfervatum  fe  vidijfe refcrt,  lohan  Z^nger^ 
ttAii,deto7tur.Ttor.£jp  s>n.  ij.&fdp.  4  n.  3,  Herman.Vult.  Itb.  2. 
urtjpr  i^cw.  cap33  n  2S .inadditt.margtnal  Jndr  l{auchhar.part.2. 
quj^,  t.n  4S  Vetr.  Jrrtder.  Mtnda.  d.procfjf.  exfec.  lib.  /.  cap  9  Ltt- 
ifh^  Schtader.  intcr-conf  varia  Gtrman.  part.  /,  conj]  40.  n.  Si.  Et 
joL  2  cortfxl.  26^  inctptt-j  Nobitis  Domwey  n.  4S* 

Conftitiitio  cnim  prohibcns  appcllationcm  eft  odiofa  ,  & 
ropteieanon  extendcnda» 
Jndr  d.  Ifem.  c.i,  vtrf.&bona  qfufintrtgal.n.SS.Sy-Dan.Moller.in 
■fetneftr.lib.4t  cap.ss.n,  2.  Ludolph.  Schrad  inter  confvar,  Germ.con(. 
40.n.St,part. 

Qua  de  wufa  ne   quldem  cx  praefurata  mcntc  difponentls 
(qualis  tamcn  praefumtio  hic  non  eft  )  Tclex  fimili,  vel  cadcm 
tionccxtendirur, 

Eran.  Are  & laf  tn  l  GaUus  2p^  &quld fi  tmum  uterq\ col. ^.ff. 
it^lib,&poftb.Modeft.Tift.part.4.  quaft.  is7,n.  S .  &.9. 

Contrarium  ftatucntibusrcfiftit,  primi  ipforumfalfum  pras- 
fuppofitum ,  quod  cft  ,  appcllationcs  in  caufis  capitalibus,  totiu$ 
Gcrmani»  confuctudinc  in  Camcra  non  tantum ,  fcd  ctiam  iu 
jomnibusaliisjudiciiscircprohibitas,    Namqucprim6h«c  con 

A  z  fuctudo 


iddiioneft  probatajmi  contraria  notoric  obfcrvatur,!!!  di- 
:>ib':somnibusEle(aorum,&buaimSaxomi».qu«  pars  funt 
G^miauixnon  cX'gua.  yid.  Dan.MoU.  lth.4  m  femeftr.  dicl,  cap.  ss^ 
Kec  non  in  pluribus  aliii  locis  &  Ducatibus,  ipfa  notoricra;c 
tefianre.  Pra^fuppofirum  autem,  nbi  non  datur>ncc  vciificaatur^ 
ibi  ncc  difpofitum  obtinct 

VfUik.  yol'i  conf.  jQ  n  120  &  cenf  ^7  ».  j«  Mattb.  Wefem1?.part. 
/  conf.  2S  n.  II  Vetr.  nefemk.  conf  zA-n.?  &  conf  49  t9  Theod. 
Jietfik  d.reg,  fec.  &.Ecdef.L  2  claf2  cap,  //  46  pdg,  4^4MoHi.  k 
Cheva.  decif.  reg.  Jrrag  civti  S2n.  21  Surdconf  4f  n.20  voL  i  pcrgi 
in  InidfJctpiaC,  de  ferv.fugit,  Menoch  recup.  rem,  9  nj6i, 
;  Nccquodcorruprclasbclli  diuturnitate  ,  legibus  filcntibus, 
alicubitoitaGiirrcpfit,  proconfuctudinc  allcgari  poteft. 

Ncc  uilo  mododifponitur ,  im6  ne  verbulo  quidcmin  allc- 
gatls  Impcrii  conllitutionibus  5i  ordinationc  Camcrae  fit  mcntio, 
qu6dappcilatione8  de  confuctudine  in  omnibus  &  univcrfis 
Germaniajjudiciis  non  recipiantur  ,  fed  quAdin  Camcra  Impc- 
riali  contra  vetcrcm  Imperii  Romani  confuetudinem  non  de- 
1 1  beant  recip?.  Secundo  refert  fc  ordinatio  Camcrae  ad  pra^ccden- 
te$  Scantiquiorcs  rmperiireccfTus  ,  prout  vidcrc  cTlcxrubrica 
prooemiicjusdcm: 

5)cr9vcmtfc!)<u  ^epf<r(i^<n3Ka<5<f?i1t  x\\\\>  im<mt^ti\\U/ 
Jam  autem  hac  funt  ipGfsima  reccfius  veteris  &  antccedentis  de 
Anno  ijjo  $.  Itcm  Kijformalia  vcrba:  Item:  ?"  •  'dj  <ft{:(ft< 
gtttjjcro  i>ou  ^ctnHcfcen  ©actjcn  i)jdfa(tf<j  m  unfcr  .  g  <i,.\m* 
mcrscridit  appellirt,a«cl5  Mcfclbc  Appellation  an3';  ^aranff 
Procc^crfanf/unl)  rccfttUcb  3cf)antclttt?cr^cn'«n^  .  AXioXm 
5cri<ir4cJ)fcn@c6rauctiira  (^ctlijcn  Svomifcbcn  iXcicbJu  mHtf:  @o 
fcftcnunbov^ncnOBir/  Da^fiinfnrtcrin^dnlicbcn  ©ocftcn  fcmcAp- 
pclIation(fcilicetinCamera)an9cnommcn/fonDcrn  t?amtt  nacbal* 
ttjot^crgcbraifttcn  ©cbraucft  jc^altcn  wirbcn  fol^  Ubi  in  fpccic& 
tanquamcontraantiquam  confuetudinciii,inca(quod  quiviscx 
hoc  textu  facile  percipit )  impofterum  rccipi  prohibcntur. 
z  r  Idcoquc  quamvis  ftcm,  nac{)  tcm/  Ordinationis  Camcr«,p>trr 
2  /if^^  videaturdifponcrcgcneralitcr,  cum  tamcn(dcquopau- 
lA  p6ft)nonadcAobfcuri  in  fpecie  loquatiij:  de  appcUationibus 


adCamcram  prohibhis:  Nee  MeuretinpmeJfCantpm  i/o/iir  f  tit 
n  "^A^cti  flii  m  eamm<i-B<vi*t  iU*r  mog<  appellirt  n3<r* 
.  lominus  talis  difpofitio  &  prohibitio  ad  inferiora  8i  re- 
liquaGermaniaejudiciaextcndi  non  poteft. 

Namqve  refcrenjfecundiimrelatum  c(i  accipiendum,  '  ? 

C)thmunri>ljuS>  is  »  63  Cravetiinf  920  K«fac9tb  in  Spiugm  ohf 

itaH  43  f*g  26 

Relatumineft  refercnticumomnibusruisqualitanbus, 

Lud  Schnd vol  i  ctnf  in2i 

Etvirtusdeclarativareferentisa  relato  fumitur, 

Hiff  Migtn  decif  Hot  Lucenf  pSnit  ^Jret  confjS  diligentet  n  i 
'Pttifconf :  zrtdeiurn<i9lil)  I  .  ,4. 

Infupcrjuriscft,  lcgemnovam  generaliter& indiltmat  lo- 
qnentem,generaJiternone(reintelligendam,feddiftinguendam 
-&rcftringendam  ad  legem  antiquam.dc  eadem  matena  loqucn- 
tem,  nifi  couftet dc menie  ,  & iftam legem  novam  vcUe  corrigeie 
leRcm  vetercm ,  five  jura  antiqua  &  communia,  &  quidem Ipo- 
eiatiminmateria,  dcquaquwitur,  licitforteconftet,  quodm 

^^^mll  tef  in  loc.  4  Titione  legisflticla  &  limitat*  n  13  \4,  & 

iS  uiileic..a...,&exit,dem*xempU  Apfonit  m  termtnts  Coth  yol  i 

^'Ac«ditteni6  ipfaperfea^orationis  rubrica  f«pediai  tituli  ,5 

?*T3ppelliretiv<rc<nrcl  ct<rnt*t:    Nulla  prorfusfitibi  men- 
i?llio?L judiciorum. fedin  fpccie&tantum  nominatur 
cium  Camerale:    Jamautemargamentuma  rubro  probabile, 

^arul^ouhudhoc  lege.:  Dd  &e.entpUadducit^ 
Et  cxTuliica  optima  fumitur  interpretatio  nigri  five  ipfius 

utriusq^cffc<au,^idc 


Lifin  ruhricjuft  d  4nion^4tt  Sahcet&Ddtn  1 1  ft  cert  fetAtiUhipYi^ 
fetti,f/  Lif  friiilta  utiUucomportavtt  dt  ruirids^  Spech  cert  \  qu^ft  92 

Imdtitcxtuscft  dubius/vei  vcrb^  nign  funtobicuia,  quodbic 
tamen  non  vidco,  rubrica  probar,quomodo  talistextus  lit  intelit- 
gendus,  &  verba  nigri  declaranrur  pcr  rr?brum, 

QA/r  iniiC  ne  UceattertidprQVocare.TiOerDeciun  vol  S  refp  ]^  n  i6 
Fachw£ltb  iicontrovercapSS  %  terti6,<juia  Decinlmg  fficertpet 
CohtardinrubricL  unicCd  motnentpofsni  DecianM  ^  ft^lp  ^  3  n  26 
Baldinluncol^nelu  ter provoc  uLt  addit  hoc  VAlde  effe  notabtle  prorubri- 
16  cif  ftatuiorutn, 

Qiiart6ipfa  -ratio  tituliiS,  quarc  nimuum  appelJaMonum  ad 
CamoranT  iuterpofirarum  reccptioncs,  in  caufi.  capitalibus  fint 
prohib it«ifatis  rc pugnat  fcntcntise  conrrariae,  quae  ab^ quc omni 
dubio  eft,  in  fummo  ii>o  tribunali  cau/arum  muJritudo,proccflus 
proliXiras,acindc  pcriculum  intervcnfcntismortis  rcoium  ,con- 
fcqucuternonraradel.aorum  impunitas:  AJiajoftaSc  com- 
modaratiodarincquit:  Frequentinimum autcm  cftin jurcno- 
it' o,  uta  rationc  lcgis argumenta ducanrur.  Er  ratio cujuscun- 
qnedifpofltionisrelhingitdifpofitionen"  fivc  didum  ad  limites 
ipiius  rationis: 

Everhintopinloci  ratione  UgisftriaA.ubifimlliteryideexempUEt 
loc  ab  abfiirdo  n6  &  7  r 

Quia ratio  cft  anima  Icgij 
/.  cumoratio-jffdbondanmatL  fcire}? ffde legib. 
Ideoqucca  non  minus,  im6potiiis  attcnditar,qu^m  verba  quje 
cornorisinftarfunt,  ^ 

Umor6s^findK  V  H.rtm  Tifllil,  , ^u.ftspn^o  ^haMntr 
IVefemb  2  cor.(js  «  4 1  Ranchl,  ^qu^^iny  f  9  '  '  n  9 

Ratione autem  legis  celTante.cefTat  quoque ejiM d.Tpofitio, 
l'n»mm  13  uh  BmffdeAdoftlqnodd,{lumsz  ffdpaaifinffadSylla» 
lfimaruus,S^^prafcr,ptionesj  ^dle^  JuldadultTnaquelJiaio/ntr 
.7     QomtA.  ftatutovel  confuetudine  appellatio  tollinon  poteft 
c  remmes  ip  extr  d,ure,ur  Mynfin^ cent  lobf^^  Gaillii ,  obfL  „  !, 
a-feqq,Menoch  d.  arb^udquaflCaf  ^ 97,Everhintoplochi£"dte 
Zernfim.umnlconfnetMattbBerltchf.ftxccnclsoiappeU^^^^^^ 

*  Et 


7 

Et  fi  allcubi  locorum talis  Ct  confuetudo  vcl  ftatutuin  arvpella  - 
tioncs  in  criminalibus  tollens ,  ncqunquam  cft  cxtcndciidum, 
(ed  quantum  ficri  poteft.rcftringendum,  Quia  non  juris  civilis 
lantiim,  fedctiamnaturalisquodammodofuntcorrcftoria  ejus- 
modiftjtuta  Sc  confuctudincs, 

Dah  Moil lib  4 Semefir  cafssm &Jeqtf,Ludoph  Schrader  wtercon-- 
filU  Germ  VArior  conf^o  ni  &  2  conf:6n  4J  %Andr  Hauchbpart  2  (]U^ft 

5  n^f  A^fto/  l{eufn  lib  i  decil^]  n  21  Herm  Vultdjurispr  J^oman  cap  23  n 
2jHtfir  Nebelkrdecif^iincipitifionafententiapertot  MatthBerUch 

farticomhcdeappellatn  S3f 

Scxt6,ncquaquam  prael  umitur'  ncc  cft  verlfimilcsDucesjPrin- 
•pcs,&rcliquo5  Romani  Impcrii  ftatus,3nrcd'd:as  Irrneriicon- 
!itutionf$,&:  OidInationcmCamcra;approbando,  hocin  paira 
jurifuo  f  ipciioriiatisrenftnciarcyolijifre,  &  poreftatcm  cggno- 
fccndt  appcllationeintcrpolTra^plancafcabdic  '.idcm  in 

caufijram  arduis,  f.imani,  forrunam,  honoren  ,  .ncm,6r 
titam  hominum, ut  plurimum  fuorum  fub Jitorum  conccrnenti- 
bus,6crcicntiam  ,circumfpc<5tioncm,  expetientiam,candorcm, 

6  priidentiamlonge  majoiem  rcquircntibu5,quam  omncs caufas 
civilcs,  ctiammaximae,  Gravior  autem  praefumptioopera/nr 
plcnamcrcduliiatcm,  Menoch  dprafuwt lib  6  prafumpt  40  n  18:  Et 
quae  verifimiiia  non funt  ,incredibilia funr,  Decian  xol  jfejp8ni2 
Qijod  cft  vcrofimiliusjfequcndum.  cft,  cum,  quod  non  eft  vcroil- 
ini!c,fitfaIsitatissmago. 

Irton  fft  verifimilefjquodwetcatifcijuta  verofimile  de  prafumt  Baldin  l 
Colum  s  C  deferv  fngit  Dec  cotif  S  3  S  conf  j.9jn20&  alibifdpe  Ttber 
_  cciM!  voli  rc(p  ^4r.9&  rcjp  67  -ol  i  w  17  Truckm  vol  i  conf  son  sij 
SiSCothn  V0I3  covfio  quodeflfacultatisjuuauA  Ctloniehfisn  2S4&  V0I 
irefpxsn       ^        -.topin  locareftfimtiin  i  n  &12 

vci .  'tc  omnia  cft  attcndcnda  &,  quod  vcrJfiml- 

Ic,  non  quod  por^ibiicfpctftandum, 

TiberDeciandia  refp  Sjn  17  refp  m  I2j  &8sn  22vch  &rerp 

6in  27  vol  2,  ^      .  , .,      M  r       ,  f 

Ac argumcntum  averifimilieft  probab:!e,utiIe  ^  muicumfrt^ 

qucns:  quodlcgibus  &  pIuribuscxcnTplijdemonftra: 
Everkmtop  di^  loc  a,  ywfimilm  1  &fertot 
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I  lu  rpcclc haec  vcrifimilltudo  ,  quAd  ncmo  priefumatur  contra 
commodum  fuum  laborarCi  in  probationibus  &  conjc^auris  mul- 
tum  habctmomenti. 

Ifiduo  tn princ  uhi  Ddff  djurejuiloh  carmen  ^  fin  ff  dtefiib  cdplicet 
cau/am  dprohat  Tiher  Decian  vol  ^refpSjn  27 

Et  illud  habetur  prodifpofito ,  quod  vcrifimilitcr  fuifTctdif^ 
pofitutti ,  fi  ftatuens  leu  difponens  de  hoc  fui/Tet  interrogatus* 

Bald  &  Vaul  d  Caftr  &  alti  ad  l  tale pa&um  ^finff  d  pa^. 

Sivealiquidftatuaturpcr  modum  convcntionfs,  fivepcrmo^ 
flum  icgi*  municipalis,  livc  per  modum  rcfcripti. 

Everf)  in  top  in  M  loco  a  verifimili  n  3, 

Quae?,  ut  &  omnia  afia  verifimilitudo,  coUigitur  cx  naturali 
ratione,  quxomne  judiciumdirrgithumanum. 

Tiher  Decian  vol  3  refp  62  n  76  &  rel  2  refp  8  n  13  Menoch  lib 
^  3  cotjj  210  n  40. 

Scptim6  tandcm:  Si  f«pc  diAaprobibitio  appellationis  ad 
Camcram,  incaufiscapitalibus,  fivc  Criminalibus,  poenamcor- 
poris  afflidivam  infcrentibus  extendi  debcrct  ad  reliqua  inferio- 
ra  Principibus  &ftatibus  Impcrii  fubjcftajudicia,  quiarerum 
criminalium,  &multorum  hodiernas  tcmpcftatis  judicumvcl 
faltcm  raediocritcr  peritus,  dubitaverit  unquam  inconvenicntiaj 
plurimas,  innumcra  mala ,  &  malorum  pericuia  inde  nafcitura, 
cum  Sacrofandae  juaiftiae,  &  tam  Reipub.  quam  accufatorum 
dcfcnfionis  jadura  maxima?  Abfurdum,  iniquum,  &  absquc 
ulla  juftarationccft  ,  inPrincipum  &  Stituum  Impcriifupcrr- 
oribus  j udiciis ,  in  caufis  civilibus  &  pccuniariis,  intcrdum  valdc 
cxiguis ,  vix  triginta  vcl  quadraginta  florenorum  clTe  follicitum, 
&appeIIationcs  rccipcre  ,  incaufisvcr6  fanguinis  eas  rcjiccrc* 
I  Ad  interprctationcmautemcujusque  difpofitionisvalidifsimum* 
cft  argumcntum  ababfurdo  ,  cxquoiniquitasj  &omncmaIum 
aptum  natum  cft  provenire. 

Everb  in  top  in  loc  ah  ahfurdo  n  i  &  B. 
Et  procedit  argumentum  fumptumcxhocloco,  ctiamfinon 
allegctur  autoritas, 

ut  inquitVanorm  in  cin  juflam  d  rer  perm: 
Ncc miruro ,  quia fumitur  l difcrcrionc  naturali, quajita con^ 

dudit: 
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tludlt:  None(rca{rc«ndut%>  diccndumvcl  faciendiimid,  aut 
fumcndus  illc  intcllcduj,  cx  quofcqui  roffetabrrrdiias,  inhu- 
manitaj ,  fcandalum  vcl  inconvcniens.  Dcbct  cnim  quxlifccc 
difpafitioficintcliigi ,  ut  ncUafcquaiur  inhumanitas,  vcl  ab- 
furditai,  quaj  vitanda  cfl",  , 

Iqb,  Mdr.  mxeg.iutVicet  dre^,  jur.  B.  6  Evetb.  in 
lu.Mb  dLlurdo  n  i  &  2.  s  c  imd[uidum    d  hn  liUjt  Ldtd, 

Tu(ch.CGmL66  lit  A  vol  i. 

/  Siquiigfponatautoriiatcmfeinviccm  fctuturumMynfiogcri 
ScGailii,  coi  niirirom  dc  fupra diita confuctudinc  totius Ger- 
iraniae,  &  pcr  toium  Roa  anum  Imperium  ,  non  admittcndas 
appcliationisiocaufis  capitaiibus  attcftari:  Ncmincm  tamcn 
^(quamviscaetcraeoruro  auioritaiCt  magis)  hoc  in  paffudebct 

kki  i     niQTcrc.  .     ,   ^        j j  /1       l  i  • 

JNamquc rationcs in  contrarmm  haacnus zdduax  ,  mhilomi-  2  j 
nusimmot*  confiftunt,  ac  pr^tcrca  Doaorictiam  exccllcnti 
&cc'lcbri,  alTercnti  fivc  attcftanti  dc  confuctudme  >  non  clle 
credcndum,  quippc  qu6d  non  in  libris  5^  dodrinis ,  ncquc  iii 
difcurfu  intcUcaus.  fcdinfaao,  populi  confcnfu,  &adibu$ 

iSl^W^r^.     /^^^^^       ^  ^'"'^  -"'^  "     r  \ 
.W4tos&itlumAIynling.ce^it6  obf6sM4tth.  IVcfcmL  ccnf,  43  nj^ 

Erne/l.  Ccthm.  voliufp.  «5  n  64&lm'  f  "»^-       .      '  . 
EtinconfuctudincalTcrcndaJuris-ConfultiquamvHCyercira^ 

tisCmi  facilc  dccipiantur, 

QjodDsqueaaeiverumeft,  utnequePrlnc.p.,  deconfueto- 
dineattcflantijcrcdatnr,  r-i   j  t»    1  j  \ 

L,cbsner.  tmj  deafC.m.  un6.  o-pi-i.  n,»d  ^^'«k.dus 
SeT&EccLM  !cUir^  c.p  9n2*  Be.cd.^l  C.rf..  dccus  » 

%7papaipre,  quantumvisomma  jurain  fcnmo  peaoris  foi 
habetc  dLtur  .  tameninconfuetodineaffercnda  ,  aberrare 

^°Tidconfi\tut  -w  6  Cothm.  dia  rcfp  .  ^  «  79  &fp^- 

Und.,ic«ti  on,niaalia.  ""'^««"USud„" 
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B^AttYanl  Conf3iJ  n6&7Vol6Cotbm  dip  totn";^' 

Quanqirammulti  fiiirin^contrariaopihione  ,cam  tamen  nor 
apptpbcit,  icdita  cum  priori  conciliat, 

Mafcard,  dicl  cvncl,  n  1 1  C^lcqq.  , ,    "  "         -  ^ 

Quod  nimiramtalii  alTcrtio  fivc  atteftat'o'"Da<ftaxiseicf^ii, 
iiniiis  &  alrcrius ,  (it  conructudine ,  lion  prrctbc^  quidrin 'conc^lu- 
dcntcr,  (ivc  ncccfTario,  fcd  prxfumtirc  taht&fli ,  dbncccontfa- 
rium  proI^ctLir.  Jam  a':tf  m  (  admiflfii  ctiam  ifta  .'conciliatione 
ut  ante  eft  di<^um ,  contraria  coiiructudb  in  omnib!!»  ditionibus 
Elc6toris  8c  Ducum  Saxoniie,  ncc  noii  ia  quib  "  ^  locis  aliis 
cft  notoria,  qu6d  nimirum  appellariones  V  in  Iriminali 
bus  pccnam  fanguiniunfercnribus,  adniitranr:  ;o  ncdum 

prsefumtivt  probatdi(3:aafrcrtio  Mynfingeri  .li. 

PraBtcreacontrariiiopinio  pfoccdit  fantcimmod^lh  rlfa  Curia, 
in  quayerratuscft  DotSlor  iniTgriTsde  confuetudinctcftans^in  qni 
fcmpcrac  perpetui  vixit ,  vcl  in  qua  multosannos  jus  dixit^noii 
autem  in  aliis  locii> 

Tiber  Dccian  refp  gSnj  vot  2  Siird  confsw  n  1/  Vetr  GUk  in  l 
paaumqiioddot4't  n  8S  C  d  pa£i  Cafp KJocl^  d contr  cap  8  H  ]^&feqq 
Grxv  inproarnconcl  prail  niop&feqq  ErncJlCothmdicl  refp  i^^  -nSp, 
in  quo  refponfo  longum  Dd  Caralogum  utriusque  fcnrcnr^a  apt 
pofuit  ,  fedhancnoftramcrcbriiorem &comm"unioremefl*e  fta- 
tuir,  ^^xmziy  ans 6  iisquead  jin.  Infupcr /i  confuf  rudo  ,de  qi7a 
tcftantur  unus  vci  plurcs  Do(^ores ,  ctiam  cum  glofta  adverfetur 
juri  Communi.iis  non  cftcredendum, 

Mafcarddi^  concln  19.       19  &  emnes  ilid  citAti  Sibr.xd  d 
f.  10  fen 20  ni6s&feqq.  Bihck.  di^  loc  n ^4- 

Atquifape  diaaconfuetudo ,  de  quatcftari  voluntGatllus  & 
Mynfingerus,  advcrfafjr  tam  juri  commani ,  prout  fupra  eft  ta- 
aum;  quam  ipfis  anti  allcgatis  Conftitutionibuslmpcrii  &ita 
legibus  expresfis  &  publicis  fan(51:ionibus. 

Exquibusfequitur,  quidjudex  rcligiofifapicns  ,  iidfoifus 
juru-Confulti  tcftimonium  de  confuctudinc,  periculo  luftitiaE 
jpronunciare  non^osfit, 

Cothm,  di^  refp  » 

Qui 
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Oui  hac  in  parteabaotoie  6i  opinioneMynfiiigtti 6i  Gailii 
BOiTlcceaur.t,  funtinUar  o»iuni,  c''.     '     ■  cgi.., &  av.utr,un-im 
p,a..volantemfe«juciit.um.    Piout  ricus,  qui  ahoium 

fenttiuiamcoecoinipetu  feqountur.  loquaur 

,  coi>(4  ni6  vftl  utmnwj>iti*,Mtn»(b.  ««/  ji.  hj^ 
f  (ol.  ult&itntsio        ■'"/''»  l2n20.  ffdjmefuf. 

Otkmati  xoC  ,  i»n(  2.  n2tz&jtiq.  hh.  Uwn  hb  7  jur^uLlUp.  , 
,    .  oh  Ludov.ftnd  70  n  iBtnedCATfldeaJSztf  ie.^ 

aindiicetiiendbautorittftibuinuilaloleatducira- 
t.o;oruminterpretum.  quos  petfunaoiie  &  peicrnatis,  cucd 
.iunt.redibuj,  aiiqnid  fecutos  fuitle  appaiet. 

^/fv««r/<.r  /«i/       -Wrw^f*  dullt(NeriXf»ittfylvnuptlih  n 

CumnonCt  ccnlidciandum,  quu  quiddicat,  redquidquis  5 

^'^"p   trt  nil-fignif  Ertrh^td  m  Top  in  fu.mi.areafin. 

"^So^ovVrt"io i«  1«"^'°"'^^^  ^  difputationibus  publicis  f*pe 
«eba.ut  praeclarisfimusilleCorneliusMartiu,.  ProfefTor quon- 
SLst  finsiulaiedecus  Academi.  Jul.ae  Helmftadienfis,  .taftu- 
'lX=-llocutus :  Doaisfimi  Dominiauditotes,  «un.fi  qu.s  de- 
«uiceatbarbam(tuncenim.empor.5avu.sgtaT.busbaibaalc- 
Tatur  -.ad  aliquotulna,.  nolitetamene.  crederepiopteiautor.- 
Mtem:  fcdquidqui»dicat,  nonquisqu.ddicat  attend.te  Con- 
verci..n«;i«^/'<;«rj/i..  Ubi  monet.  .n  Icgendis  fct.pto- 
snervos&artudapicntixefl-e.  null.temereciedereufiipan- 
,utoritatcmaUerius.  UndeBmc/«-.  jur.»lucernamvocatum. 
&  ren«  autoritatis  ^ltx.ndrum  in  j  ■  ■  'o  fequendos  effe. 
fu,  c  rro«dit.  fi  legibus  &  rationibus  i-  n  fuam  tuentin-, 

tuncrroceo  ,       t,  tt\40&le<]q  xidin}tn?6. 

•minrecefl-u  Imperiidc  An,io  1550.4.  Itcm..b„ 
sdJ/  &inOrdinat.  Czmti»»  r»t  2.  ttt  ^t.  k.s.  fed 
ibi  ne  ve.  bnlo  quidem  fit  men.io  generalis  ejusmod.  '«"'^«U'!.-. 
i-uoVmlGermnni.,  quodino.nibusfic  umverfisjud.c.u  ap- 
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pel lation cs  in  caufis  capitalibusjion  admlttantur,  nequc  hoc ui  - 
ia  bona  confequ?ntia  indc  clici  6c  colligi  potcft^  ut  quij  non  /ine 
caufa  mirctur,  tam  evidcntcm  &  pcrniciofum  crrorem,  tantis  vi- 
risindignum.  Lapfumquoq;  cfle  Gailium,  dum  fkpr.dll.obf.gt^ 
neralitcr  limul  alfcrir,  ncq^ctiam  caofascriminalcs  capitalcs  pcr 
yiam  fimpliclsqucrclajin  Camerarccipi ,  clcgantcr  comonftrat 
Tetr.  Vnd,  Mmd,  defroce[f,  lilf,  /.  (Ap.  9  ti.  3&Jeq.q. 

Ncquaquam  igiturfuntimitandi,  hocinpaffu,  Mynflngerui 
&Gaiiius:  CumDoaori,  licitmagno  &cclcbriori  non  tcnca, 
mur  crcderc,  nii^  difta  fuaclaris  dilucidisquc  tcxtibui  rcl  iir^ 
gentc  rationcprobet,  , 

Everburdin  Vfploc  duuritdte  n  12  Vruckm.rol  2  coKf  /  n^f 
Tiber  Dectan  rol  j  eenf  6  n  S3  ne(etnb.  diclloc, 

Rcdiusaliiftatuiint,  &  convcnicntius  loqnuntur :  Fn  aopcl- 
lationummateria,  ubi  xncidit  pcciia  corporis  aiFiiiaiTa,  ib/dcfl- 
nit jurisdi^lio  Camera: 

G)lm,  Sjmph,  temif.  2  titiS  yot^  2  pertot  CoT.ment.  ddRodhi^ 
pAn.  Cam.  Ub.  I  tit.  ^i.n  i.  "^* 

Haaenusdcpcrmifra  appcllatlone  ad  G-rmani^  Principe.t 
corumquejudiciafuperiora,  in  crimfnalibus ingenerc  Anau- 
tcmdcjurc,  fivc  Confuctudinc  Saxonica  alitcr  obcincat.  nunc 
qaasritur.  ^ 

Beiicdicftus  Carpzovius  ICTUS  catcri  noftri  tcmrorli  G^U- 
bcrrimus,in  - 

tra.^Atu  Crmin.  pmjqu^.  139  &  mjufifitforensparri  Cor.flf. 
defn.  2J  &  Confi  20  defin  20  Etinrefpons.  EUctJiy.  s  tit  yJpon. 
I2tn6&feqq  &m  procefjur  tit  17.  4rt:4  n  37  &fe^/ 
raaoncappellatlo 

SrT'^  <l.«ftlnaioncmfacitinrcrprocc/rum  accu- 

f/tionjs,  &  proccffnm  inquifitionis.      In  illo  appclJationem 
adm.ttit     inhocetiam  fimul  cum  leuteratione  ^WXir 
rendamefre  cenfer,^  ^U,  totiusGermani^confue  udrnem  nro 
liibita;appci:anonisincau^s  Criminalibus  adoroc-fTn^^^  ' 
rfltoriumrcftringft,  U5o.c.dc6,  ntctiam  ecn^^^^^ 
Eulam  ,  qu6dfcilicethodii;nVoccJL^fi;^^^^^ 
.ppcUatxoncquaquamiltadmittcnda.  VerumcnirvS;^^: 

bon^ 


bon»  curti  pace tantl  viri  Aixerim)  antetumde tali  d.ftiji.Vionfi 
&reftriaione,  nunquamfuit  fciiptum,  neque  fottafie  auaitum, 
ne<:iiexffuftraibidemaUegatistsxtibus&:  Dd.  neque  a)iunde 
nllu?n aireitae  lu* opinionis  firmum  juris  fundamentum  ,•  neque 
ullamfjlidamdifparitatisiationemadduceiepotcft  ,  quare  m- 
miruminjudicio  accufatorio  appelUtiodebeateaepermiHH,  in 
inquuuotio  aute  m  prohibita.  Id  quod  patebit  ,fi  ejut  r^tionibuf, 
pro  fua  o?pinioueaddaais,examinatis,rentent.amcontraru'.  )u- 
ribus.jnriumrationib-s.ecDd.  autotitatibusfirmaverirtui.Kati- 
onesautemDn.Carpzovii.incitatislocis,funtfeptemfequentes; 

Prima,  in  vete»«ta  Germanis  confuetudo :  Secunda,  RecelTus  I  m 
pcrii,  Aueuft.  de  anno  .  j       .  Item  Zl^ )<¥  <m<  ^dr^  Et  ord.. 
5atioCamer»Imperiar.s  p.rt.  2.  tif.  .I.f.ltem  :u.l*  tcm  a..1V 
talemconfuctudinem  conrirmantcs:  Tertia.quando  decr.m.ne 
conftat.quid  tuncjudvcesdebeant  cffepron.ad  puniendum  non 
ade6atte.ui»jurisfolennitatibus:  TumquM  faro?  publ.cx  d.- 
icipl in* fuadeat.ul  maleficia  puniantur :  Tum .le erader.di  det-r 
occafio,  nevecarceribuspoenacompcnfetur,  &ne  luescr.m.- 
nales  temcr^  protrahantur,  &  appellatione  P^ndente .  mors  m- 
terTenien,p«namfim.,l.  &accufac.onemabolcat  :  Qna  ta,  m 
E  atu Saxoni» confuetudo  &  obferram.a  •  Qu.bus  allegat.s 
in  oci  qui.uamadditratio..em,  nimirum  q.6d  loco  appcUa- 
tronisinproce(ruinquifitoriodefcnfioinqu.fiuadm.::atur;Scxt. 

defumi  poteft  ex  eodem  ttaftatu 

Ct-min  DrACArprav.pdU  J.qtufi.  ii6.n  r.  -r 
UbTfcrlb  ,  qufdformaprocelTu,  crimina Us  ttansmisfionem 
a^orum S  ifi^^  ,  adcoUegium  jur..per.tor«m_  requw 

Jat  mTc  obinqUifitorc.ei  poteftate  ptonunc.and.  n.m.rum 
ororfu  a  " ^n  proceffu  pera<ais  P"agend.s,  ftcundum  e- 

S;er  °  c^teti^Xegnii.  ordinJrii  proceftt.s  non 

lc  -ft   iuxtadetcftabilem  CarpzoTU  cxpl.cat  onem. 

;'oYnbituferac^;SLio|^^^^^^^  «l-— 
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Antequam  aute^mad  ftfptem  harnmrationnmconfTdcratloncm 
acccdam,  hoc  rcrbo  pracmitttnclLim  cft  ,  me  hk  non  contcndcrc, 
appcibtionem  pTon  ircuea  quacgnqucctiam  iiiteriocotoriaclTe 
psrmllla,  fed  a  condcmnatoria  dcfiaitiva,  ncc  non  fcntcntia  tor- 
turjT,  .'^abintcrioCTitoria,qu«gravajncncontinctirrcparabilc. 
Q^icc!  criarn  convcnit 

cumCoyfil  VjuI.  Mutth,  Wihna.  Obfi  fu^.  litl  L  ycrb.  lujlitien 
^jcun  pag.mtbi  2  2^4^  CoU.  1.  infin, 

Primatnrationcm  quodattinct  *  tantamabcft,  ut  fcRtentTrf 
34  Domiiii  Carpzovii  Invetcrataf.Gcrmaniaeconfuetudini  vialcatin- 
niti,  ut  ca  poiiuscidcm  notori^,  &  totodic  rcptf^nct.    Et  cum 
hctcnocoiictasfcipfamoftcndat  *  noncftnccclTc  ,  utabaltcro 
oftendatur, 

/.I  ff.d  reflit/tn  integr.Angl.  in  finguUr/tnvtrh,  notortHmn  7.Bald, 
inl.i  C  quomod.  &  quatid.  judex. 

Qliod  patetcxprelft,  non  eft  monftrarc  ncccffc, 
B^ld  cotif.  ^SS^n  6,veL  i.  We[cmb  Ccnf.<jS.  n  14  yol  2. 
Dodioxti,  quiprohacprimarationc ,  a  Domino  CarpzovJo 
5  >'  in  fupri  nominatis  locis  citantur ,  cx  partc  ccntrarinm  fcntiunt: 
Gailii  ver6  &  Mynfipgcri  in  Reccnibuilmperii  ,  &ordinario> 
nc  Cameri  fuum  fundamentum  fruftra  ponentium  ,  corumque 
unius  vclaltcrius  fcqu^cis  opinio  hoc  in  pafl^ucft  prorfus  erro- 
hea^  Prout  conftat  c:x  fupra  planc  dcdudi«  :  Quse  omnia  prolixi- 
tatis  &:  tardiofK  iterationiA  vitandae  cSufa  hic  verbo  rcperunttir: 
Infupcr  ctiam  planc  non  convcniunt  Gailius  &  Wynfingcrns 
5^  cumfentcntia  DominiCarpzovii,  ut  diftindionemf  ciant inter 
procciTum  inquifitoriurn  &  accufarorium.    Pcr  qucectiam /C- 
cunda  Domini  Carpzovii  addu(5ta ratio fufficTcntcr cft  clifa.  !n- 
dequcmanifcftum  eft,  &  adoculum  patct ,  Rcceftiis  Fmperii  & 
ordinatiorrcm  Camcrxncquc  tantillum  jiivarc  opinioncnj  Do- 
mini  Carpzovii,  fcdcidcm  potiiis  apertc  contrariar?,  &  genc- 
raJiter  dc  prohibitionc  appcllationis  ad  Camcram  difponcrcin- 
ter  procefl^um  inquifitori  i-m  ftraccufatoium  nequaquam 
diftfngucntcs.    Gcncralitcr  autcm  diftum  gcneralitcr  debct 
intclligi. 


i.  ;.  ^  ^enrditti  d.  hgat.  i.  /.  ult.  Cd.  dot.ptmiff  Exob.mlH  di 

.     rtrumeftdiftinguere.legenondillingiiente,  , 
/.  ntn  iiip.igMmus  }2.f[.d  rectft.  arbitr.  l.  pr<t(es  3  ffdof  pf^td.  ' 
2!f  f.ff.  d.  Yi^iinoT.r^p.l-!tproiur*i»>e.ii.%-3.Cma>idut. 
Q2iJutemleg?nond»Ainguente  aiftinguif  ,  i»non  tanium 
Kterju  omtajuj, 

JaxtabrocardLcium:  Quodlegenoncavetur,  ui ptaflica nou 

-  P  :'d  ■n  c.  «iftW  nrctfinem  d  eUa.  Evnh.  mtop.  xn  loc.  *.lege  tef- 
<edi£i.  C*rf7.  tn  tr. Cr.  f  .irf .  1. 1^4.7  »  tf  -  _  . 
•  ut,  fiopinidDominiCarpzovii,  prohibit*  appellatio- 
iiiminalibu.  ,  vigoiereceiTuum  Impetii^C  Ordift.atioms 
met*Telletdcfindi.  eam  efTc  intel)ig»ndam  de  proceflu  in- 
-     ^otamiim,  nonautemdeaccufatorio,  fequeretut.quod 
onetincaufifCriminalibus.  i  iudicio  acci.ratojio,  .a 
.  ,T,periaU  rccipertnttu.    Sed  poAcrius  ell  talfum.  L.  go 

>Terlia  i  Domino  Carpzovio  pofita  ratio,  eique  annex.r  fubra- 
V  hil  contment  diverfitati»,  qon,  etiam  omn.no 

:  cioaccufatotio.  auando  etvm  de  crimineton- 

ad  puniendum  ,  inriciaj  itutum  arbitt  v  n^- 

'^^"^^  ,        ,         rcf<  6;.  n  3..&[e<ic(.BM.inl.  it.,xu!nnms 

^  cim^S.lc  ,  anxp.b1ic.fuadeat  ,  ut malcficUpunian- 

obf: 4,ft}0- &fm-  'H'l''  "  '^'  '  """  vbl 


i6 

Ubi  ctiam,  qu6J  multa  fiiep^dicanmr  fconflare/  Vclnbtoria 

clTc,  quc-e  non  conftanT,vcl  notoria  non  funt> 

Abb.tncAp.  confulmt  n  3  d  apfellAt.li^uchbAr.lih.  2,  qu^ft.  S.n  jy 
M.4fc,dprol/4t,  concL  iiop-  n  2,  verb.notoriam.  ^ 

Adedutetiam  pcrJtititubcnt,  quidfit  notoriom, 

Mb,  ex  Mafcnrd.  di^,  loc,  lipl,  a  VaA.  vol.  l.  conf.  99.  n.  ij. 

Quaproptcr  ncq»,  notoriis  fcntentia  &  cxfccutio  praecipjfan- 
da.  Cclentatcmeniin  negorio  fufficicntcm  &  latifiacicntcma- 
inamui,  Scexofculamar,  fcd€cleritatcmprascipitcm&  incon- 
fultam  cxfccramur, 

£7«,  Othm.  refp  iz.n  S^.  v$l.2, 

Notahic,  quidquidcm contra  rcos  in  crimine  flagranti ap-* 
prehenfos  proccdatur  juris  ordinenon  fcrvato ,  fcd  adhuncefFc- 
<^umduoalternati7ereqniruntur,primum,ut  vcl  (cxcmpligra- 
tii  )  fint  rcpcrti  cum  re  furtiva,  ycI cum  armis,  nbi  proptcr  Itatu- 
ta  loci  arma  portare  cft  prohibitum  ,  vcl  dclidum  habcat  aliam 
rcicvidentiaeconcomitamiam:  Secundum,  utrclcum  taiidcprc- 
hcnfoin  criminc  flagranti,  &  adMagfftratum  ducfioconcurrac 
fimulejusdcmconfcsfio.  Si  neutrnmadcft,apprchcnfuscum  fuis 
defcnffonibus  eft  audicndus,  &  legitime  piocedcndum,neq- ca- 
pientibuj,  corumvc  reiationi  absq-  aliis  tcftibus  cft  crcdcndum, 
maxime  fl in  continend  adduCit  excufationcm  aliquam ,  veldc- 
fenfionem,  5ccft  perfonaalicujusconfideratisnis, 

Scacc.intra^,  cum  Itb.  I ,  cap.  y  S.  nip,  v/.  fed  intelli^ds  CayaUan.d 
hrach,  reg.part.  1»  »222. 

Ita  procedendojudiccm  noncrrarc  addunt 
diiii.  Dd.  &Sebaft,  Gtiarrin.  in  tra^  defenf  reor.  def,  s.  cap.  9,  n 
Sed  cgo omniDocenfco,  ctiam  in  cafu  cum  rc  furtiva  vel  fimi- 
libus  rcpcrtum,  rationabilcm  tamen  cxcufationem  profcrcntcm, 
cumfuis dcfcnlTonibuselTcaudiendnm  ,  &juris  ordinefervato 
contracum  procedcndum.    Idqguxta  rationcs  decadis   mea,  2. 
qutft.  9.  addudas. 
+0     Unde  conftat,  hanc  tcrtlam  rationcm,  cique  fubnexas  pro  fcn- 
tcntia  Dn.Carpzovii  ,  appellationis  niniirumprohlbit»  >  in 
proccffu  inquifitorio  ,  planenonftringcre.  Divcrfitatiscniin 
ratio  quando  asfignari  ncquit,  idcm  jus  fcryandum  cft, 

l.generaH 
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-  -LgenerAltf  d.fidejuffJchtAd.  yoi2.conf.44.fi  6.f4g,  624.  Cidvet. 
conf.  i9on,  2.  t^^inkif^g.  d.  regim.fec,  &Ecclef.  lib.  z.cUff.  2.c.  n.  ti.ss. 
&feqq. 

EtttS  y  quas  ncditparltaiaequitatis,  &  idcntitatis  rationU,  41 
non  fiint  quoad  juris  difpofitionem  fcparanda?, 

/,  tllud.  f,  Ad  leg.  Aquil.  L  k  Tttio  de  xerb,  obL  Qoler.  deftocef  exfec. 
fdrt.     CAp.  i,  w.  iz  ^eink^itia.loc. 

Si  vcr6  non  conrtat  dc  Criminc  ,  fi  vc  illud  non  cft  notorium  42 
cumfui$qualiratibu>,  prout  antca  mcmini ,  fcdinquifitione  & 
piobationcopuscft,  tunccxjuribus, &cx  Dd.  fcnteniiis  requi- 
runtur  fubftanrialia  proccfsui  cadcm  in  procclTu  ii  quifitionis, 
quarin  accufationc,  &  caedcm  folcmnitates,  &ordo, 

qUMlitcr.  17  cu$n[eq  c.  qualitir  14.  deMiuldt-  Ernefjt.  Qothm.  vol.r. 
€cnf.i2  n  32&feqq.liber  Decun.rvl  3  rejponf^n.  4tpleDn.Carp:(. 
in  tr.  QrtM.pdrt.  3  qt^^ft- 1^-^  »•  97&l'^4'  "-^-  ^*-  ^  ^^^^^h'  Bcrlich. 
WteTmwtipAjt  2  decil  aut.  23  tH2 &feq.  yideatttr  omntnoM^raht. 
SpfC.aur.part.6^  d  quafttombtis.  n  i  0  p.  mtln  3  S  6.  &  de  tnquiftt.  n  37 
fJiS  Gregor  Godelm  tr.demagu&nnef  Ith.s.  cap,\.  n,  20.  &feqq. 
JMatth.  r  n.trat  ff.  d.pHb{.jud.n.4.Zang.inprodm  detortur. 

T7  QlUt..  n26juti^.n47'4i-idrinac.i.  ccnj  S6.n.is.&sg. 

.  Etcitra  nullitatis  vitium  omitti  ncqucunt, 

Cbil  n  -'-  •  -  &tneum  leacb.  Georg,Tritiens.fub 

^lrtca  53.  aiCftt  r^g  »^^^^1^-  ^'^^^^*'  1^'cfmb. 

tonfilpS.  n.S'6.  7. 

CumillainhujusIocumfuccclTcrit,  »  43 

Bart.  inL  2.  ^  ft  pubitco  de  ^dMlter.& Unftmemnctab  t  d.publ.p.d. 
dia.c.qualtterd.  accufat.  Gome-^tom.  3  xauAr.refclut.cap.  i.n.49  Cil- 
bauf.inarb.C7im,cap.3'pdrt.i  dtnqmfitiohen\%.  i9  P^S^5^* 

Sunogatumcnimfapcrcdcbctac  rctincrccjus  naturam  ,  cui 

'""TtJttfn^.  quiinjurimnH gloff.  refb  d4nda  fi  quis  .aut  Mattk. 
•membcc.  7^fpS  n  7  &Hq.  Jpfe  Dnus  Carp^ortus  traa  Crtmtnal  . 
part.sqtuft  iJ3  «  to&quaft  u^n^-j&quaft  i4i'n2i 

Et  inquifitiocftcju(dcmnatur«,  cuiusaccufatio,  &  qtiasobti- 
ncntinaccufationc^cactiamproccduntininquifitionc^^^^ 

lulv  T4Ci4n  d  prcbat.  lib  ic  7  n  t  &7  Matth  Berlub^ 

C 
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dia.  loe.  Cdrpyov.  tr.  Crim,  pdrt.  2.  ijudjl.^^f^  n.B^. 

Rniojurisdocet,  damnatis  humanitatis  confidcrationc ,  co- 
pijmintcrponendxprovocationisnoncflTe  denegandam  &  cau- 
famdiligentiusexaminandam.  abi  contra  hominis  faiutem  per 
errorem,  vcl  gratiamcognitoris  oppreffaputatur  juftitia  :  Qum 
aequcinprocelTuinquifitionis,  quam  accmfationis  obtinent,  & 
ide6  utrobiqui  idem  jns  ftatucndum, 

U4tth  Berltch  dia  dms  z$  i  n  14  &f9qq'  J^^^^  dddt^os  29  verfut 
tbt  diligentius  C,  d  appelldt, 

Et  in  fpecic  a  fcnfcntia  torturae  in  proccffu  inquilitionis  appel- 
laripoffe, 

Vid.  decad,  i, qujtfl  yn  27^ 

Sienimincaufacivili,  fapi  nort  magnl  moraenti,  ctiam^dla- 
bolo,  fi  cffctinjudicio>  appcUatio  concedi  dcberct,  mnlt6  magis 
admitti  dcbct in proceffu  inquifitionis,  ubi  non  dc  glande  legen- 
da,vel  pecore  parcendo,fcdd:fama,honorcYcIetiamfanguine&: 
vitahominis  agitnr, 

M4tth^  Eerlich.diHdecif  231.  n  17. 

Exindc  exccptiones  omnes  ,  quas  accufatorlbus  opponipbf- 
funt,  etiam  contra  judtcem  inquircntcm  locum  habcnt,&  in fpc- 
cie>  quasaccuracioni  ineptao  >  ycI  minus  folenniter  inflituta^, 
redlcopponuntur,«adcmetiam  valent  adverfus  inquifitlonefn, 

Boer»  decif26  n  2 &feqq.TeJf4ur.  dectjf  2oi  ni  Spectit  dinquifit.^ 
yifoigitHr  verf  hot  dutemfcids,  E4rt.&  iVijernhec.  dtciis  locis  ipfet>nus 
Cdrpz^ovius  in  tr.  Crim,  part  S  qu^d,  \4i  n  20  &  feqq,  u'A  plures  alhs 
citat  Dan.  MoH,  part  4  ad Conftit  Saxo,  ipn?  lac.  Thomin^,  decifs 9  n 
24.Ioh»  Gotdd.  ad leg aliudfraus efl  \ si  4  inio&feqqffd  V.S.julClau 
^.fin.quafl  sr  in  addit lit  B' Decian.tr  Crim.tomi  lib  s  capSTnz, 

Imh  muItAmagJicontrainquifitionem, 

iTtberVecian vol s  refpons^n  4  & piuresibidemcitati.^cui^ &Georg 
Trit:^ns  didjoc, 

Erqf4iaproceffuiinquifitionis  noncft  ampllus  remediumex- 
iraordinarium>ftd«qui  ordinariom  atque  accufatio, 

lA  rd  dVtftsrelatusper  B4ld.  in  l  i^.initio  verf fednumquid  ff  d  offlc, 
praf  Boffin  praQ  Crim.  tit.  d  inqmfn  S  Farinac  inpra^  Crimtitd 
inquifitquaft  i  n  10  14  CUf  inpra^  Crim  k     qu^fl  sn  6  Tetr  Ueig 

fart^ 
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firt.  qtuft  ipni  &n4S  €me^  mUr  ufolut  tm  j  tltit  Maaf, 
i  n  49- 

Fatcnte  ipfo  Domino  Carpzovio 

tnttAaAt  CrtmtnAl  f^rt  ^  qu4  iS9n45&  qudftie7n37& S4& 
quiftiosnsi&t^rti  qu4^9n3^' 

Rcfcrentcfc  ad  gcncralcm  confuctudincm 

fart  iqu^fi*  34^7 S 

Et  qu6d  pcr  fc  i»lo  fit,  vide 

Orf  2..  \n  precefjur  ttt  /  art.  4^4^.     ^      ^         •    •  u  j-i 
Undcadvcrfus  rcum  captivum  pcr  viam  inqnilitionis  hodi* 
tommanitcr  proccdi  (olct, 

DAn  Mcnerinfemeft  cap  ^s  «  B  M  4  Dn.  Benel  Csrf^r  tna  Crim 

fdrtx  qu4i39  n  4S&qi^4  ^     ,  , 

Etcxofficiopioccdcnsfivcinquircni  ,  accBfatoris  quodam. 

modo  partcsfuftinct, 

BMdtnluntc  C.     ^«'^    i^^'*  ^4«/:;«^/^  Mtfne^r/^.  /i^    fr^f  67  ny 
Iddjt  TiH  l'tb,4  ohf204  nt  &  13*  ^  , 

lu  Dtin  quocunque  criroine  hodie  regularitet  fifcus  cfficiatnr, 

""/«rSrrfifl  qu4 i  y"f6  Gomi.  d,R  lo(.  Befold  deuUtmt  in  uuf. 

"'l^^^::::^^^^  ordinario,  proceffu.ca  obfer-  ,o 
vandu»   &eademiudiciiffcprocc(rnsforma,  panci.  e^cept»  dc 

i4«*l/rjr*MeftincrittiinaUbui,  qu«incivihbu« 

/7c          r«r  l  qui4ccu(Are  C.  ^ rrier,rf  l  aduUmumC.  adl  luld- 

''"Al',oa»,nronpot.«iuni,i.n.n.ir.  aa..r(|,m.  nin«l!b... 

4i/  Z 
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moJe  fuerlt  adminiftutum  ,   FndrTmkm.vol  2  (onf  lo  n  17. 

Libsllus,  continenslocum,  tempiis,  dicm,  aUasque.delidti 
circumrtantiasinproccflru  inquiluorio  dcbet  cxhibcri  ,  utrcus 

inde  form«repoflitfuas  dcfcnfione^, 

EA7t  in  l  I  ^  edttiones  ffd  edend  &  m  l  libellorumffd  acctifdt  Ahb  in 
capaccepimusiS  colfindepurgut canon  Maunt  inSpecjudtcpatt  6  tubric 
& pgrventtur  aliquando per  viam inquifit  n  i?  Gilhauf  tn  arb  Cr;/« 
cap  s  p'iyt  i  diinquifit  nxgpag  2j2 

Qiioditafit:  Judcxcxofficio  proccdens,  primo  reuna  extra- 
judicialitercxaminat^  dcindcquae  exipfius  dcpofitionibus  &in- 
ftituto  procefluinformativo  ,  &  aliundc  rcfcbccrc  potcft  ,  pcr 
Fifcalcm,qui  propric  noneft  pars ,  fcd  judicis  miniftcr, 

i^nthon Te/faur  decifVedem  261 12  2 
in  libellumcfiminalemarticulatum  reducijubcr,ad  qucmfingu- 
laritcr  fingulis,rcmoto  Ad^ocato  &  Procuratore,rcusrcfpondci:. 

Undc  ctiamin  proccflu  inquifitionis  fieri  debctliiis  contcfta- 
tio,pcr  qiiamjudicium  conftitnitur, 

/  uuic  C.  delitcouteft  Binedtfi  Carpt.9v  traci  Crimin  part  $  qudiflii^ 
n2&  [O&quAd  11  j  nzS  &'  17 ^ 

criminalibus  nulJo  modoomitti  potcft, 

ladtdtera:  verbcrimcontraeamimhoattm  C  ad  L  lul  d  K^uuli.l 
interibi:cognitionefufceptadptH/ljud  Concorddt  conflit  Crim  CaroU 
Quinti  artpo  ChUtan  jvOiUg  tn  proceffu  Saxonico  fart  i  cap,  in  3.  Dn, 
Carp^ovium  in  tra^  Crim  part  $  qu^ft  113 
(quem  tamcn  ctiatn  liac  in  parte  hbijpfi  contradicentcm 

Vtd  qtull  ii6n4s)  lul.  Clar  §  .fiu  qudft  4/  n  2. 

Quje  inducitur  per  jamdi6tam  rcfponilonem  P.ci  ad  artlculos 
inquifitionalcs, 

Jul  Clar  di^loc  Ben  Carp^^^.  dicl  loc  &  q  2p&in  prq^ 

€ejf  jtiris  ttt  \  0  art  2  n  10  ' 

Quamyisfaaecomnia  juribus,  Doiftorur:  ^-ntiis  ^sequitate 
&  rationc  naturali  nitantui:  Nihilominu»  DoininuiCarpzoviaf 
fibi  ipfi  cbntrarius 

tntraaCrimpart  squ£]I  laj  n  21  &n  /#  &  part  2  dectfiti  rts.^&^i 
i^j^  cainfringcrcconaturduplicimodo  ,  7>nw/);;/diftingucndo  inter 
rcmediumprdinarium,  &  proccffumowiinajcium,  aflTcrendoin.- 

quifi- 
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.  quihtioncm  five  prbccflum  inqaifitoxlum quldcm clTc rcmcdium" 
ordinarium,  non  autem  procclTijm  ordinariiim,(cdcxtr2orclirfa- 
riam,rive  fummarium,in quo,  ficuti  in  accufatorio  proccrtu,norT 
procedcndum,  fcdlcvato  vclo,  absqueforma  &  flrcpitu  judicix, 
Ciim  antem  hsec  diftinaio  lit  novitcr  cxcogitata,  proindcqufi  fus- 
fpcd3,&:  hactcnus  allcgatis  juribus, jurium  rationibus,  6i  Dd  au. 
toritatibus  fufficicntcr  crifa,ipfiqucDJr4rp;:,av;0/upra  w^iJCJ^/i?/;^ 
allcgaris  locii  contraria  ,  proculdubio  ncmincm a  tramitc  rcdi 
movcbit.  Quid hoccft diccrc ,  inquifitio cft rcmedium ordina- 
rium  ,  cidcmquciiutcrnmcrumnomenabsqjcaff^dutribuere? 
Cuinomeniribuitur,cffcduf  quoquc  nominisa^fignari  dcbct, 
i  2^.  dppellataiffd  rebnedit  Bald.conf  s^Sn6  verjutrum  vocatur 
,  vol I  VactAH  \  C0nj  49n22\^  adverfus  12 infide nuft  lac^  Tljonmg,  conp 

Idquc  juxtaantcdeduda,  cx  quibus  adoculum  patct,  inqui- 
fitoriumproccffumcffcaequiordinarium  ,  atquc  accufatorium: 
Imi  fi  verba  rcbuf ,  non  rcs  verbis  dcbcnt  defervirc, 
juxta  text  (ing  in  i\  human<t  22  qu^tji  Sl2^i  verf  ut  Jubtilxtati  Cd. 

'onjlitpecun.  .  , 

ngcrcdius  hodic  ordinarius  vocatur  proceHus  inquilitonas, 
CCufatoriusautcmextraori4inarius,proutvidcTetft 
apudjulCUr  tn prjd  Cttm  ^  Jin  qu^ s  v^r/ SJedcerte 
Idqucnontantumproprcr  acculationis  (ublatam  folcnmta- 
tcm,^edetia^  ho  '  raritatem  ,juxta  anten  49  diHa, 

Qiiandodcaccn  .    u  c  loquuntur  Dd  m  fui^  fcripns  pasfinn 
ni>dnimirumfitrcmcdiumordinarium,  inrclbguntproccllu^ 
crdinarinm.    Q    '        cobftat,  qu6minuseadem  vcrba,ciin- 
dcm  fcnfum  dc  i  exprimerc  dcbeant  ?  Proceffum^  rc- 

cdiam  pro  imo  eodcmquc  indubitatc  fumi,tam  m  mquifitionc, 
uaminaccufation*  ,  in  fpccic  vidcrc  eft         ^  ,  „^ 
■    apudJulClar  Ub  s  fent^finquad  sn  6 &DldiosSibaflGturnntfx 
ddefenjreor  defens.  20  caf  \tn  2. 

Ecipfum  fui  immemorcm  ^    ,  , 

r  Dn  Carp^ov  inproceffjurisrecentereditoiitldrt4n44&^uribus 


^"^^CiUtquidcmDominus  Carpzovius  antc  diaii  locis 
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loh  ZangeaExctpt,pdrti€ap\n6o&dtoumreof:mpYO(tmn.4 

Scd  huc  plane  impcrtinentcr,  Textus cnim  &  Dd  aZangcro 
ibidcm  allegati  loquuntur  dc  inquifitionc  Ecclcfiaftica  &  Cano- 
nica,  ubi pcena;non cft  CapjtalU,  ncquc corporis afflictiva,  ex 
partcctiamdcgcncialiinqiiifitionc.  Doftorum  autcm  dida 
funt  incelligcnda,  fccundu  trvea, quas allegant, 

Bartold6'  Dd  inl  mnfolum  Sf}Jt  xetha  llberauonts  ie  tiber  legat  las. 
in  Iferxsrumjiin  ^fipoaila  nddleg  i  Soctn  volicotif  62  np. 

Eteatcnusiiscrcdcndum,  quatcnus  allcgant ,  lcgesquc  vcl 
rauonci  probanr, 

c.  qualuer  24-d accufat  Everhardlnloc  hgalib.  inprdludcncafin. 

Notumquoqjcft,ficutiinlcgc,  quajvarios  habct  intcUc<Sii5i 
non  potoftponi  fuadamcntumi 

Bart.  in  l  ambiguts  Sfcin.  jun.  confii  0.  d,  iS  vol  2  Cravet.  de  antiq^ 
tem.  in  annexa  quift  deindemnitate  muiterum  ^[tnth.  defcudcsf  2  concL 
54k  n  2S &ibii,  %n  alleg. 

Ita  ctiam,  im6  muhA  miniis  in  amblgno  Do6totis  dl<?lo, 

txayet.de antiq.tempf.i^,  propofttumnDflrHmprincipalen.  4$  ^p-^ 
fenth.^xSl.loc, 

Loquitur  ctiam  Zangerus  i w ^/i^^o proamio  trall.  de  tortur.  de  delm- 
qucntcin  flagranti  Criminc dcprchcnfo,  non  de  aliis :  Quod  ad 
oculum  patctcx  verbis  fequentibus,  ibid.  «.  7.  Nam  quodadaitos 
reos  attineti  contra  quos  juris  ordine  fcrvato  inquirittir,  &c. 

SecundornltDominits  Carp-^vius  fibimetipfi  multis  inlocis,  m 
[prcitintr.crim.  part.  B  '41,  n.21.  &  114  n.  $2,  manifcftc 
contradiccns,  di^a decis. \2S.n.y&  l.quodvulg6  dicitur,  inqui- 
fitioncm  fucccdere  in  locum  accufationii,  hoc  ipfum  effcquan- 
doaccofatordeficit,  quicaufamagitarc vclit,  qu6dtuncinIo- 
cum  accufationis  fucccdat  inquifitio.  Hoc  autcm  planc  eflre  cr- 
roncum  fcd  propterca  dici  inquifitionem  in  locura  accu- 
fationisfucccderc',  fivceicfre  fubrogatam,  quAd  nimirum  in 
proccdcndoadverfus  malcficosjaccufationiseqtiipollcat,  &  qu6d 
proceffus  accufatorius  hodii  fit  rarus ,  inquifitorius  autem  frc- 
quentiflimus,  & idcm  modus  procedcndi  obfcrvandus,  quiin ac- 
cufatione,  conftatexjamdemonftratis, 

».  42,  &feqq.  Et  ex  ipfo  D».  Carpioyio  tr.  crim.  part  2  qtujl.  spn  30. 

ubi 
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ubi  fcribit,  qu6d  Jnquifitio  loco  accufationis  fticccdat ,  quodque 
juris  eft  in  accufationc,idcni  &  in  inquifitione  obtineat. 

Ipfc  etiam  Domwus  CarpT^omsy  qji  hac  in  pattt  iterum  fibi  vl- 
detur  Contrariui  >  cx  juribus&  Dd.  intradatu  Crimin.  pr/.  3* 
^Htjl  [osni&^m  gcncre  >  &  absquc  uUa  diftinAione  ita  U  qui- 
dcmbenefcribit :  Ordoproccniis  ,     incivilibus  ,  ccrtemulti 
magts  in  criminalibus  caufis,  ftrid^  &  ad  unguem  obfcrvanduf , 
acinminimoctiampun(5ko  ,  fecundumlfgcs  acjura  praefcripta 
formandu5eft  ,  ob  ingcns periculum  litium  Criminalium  ,  in 
quibus  non de  tritico aut oieo  Icgato  ,  fed dc  hominum fortuna, 
xiftimatione  accapitcagitur,  quibui  nihil  cft  in  orbc  terraruBi 
r«ftantius :  Omnibusqucmodis  providcndum,  nc  quid  alterius 
incommodoantpcriculcquodcontrajus&qtilitatem  publicam 
-^t,  injuriose  committatur.    Et in  fpecie  tradit  poft  aiios  &  Ugi- 
ijuriumq-rcxtibustirmatidcmCarpzovius  M.  (]uaJi.io7.n.66. 
de  inquilitione>  quomodo  ea  £t  formanda,  nimirum  dcbi- 
tomodo,  fecundumlegcsdivinas &human3is,  fccundum juris 
ubiici  formam,  fecundum  ordinem  lcgibu$inftitutum,finc  pras- 
ipirantia,  fincinjuria,  non ex volmtate noftra,  ncqjcxmcn- 
.  tcnoftra,  neque  cxccrvicc  noftra,  fedlegitima  &  legum  autori- 
tatc  cxcharitatis  aff;(*u,proccIfu  legitimo  ritc  obfcrvato.  Quod 
cnim  cft,  vel  juftumcfleputamus ,  id  juftc  nobis  pcrfc- 

.         j'  r 

HdC  Cdrp^o^us,   Nullumfancaptius  fcoptatius  mcdium  ii-  f 
mnIq;occafiocoTimcaior,  facrofandam  juftitiam  ,^  adfacicnda 
inn  j-  ^  o  a  &r  damnofi^fimanaufragJa ,   propcUendi,^  innocen- 
te«  inemlarg"'sfiniiprofundendi,  proimperiti.s  indo- 

...yx%,  tcmerariii,  malitiofis,  &  fuorum  affcauum 
tncncipits  iudicibusinferiorlbos,  poflctexcogitari,  quamubi 
•^rdoproccffusinaccufatoriniudicioufitatus,  &  junum  bencfi- 
'a,  accufatislicita&ccnccfla^inquifitisfcrmcundiqucadimun 
tur&denegantur:  Dequibusinhocfcriptopaifim.    Cui  infu- 
cr  latrunculatorum.tumlibidinis,tomimperiti»malopraebet, 
m6  obtrudt  fermc  anfam  longc  maximam,& patefadt  fen^^^^ 
amplisfimam  ,  illudinfignitcr  crroneum  &  damxiabilf  dogma, 
toticsfibiipfi  contradicentlii 

Dn.  CATf^  in  tr.  crtm.  fdtt,  3.  qff^ft*  fS^'  «•'^^ > 
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ufai  dcprocelTu  inquIfitorioTcriberc,  &  fn  h«c  fotfnalia  verba 
crumpeic non dubitat:  Ncclith conteftatio,  folenftis probarro, 
legitima  fcntcntias  publicatio,  aliaquc  folcnnia,quajad  fubftau- 
tiamproccffusfpec!itanf,  attenduntur,  Ccd  funTmarie  pro  lubita 
Lni  ac  arbitrio  judicii,  proceditur.  Hiiic  candcm,  &  6jx  ante  di- 
<5lislatcrcpoteft>ncmincm,  proptcr  proccfTusaccufatornrarita- 
tem  inquifitorii  autcm  totodiccotitinuatam  frcqucntiam,  fi  quis 
dlxcritafcntentiis,  in  jndicioinqniiitoriolatis,  non  cffcappeN 
Jandum,  cundem  in  efl.:(flLi  g^^ncralitcrfermt  ftatucre,  a  cauflj 
fanguinis,  provocationis  five  appellationis  interpofitioniadfu- 
periorcm  non  ciTe  locum.  Quod  cft  concra  omnia  jurai  &  nata- 
ralcmaquicatem. 

Corruunt  cxinde  fimui  tertix  hujus  rationis  Dn.  Carf^^ox^ 
fubrationes,  nimirum  quod  favor  pubiicae  difciplinse  fuadeat,  ut 
maleficia  puniantur,  &  ne  cvadehdi  detur  occafio ,  ncvecarcc- 
ribus  posnacompcnfctur,&nc  lites  criminalestemcre  protrahan- 
tur,&  appellationc  pendente  mox$  intervenicns  pornam  fimui  & 
^ccufationcm  abplcat.  Qu« quidem,  fano  fuo  fenfu  intclJcda, 
verafunt :  Sedrccordabunturquoq^judiccs^criminumcogni- 
torcsiftiusVuIgaii;  FESTiNA  LENTE.  Itcm:  DE SANGUf- 
NE  HOMINIS  NULLA  BST  CUNCTATIO  LONGA.  Qua; 
OttoSchwalenbcrg,  J  U.D.  antcpartem  quartamconclufionuni, 
Bcrltch.  infcquentcs  rctulit  vcrfus:  » 

NH^da.  quidemjufto  tamgfMta  eH  viclmd  Iho\dy 
Quam  par  delt^o  pccna  dicata  reo, 

^ttAmen  ad  mortit  po^nam  e^icun^iatlo  nuUa 
Longd fatis:  res  hdic  ardua,  crede  mibi, 

F^rror  ubiexigum  parit  irreparahile  damnum, 
Eif  fatis  hic  cauto,  cautio  nuUa  Vtro. 
Prascipitantia  inimica  &  novcrca  juftiti»  eft, 
Qlem*  Paftoralis.  djent.  &  re juaic. 
dolumarguit, 

BM.  wL  s'-  C.  plus  val.  qncd n^rhvf.qu^m  quodfimulDec.  conU^s. 
n.2B»  Menocb.d.prAjumptJ  B^n.io^. 

Et  injuftiti»  notam  habct.criorcs  paricns^  quos  magn»  pcen», 
magnaeq-comitanrurcalamitatcs,  ^  ^ 

Sruh^.  yQl,U  mfr^  PkS^.  K^.^^lm.fQlk.  141.  f  J-?-?. 

Qucm- 


QuemadmoJum  autem  ycIox iniquitas  ad  noccndum  octafio^ 
Dcmquaric,  omnia  pfaecipitat ,  litiiimquc  matcr  cll :  itaienta 
virtus&  cunclatrix  non  aiue  judicat  ,  quira  qucd  honcftDm& 
decorum  infpcxcrit, 

cUnterhxi  3.  qu^ft>6  ca^.non  mferfetuum  24-  qudfl.  z  thtdemqy^gl  fin 
Cdil.  ddricftc4f.  1.«  /X  SfecuUt  ttt  d  Mvccdt    hicdicenaumLol  2. 

Vidcamusjamquartamrationcm,  \DommCAift,ovio^\\tgz-  j8 
4am,qu»  praeccnditur  clTc,in  EieaoraiuSaxoniaJ  Confuctudo  & 
obrervantia  >  qu6dnimirum  ibidcmin  inquifitorio  proccfTuap- 
pclfationonadmittatur.    Ad  quam rcfpondctur  :  Quamquam 
praxiilUYcralcgum  intellcdnx, 

^olf  M4f49it  tn  (fec.  4  difiinci  1  n  jj{  fag  47  &  M citat  Dd. 
Atcamcntaiij  coi>fuctudoi,juxtalcgitiiY.acoii(uctudinisrcquifita, 
irtcilige  a  Dn.CarpTJfyto^noncd  probata,ncc  unquam  putoillam 

^  ptobari  poile.  n  r-i 

p ,  f> -  n  uc  fandamcntum  quaeritur  in  ordjnjt.  j^ppeUat.D.EUct • 
G  .e4nMi6os.tit,  QEcnoot unfct  AppcllaiioneHncttB<' 

uuct)  au^  euctcn  fc jf<lbfl  anscnemn  <n  unb  (^ixiax\<xn^t\  tvcr^ 
t<nmfi6<n.4.  3<ec*aBcin.Invcrbo :  ;S^nfoti<l^i<P<inUcfcc|aci'cn 
«tilunsf/  itcil  <^  bif t)<r  ni<M  Mwct Iict)  B<tt<l<n/ta^  in  unf<rm Appel- 
lation-  ®  <rict  r/  in  ?  <nf<l!?<n  crfant/  ©c  laffcn  npu*  <0  au(t  taboj  bc»cn# 
^cn.  Kamcuc  ncvcrbulo  quidcm  tangit  jam  di^a Ordinatio, 
quod  l  ariTovtus  cx  ea  probarc  conatur,  nlmirum  appcl- 

lationcn.ait>ioccUuiuqu.fitorio  ,  in Eicaoratu  Saxoniac  non 
habcrelocum.  Scdlioc  vult &dicitindcfiniti  ,  &Gnculladi. 
ilinaionc.  fivcTcftriaionc,  quod  cognitiocaufarum  crinima. 
lirn^  ■  rt,(IvePcrviamaccufationis.  (ivc  inquifitionis  inltitu- 
U:  jprcmam  appcllationiscuriam  EiedoratusSaxorii» 

,        .tth  Berltcb.fart  / (inclpf  sn2&3  Htnmng  G^tdon  Conf. 
.Bfni^.^.nuncadfrofvfitum&leqq.  ^    .  .r  n-.  Ca 

iniefimta  enim  locutioaquipollctunWcrfalrjuribus  mamfeftii,  ^9 

Etnedta,  Carfyart  6,  re/p.  Sns&6. 

Qu» mhUcxciudir,  ^  .  r 

L  lulunus  6i  tn  fr.  ubi  Bart  ffdleg  3  Tthr  Deaan  Ub  /  confs?  n.  12 
Bencdt^Xarfiov.fart  2decif  xoit.j- 
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Si  ius Saxonicum  non Ita clariim  cft  ,  ut  juris  communJs  cor^ 
re(a'onemintroducereposfit,oaininojuricommuniftaiidumeih 
ctiam  in  foro  Saxonico, 

VJ  tnfra  in  qu^fi.annex.  2.  n,  ij.  mrgtL  Vinglty.  mqu^fi.  Sa:c, 
?pns3.s^. 

Cum  itaque  in  aprico  fit,  di<ftam  OrdinatJonem  Elcftoralcm 
prorrusnihilfaccrea<!D«.C4r/>^ovi/aiIertum,&viciovcrtaturvi- 
ris,in  jaris  bene  verfatis,  divinarc  ycllc>fcu  illas  interpretationcs 
amplcd?,  vel  requj,  quse  divinationemmagi5,quam  foiidi  quid, 
&de  quo  cx  textu  ipfrrtipparct,  contincnr,  ^ 

Neviyjtn.infylv  Nupt  lib,  /.n.ipt  Cravet  €on(  iS^niiVtP.e.Honded. 
vol  I  conj.esn  2iFrtd.  Vmcktn.  voL  i  confso  n^pj&pluresUid.citati, 

Reiquecvidcntfamdimittcrc,  &  praefuppofitumquoddam  fia- 
gerc  {itquasdamintellcflus  aegritudo  8c  intirmitas, 

Evcrh.  in  top  inloc  a  legece(fanten 

Decentius  fcci/ret  Dn.  Carj^^rtus,  Ci  pro  fua  opinionc  tegcnda^ 
memoratam  ordinationcm  Elecloralcm  non  allcgalTct.  Et  quid 
opusfuitadcamrccurrtrc,  tanquam  lcgem  cxprciram,fi  pcdctn 
fuum  ffrmiter  figere  potuiflfct in  Confuctudine  ?  Cui  potius  hoc 
ipfo  videturdiffidere. 

Ith6  in  gencre,  absqucdifcrimine  proce(rusTnqui/itor!i  &  ac- 
cufarorii,  a  caufis  criminalibus,  ncqucad  faprciium  Elccftorale 
judicium  appeilationum,  ncquc  ad  Cjrias  Provincialcs  provocaw 
ri,  ncqueinUIisc^lufas  CYiminalcs  vcntilari&  tradiari^cxprciri 
fcribitipie 

D/K  CafpTLov.inproceJfjurtit  2]  art  in^i  uhi  aUegat  ^i<£)6<r' 
5cflF.4crii;fc^  Orbnut^f^^^n &tit  2art  ^nys  &fcqq, 

Quamvis  ibid^m  difta  Conftitutionis  Eledtorali<  ineptatn  ad- 
dat  rationcmjhifcc  vcrbis :  Cujtis  Sandionis  alia  Vix  dabitur  ra- 
tlo,  quamquodfcreniffimoElejlori,  fubcujui  no<pincfcntcntiae 
in  Scnatu  appcUationura  late  publicantur ,  haud  quaquam  con- 
vcuiatcaufiscapitalibus,  in  quibusdc  fanguinc  hominjs  agituri 
fc  immifccrccujus  proprium potius  fitclcmcntlam  ^  benignita- 
tcmcxerccre,  HxcCarp^oyitts.  Ac  fi  fcrcniflimo  Dn  Eleftorife- 
ycrum  &juftum  fcfc  praebcrc  erga  maleficos,  cfiTet  indccorum, & 
ifliirduiscjusmodicaufis,  quaruip  cognitiQ&dacifioadiPrincl- 

pci 
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pes  ptoprie  fpe<ftat,  jufiitiam  adminiftr^ie.  Nonneetiam  inju- 
dicioAulico,  &ali|j,  in  quibus  traaantur  Cricninalia,  fubno* 
mineSereniffimi  Eled\orij  piiblicantur  fententia? 

Si  autem  hoc  non  attento  &  contra  veritatis  nototietatem  ni- 
|iiloniinusa(Tert-o Dc;).»««  C^r/^ev^  intalibuJterminisptohibitis 
appeilationis  in  ptocelfu  inqutlitorio  ex  allegata  ordinatione 
Eleaorali  vellet  propugnari.feqneretur,  k  tali  fuprema  curia ap' 
peilationcs  in  procelVu  accufatoiio  lecipi.    Sed  faifum  eft  pofte- 

lius:    Ergo&prius.  .         „   .  . 

Porrb.ctiamfiinfupremaEleaoratujSaxoniaeappellatiomj 

cutla,  caiifafctiminalesnoncognofcantur,  neque  decidantur: 
Exindetamennonfequitur,  a  caufiscriminalibuj,  infpeciein- 
quifitionisinEleaoratuSaxoniasnonlicereappellate,  Moris 
eft  etiam  in  aiiorumGermania:  Ducum  &  Principum  fummis  Di- 
cafteriisProvincialibui,  ticiJoffsicridjtcgniiJnt,  quodctiminalia 
nontraaent,  e6minujappcIlationejiniisrecipiant,  &que)dad 
ejusmodijudiciaProvincialia,  «ufa:cnminales,  nequcFerdi- 
leaum,  ncqueindireitumpertineant, 

Chria.Thilip.^i±uxdrdf.ioo.n.ji.  .  . 

Intcrimautemnonfequitur,  iniftijDucatibus&Pnncipati- 
busappellationesi  caufiscnminalibus,  &  quidem  .n  .pecie& 
refttiaivi,  inproceflruinquifitorioproifu5eireptohibit..s:  Sed 
ficutie*  ad  Ducei  &  Principei ,  eorumquc  confilium  Aul.com, 
fiyeCa.Kcllariam,  qu*m  vulgatiter  vocant,  nonattentad.n.n- 
aionefiveprocelTusfueritinquifitorius,  hveacculatorius ,  ce- 
volvuntur  &  admittuntur  ,  atque  iub  pcena  juiis  recipi  debent: 
Quid obftat itaque .  quominut  fimiliter etiam  i.i  Eleaoiatii Sa- 
xoni»,  abipfoDominoEleaorc,  cjii*q-,confil.oaulicoappel- 
Iation«.recipiantur  :  idquodetiamitahei.prax.sdtmonftiaf 
QaodquidemD».C4r?rov.cxpreffefatciur, 

ScdidtanthminteliigendumeiredeappeUation.bus.np  o  cs- 
fuaccufatorio,  non inquifitoriocontend.t.  Sedetiamd.mn- 
aioncm&  rcftriaionem  non  probat,  ncc  piobaturuseft  unquarn, 
idquc  tanti  minui,  cumipfiJCti  &  Scnptoics  Saxonic,  qui  ante 
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DominumCarpzovium,  ctiam cumipfo,  fucrc in vivis,  morum 
&confuctudmum  Saxoiiicaruin fatis periti,  cidcm cxprcfsc  con- 
tradicanr,  tam  appellationcs,  quam  lcutcrationcs  acaufiscrimi- 
nalibus,  in  Elccaoratu  &  foroSaxonico,  indiffercntcr  cffc  licitas 
&  admittcndas  ft?,tucntcs. 

In  fpccic,  qu6d  in  proccffu  inquidtorio  appcUarc liccat  ctiam 
a  carcerc  injufto  doccnt, 

Chil,  S^onU  &Iodch.  Georg.  Vuf^ns.  inedtt  procef  jud.  revifa  &  au- 
Clacap,i2.  verf,  >3.it5  ^CJ^  ^atalfo  |Lu  &c,  Itemcaf^.  hifceformali^ 
ifHs:  ^nb  taxnmh  m  dna  9<fan^«n  wixh/  unb  fict)  D<6 bdiagt/  unb 
ba^  ©cfangni^  ni^t  vc0flict)3<fcft<f)vn  ifj/  alfo  ta^ tx/t»U jfto gcfajcr/ 
appcHircnmo(j<n/  t<nmn^^tV^i(t>ttV/  ctert)<r9>atf,von D<g# 
m^tncx^<f<k^t<fi/  aUi^ia^^bxtr^^ffi^&^i^jiUin^uxhu^in*  Vbicita^ 
wianbxid^ftitb,  i.m,  i6,^<i<Xibi{t)art  Ss.&pleneliLs.art.  -f/, 

Vidcantur  omnino  fupra 
num.6  citatiDd  ItemFrtd.VrutkzVol.  2.  conf  4-^.90. 
Praefcrtim  Matthias  Bcriichius in  mcdio  &  pcne  fummo juris  Sa» 
xoniciforo  {tefime^ennem.mtr.  detranfm,4&.  c.  ti.  n.^.pag.  /j^.) 
plurcsdcgcns  annos,  proindeq- in  Saxonicis  Elcdoralibus  judi- 
ciisvcrfatiffimus,quidi(Sacc^«f/.  jo.w.^^^.d^^/f^^./^jrr.  /.  hancad- 
dit rationcmcxprcffam,  qu^dnimirumjurcSaxonicoalircrnon 
fitcautum,  ncq^dccifum,  ac  proindciftumcafumrcmancrc  fub 
difpofitionc  juriscommunis.    Ubi  ctiam  allegat  ex  Hcnrico  Nc 
belkr.  praejudicium  Wittcbcrgasobfcrvatum.      Vidc  ctiam  ad 
hoceur\dcmBcrlichium  part.2.  decif.  4ur,  2St.  &  ibidem.  jun^^lis 
prasjudiciisIAorum  "Wittcbcrgcnlium  &  Lipficnfium,  adduc^aj 
firmifijnus  juris  rationes. 

.  ExICtis&SriptoribusSaxonicisfupracitatis,  quianteDn, 
Carpzoviumvixcrunt,  &cjusdcmopinicni  contrariantur,  func 
Danicl  Mollerus ,  qui  fuit  Elcdorum  Saxonias  Confiiiarius  cxi- 
mius,  Andrcas  Rauchbar,  &  Michacl  Tcubcrus,  excujusad- 
vcrfariis iliccx parte fuum opus quasftionum  cxccrpfit ,  fucrunt 
utcrquc  ElcAorii  SaxoniaeConfiliarii,  &  Profcfforcsin  Acade- 
mfa  Wittcbcrgenfi  primarii,  confticutionumProvincialium,  & 
Confuctudinum Saxonicarum dcfenforcs egregii,  Johan. Schnei- 
dcy  V.  in  Acadcmia  Wittcbcrgcnfi  Pi ofcffor,  Johanncs  Zangcrus^ 
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Eieftoris  cjusden)  Confiliarius,Profcflor  W!ttenbergen(Is,& Ju- 
ridica  Facultaris  ordinarius  &  Scnior,  Chiliamis  jxiMii^  Elcaoris 
Saxoni»  Canccllarius,  &  in  cjusdcm  proceiTu /i^.rcA  G^-or^  Prit- 
ztnfis  Scabinatn5  Saxonici  Magdeburgcnlis  Affeiror.  Henricus 
Ncbclkrai,  ProfciTor  Wittcbcigcnfis.  Antc  nominatus  Manhias 
Berlichius  autem  cx  clcganiisfimis  fuis  fcriptis cuiv is  fatis  cogiM- 
tus,  cumDomino  CarpzovioLiplTaBYixit,  paucosque  anrc  an- 
rosdefuncftuscftj  Rcpcriuntur  ctiam  plurcs  ICti  &  fcriptorcs 
Saxouici,  quos  hac  dc  rc  amicus  lccftor  potcft  lcgerc.  Ex  quibus 
ctiaracftCjariff.illclCtusElcaorisSaxonia  quondam  a  con- 

filiis  fccretis 

U4nm.tnnusViflorlth,  \,  <juaft.  47,n,  i,  i2.&  i 
qnihacinrcnondiftinguit  intcr  proccfTum  inquilitorium  &  ac- 
cufatorium.    Vidc  ctiam  Miimum  Vdlckniannum  Scriptorcm  Sa- 
xonicum 

tnprHeU^Oimtn  pArt.\,  cap.  54^n,  5 - 
Et  autorcm  libri  difFcrcntiarum  juris  civilii  &  Saxomci,  tam  cri- 
minalia,quam  civilia  contincnti$,anno  i  ^Si.cditijin  quonc  vcr- 
bnlumquidcmrcperitui  dcanti  mcmorato.  inEleaoram,  vci 
aliis  ditionibus  S  jxonicis,procciruum  criminalium  contrario  ju- 
rc,obfcrvantia  vclconfaciudinc.  ... 

Nccvidco.  Qur.moAoDn.C4rpioviusk\x  opmioniscommodc 
adftipulatorcm  voi\M  allcgarc  Danicl.  Mollcr.  in  femcfir.  pArt.  4. 
(dp.  33.  h  cnim  ci  plani  vidctur  contrarius,i^/^.;;/  n  f.  hifcc  tor- 
maHbusvcrbis:  Ut cnim taccam,  qu6d  in  dition.busommbus 
Eicdorum  &  Ducum  Saxoni»,qu«pan  funtGcrmama.  (ani  non 
exigua,confuctLdincmillam,dc  qua  agimus,  ron  obfcrvari.  (cd 

&Lcutcrationes,qua.  vocant,  tam  rV'"'^*?")^  n'Jn 
pcllationcsin  Caufis  Criminaiibusadmitti  ind,ffycntcr,non  mi. 

Lacincivilibuspraefcrtim,  ubi  P-^^Tus  .^^^^""'^^^^^^^^^ 
reumcft  inftitutus'  H.cMoUerus.  ^^''""PJ^'^^^^^^ 
ibi  mcntionem faciatcxprcfsi  proceffus ojdinarii.  Vulctu  e^^^^ 
quod ex  fubfcqucntibus  facili  apparct ,  hoc  faccre  ad  d^Ihnaio. 
LmCaufx,  quandorcusinflagranticft  ^^P^^'^^"'^^^  ^^S^^^^ 
cium  protraaus,  utfaaum,  etiamfi  vcl.t  negarc  ^""^^^^^ 
Vel  cft  &  plcni  conviaus.  &  fpontc  confcffus,    In  quibus 
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cailbus  ctiam  jure  communi  appcllationes  reis  dcnegantajr, 

/.  ^.C  quor  apfcll.non^ectp.  Gatd  T^p.  decif,  y4tn  traclM.  apfetiat. 
fjiuJlAio  rerf.fedadrertas  lui  Clar.  'tnprk^.  Crinu^.  fin.quAft.fjf.ubi 
af^Mdt,  hanc  ejfe  communcm  vtd  Van.  MoUer,  diil,cap.  i  »  ^  &yM.^ 
tyfnd.  h^HchbAr,part  z.  quafl.  S  n  17  &  feqq.  cnmfuts  rattomLustn  ter^ 
mnisyttaetiamftatuit  Matth  Berlich.diii.comL  s  0  n.  S/.&Jeqq  part./. 

Quoc!  dicitur  judicium  extraordinarium  ^  in  quo  ordo  juris 
nonfcrvaiur, 

I{cleit.  Marant.  in  Specul.aur. part.4.  difiinO.iOiH.  j.  pag.mihi  146 
6^  Neque  vcrbum,  ordwarius,  praeciic  intelligendum  cftj  de  pro- 
cefTu  accufatorio,  ubi  nimifum  cxfiftitaccufator,  &  noncxof- 
ficio  procoditur.  Quippe,  quod  proccflus  inquifitionis  hodii 
nouampiius  fit  remcdium  extraordinarium ,  fcd  aequi  ordina- 
riumjjurcapprobatum&confirmatum,  atquc  accufatio.  Vide- 
^ntur  fupra  Citati  Dd.  &  ipfc  Dominus  Carp^^ovius.  Ncc  cgo  pof- 
fum  induci,utcrcdam,  Dan.  Molicrum  proccffumaccufatorium^ 
qui  ratus  eft,ordinarium,inquilitorium  autcm^qui  communis  cft, 

frcqucntisfimns, 

ipfe  Carp:^ov.  in  pa^.  crim  part.s^q^^Ji*  9- n.^j, 
extraordinarium  nominarc  voluilfc.  R atioui  enim  &  difcurfui 
intellcdusprorfus  rcpugnarc  vidctur,  rarum  ordinarium,  frc- 
qucntiftimum  autcm  &  fcrme  quotidianum  ,  cxtraordinarium 
66  appelKtare.  Undcfihodiediftin^aio  cftct  facicndainter  ordina- 
rium&  cxtJaordinarium  prccc(rum,&  veiba  non  perd^nda>  in- 
quifitorius  longi  re(5liiis  &  convcnicntiuy  potcft  vocari  (  prout 
etiamrcvcraeft,  quodfirmavi  fupra)  ordinariu5,accufatorius  vc- 
r6  cxtiaordinarius  procclTus :  Veluti  ctiam  quibiudam  in  Iocis,& 
in  Rcgno  Neapolitano  proccrtus  &  rcmcdium  inquifitionis  ho- 
diccft  ordinarium,  accufationis  vcr6  extraordinarium, 
teftuntelul  Clar.  in^  pr.i^  Crim  fn ^.qthtft.s.verf  6  Jed certe  quicquid ftt. 

Pofiro  autcm,  ncquaquam  tamcn  concclTo^Dn.Mollerum  dt^. 
verbo,  oy<//>i*iri«/,intcllig€rc  voIuincprocclTumaccufatorium. 
Niliilominushocipfoopinip  Domini  Carpzovii  non  juvabitur 
proptcr  antccedcntcm  particulam  extcnfivam prAfertim^qux  pro- 
ccffumaltcrum,  inquifitorium  ncmpc,noncxcJludit,  fed  potiiis 
e:{prcllcincludit.  ,  Iiifupcr,  quis  aufusfuerltaflircrc &hocfcr- 
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meabfurdam  prsfumerei  tot  &  tam  pr3e(lai\tesICtos ,  Conff- 
liarios  &  ProfelTorcs  Saxonicos  ,  loquentcs  de  admilfioneap- 
pcllatioais  in  Criminalibiis,  incclligendos  eiTcde  accufjrorio  ji», 
diciotanrum,  non  ctiamde  inquilitorio,  ciimtamcn  illud  fit  ra- 
rum,hoc  frcqaenti(fimuro-,&  ita  ipforum  do6^rinam  accipicndam 
de  eo,q".od  rari  contingir,  frcqucntiffima  autem  &  comn-  unis- 
limaabip(TsclTencglecaa,Tcl  tacitc  prxterica?  Idqae  contra  ra- 
rioncm  naturas  &  legum.  Kamquc  jura conftituuntar  in  his,qiL\2 
frcquentcr,  non  qus  rar6  accidunt, 

•r'/.  ;  ir  yf.^eUgt'jl]  ff.fifArsh*jedit  per  NeveU.  ^  i.Memch. 
adtptfc  fofcff.  remcd.  z  n.tw, 

Proindcctiam  MoJi  l%h,  2.  femef  cap.j.  notabile  adduclc 
prxjudicium  Icutciationis,  abaliquo,  caationc  prxftltJ,  falvo 
condudu  munito,  ad  torturara  damnaco  intcrpofitje,  quam  judcx 
admittcre  recufavcrat,  eoquc  in  carccrcm  conjedo,  ad  feincntfa; 
cxfccutionempropcraverat.  Scd  pro  incarccrato  fuic  judicatum 
&  illedcmilTus.  Kunc  cafum  in  proccflTuinquilitorio  conngilTe, 
inderidctur  apparcrc,  quia  nuUa  ibi  fit  mcntio  accufwcoris,  ftd 
controverfiae  inter  ludiccm  &  lcutcrantem.  Utitur  infupcr  Mol- 
Urns  dicl,  rationc  hac  gcnerali:  Scnrcntia  cnim  pcr  lcutcratio- 
nemvclappcllationcmfurpcnfa  ,  caufa  adhuc  dicitur  durare  & 

lispenderc.  . 

Hicnon  cft  fmrrcrenndum  ,  quod  ordinatlo  appcllarfonis 
EUa.SAXin  D.  Ch'iflianiSccundi,D(?;;m/#  C-<r;^«W#,qaam  tamcn 
ipfcpro  fc,  fcd  pcrpcraTi, 

trdd.  Crimirtdl.pdft.s  quafi.is^-  «  i^- 

char,  d-    '  ^ntt,  in  hifcc  fcrb-s:  ^JCamnvW^T^  oUi: 

FifcaU,  ai  ^af  man  tietn  ^nfcrmed)c>r<n(?ul5n 

tmuir.rcr^i^-^-f^cnOtjrfsurcr^Vrcchoi/  lUcrfd  . .  sc.  Qux 
vcrba  func  clar-i,8c  luculcntcr  innuanr,Caufai  Criminalcnn  du^ 
pUciinftancia,  prima  fcificct  &  fccunda,  qii«cft  appclhtioms. 
Tcntilari  poflc;  Ipfo  Dorr.ino  Carpzorio  citAt  hc.  nequaquam  m- 
ficias  cunte.  Qwia,  quod  oculus  vidct,  ncmo  fideliter  ncgat, 

V.9nt4n.intr.dfin.rrg.CApS' 
Quodautfm  profuoarbitratuibidcmaddlt,hoctaniumde  pro- 
•^'  ^  ccJTa 
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ccffuaccufatorio,  ncninquifitoriocffcCXaudlenduni,  in  eovim 

infertdidaBordinatinniEiec^lorali,  quas  ut  propria  Dn.  C^rp-  ^jllil 
zovii  dodrina  %n  rejponl.  Eleci,  itb.s  tit:  u.cap.  12S,  «.  /i.  12,  mani-  ^^ol 
f<116 generaliter& indcfiniti  ,  absquc ulla diftindionc  ,  inter 
hunc  &:  iiliim  loqui  tiir  6c  difponii. .  Jam  autemcx  anici addudis 
'^^  juribus,  &  praeccrcafarisconftat,  gencraliter  dida,  gencralitcr  jjl 
dcbcrc  inrclJigi,  ncque  absquc  legc  quicquam  aflevcrandum,  ^ 

c  is  qui  mEcilefia  18.  infin.fr.extr.  d,fent  Exum.  tn  6,  Dn.Benfdicl. 
Carf^^ov.  in  tra^.  Cfim.  part,  2.  qudjl.  j6.  n  4-2.  &aUi  ab  eo  ibidem  ci-  -^.y 
tatr,  In  termini:,  termmantibus,    Matth,Btrl.  in  decif.  dur.part.i  d^ctf        •  j 
2si  n  /0  II. 

Et  lcgcmgcneralitcr  &  fimpliciter,  feu  indiftindc  Ioquen« 
tem,  gcncialiter  cflTc  intcliigendam, 

l  deprecio  S  .ff  d.publ.in  remacl.  L  infraudem  /  /  f  utt.ff.  detefijim, 
militar.  l       generaiitcr  i.ff  delegat.  prafi  l  1.4.  tjujdautemff  de  alear 
y '      Namquc  iex  ubi  non  diftinguir,  ncc  nos  diftiUgLcrc  dcb^mus, 

U  non  dtfiinguemus  S2.  ff,  d.  recept.  arbttr,  &plwi€S  att  bos  fupr}  (Un^ti 
textus.  ^  'P 

Qui  autcm  legc  non  diftinguente  diftinguit  ,  is  uontantum  ''^ 
pr«tcrjusfacit,  fedctiamcontra  jus, 

/.  2  %.  tnitium  ff  d.  off.jud. 

Contra,  qui  cum  iegij»  textu  nayigat,  fccurus  navigare  dici- 
tur:ratio,  qura  non  amplius  dubit  tioni  uUus  potcft  eire  Jocus, 

HoLandus  aVuliitb.uconf  25  tnprtnc  l^efcmbec  part.  3 conft  oS  n.jp,  ^'^efl 
Q^od  usquc  adc6firmumcft  ;ut,  unum  textum  millc  gloflis 
rede  qrajfcrcndum  eflt,moneant,  .tua 
Sonsbec.  d,  fettd. p  ^n  ios  tnfin.  Ccthm.  vol /  confi^  n  s^Vtnkellh:  'm. 
$bf  S2  n  io  Vult.  i  Conf.  Marp.  34^4.9 

Etpcccatum  fit  difccdcrc  a  vcritatctcxtuaii,  ut  inquit 


Bald.  in  /.  incertt  n  i2vf  revertor  C.  d.  interdtci.  Ccntard.  in  rulric.  ^ 

iuntc  Cfide  moment.pofJ.appeL  ^^^^ 

Qux  omniaDominumCarp^ovium  latcre  non  potuerunt  ,  pro-  .^0, 

indcque,  ciim  procul  dubio  vidcrir,  fc  in  fKpediaaordinaiione  i^- 
Elcaorali,  pro  tucnda  fua  fcntentia  pcdcm  fccurc  figcre  non  pof- 

fc,deflc(5lit  iccrum  ad  obfervantiam^quam  tarocn,prout cx  haae-  vj 

nus  dcduais  diiucide  apparct,  cum  ncccffariis  fuis  rc<iuiliiij,pra-  f 
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bnturuseft  nutiquam.    Talcm  eriam  conftietudJ»cir  ntqcctlTe  7^ 
poffe,ncque  dcbere,  6c  imptt bata»  cflTcquae  DtqiiC  apu.d  DEurr, 
nequoapud  homincmnllam  excufationcm  mcrttur;  nonvcrttui 
fctibcrc  Ali<//ifr.  f^eJemUtyCPPl  ^into, 

Etdj<^umillud,Doi5toriiIluftii,allcgantJconfactudincnn,cre-  74 
Jiopportere,  verucunoncffc,  &con:n>uDiterre{) roban^adt^  or 
caalLegatione  nonobftante>  ii,  qoi  alicgattprariertim contra jua 
tfroboriffealiquamc^niactudinemi^  pxobaxeeamdcbeat «  lati 
fitmati 

V>c(»(on(.402in(dufd  n  ij  Mdtth,  Weftmbec  dtil  canf^S  n  j4  rtd 
fnp,  n  23 

-Iid6  nccPrincipi,ncquc  aliiMagiflratui,dcconfuetudineattcftan- 
tiycrcdicnr, 

j:.  .        'fUkiCUl.  2  CMp.  pn24. 

Chm  rtonfufticiat  aliqaalitcrdeconfuctudine  conftare,fcdplene 
&  lcgalitcr  cum  omnibus  requiCtis  ca  probari  dcbcat, 

Dn.Bfr,edta.Ca7p(of,f4ft  1  dectj  3  n  24  &  feqq.uhi  fluxtscttdt. 

Praejudiciii  neque  Scabinatns  Lipficnfis  poteft  ftabilire  opi.  7; 
nionemfuamDw.C/if^^ovjK;:  NafEqucpracccrca,  quidnontxi- 
gua  lit  apudPraaicos  difqoifitio,an,&  quoruro  tribnnaliiiro  prae- 
judiciisfit  infiftcodura,  proiiidcque  majuicmetgat  dubiumiU^' 
trumrcfponfaCollegiorumjnridicorumfaciant  prarjudicia  ne- 
cesfitativa^uara  qMftionem  hic  movcbo:  Certum  tamcn  cft,i'n 
jurenonfatiifnndata  praejudicia,  inconfcqucntiam  trahi  non 

tVU.  Tru(km.  rol  i  (onf  42nx6  Tthir  Dccun  tn  ^foltg.Adreifus 
.  AlctAt,(4f.  ult,  n  :si  Tbeod.  HeincU  icg^  See.  &  Ecclef  lib.  i  cUU, 

jlVauflm  i  Domtno  C4tff.oxia  ita  dida  &  addu^a  pra^judicia 
funt  ^omra  jura,  tam  Saxonica,  qnim  communia,  &  omncs  alioi 
DoAorcs&  fcriptoresSaxonicosclariftimos.fupracitatos:  prouc 
fatiievidentcrdcmonftraTi,practcrcaqucnova&dcfuotemporc, 
quoipfcfuitAffeffor  principaliidiai  ScabmatasLipacnns. 

Qu«adintroduccndamconfuetudincm,fivcjusfaciCBdum  pu-  76, 

tononpoffefufficere.   74cctam  fpcaandumcft,qmdRom«ia- 
'  E  ctum 
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au.Ti  Itt  ,  qiram  quid  fieri  debeat,  /-  fed  licet  1 2  ff,  d,  off  Vr^fid: 
E-Td  dc  pt«jud:ciis  fcntfniit, 

MlininComm.Ad34fegXanciiLConftl  Argeny  confy  n  97- 
Ec  argumcntum  ab  autoritatcFacnltatu  jundicae  dclamtum  clt 
inarificialcScalioinartificialitoUitffr, 

Em^/?.  Cothm.vol.  3  Conf  43  n6o&6i  exlegenihdtam  natur4le 

f  d'  regjur.  ,  . 

Sicuti  quoque  VcrTtas  rcrum  erroribuj  gcftarum  non  vitiarur, 
itaetiam  Vcritai jviftitiae, 

Til^er^Dectan.  Vol.  5 refp.  iio  n7&  ^ 

Etjiidax  prudens  non  debet  iuformarc confcienriamcx  con- 
fcientiaaltcrius,  cujuscunque  fit  ctiam  Ycl  maximae  autorit-itist 
fed  cx  veritatc  &  rationc, 

/.  nemo  C.  d  rentent.  &  interloc,  omn  ludic. 
Jaftinianiverbaiftiustcxtusiuntaurea,  quibuj  caveturcxptesft 
&  jubctur,  ne  J«dices  in  fententiii  fui.  fequantur  aliorum  Magi- 
ftratuum  &  Judicum,  quamvis  maximoram,judicia,fi  juxta  fuam 
confcicntiam  putavcrinimalc  judicatam,  fcd  diligentcr  dcbent 
inquircrc  veritatem,&  juftitiae vcftigia fcqui  Vid.  fup.  w  ^oQuam- 
quam  Communcm  errorcm  jus  facerc  nonnunq«am,  &  vcritati 
praefcrri  conftet 

Exl  BA:bmusffdoff.  Trdt.&ibiDdrMafcdrd.  d  proht  concU^i 

verh  error  ni.  2. 
Et  TC^-^  lociim  tencat  crror  nbi  publicus  faAus  cft, 
Senee  tn  eptft  12^. 
Hoc  tamcn  verum  cft  in civilibus tantam,  & ubi id fuadct publi- 
ca  utilitas, 

di^  l  Barbarius  Mafc4*d  diStloc* 

InCriminalibusautcm&caufis  fangninum  fecuscft,  fnqul- 
bus,  qnod  juri  Divino  &  naturali,ncc  non  ad  illiiddirc<^i$  lcgi- 
bus  pofit'T'S  &  fubftantialibus  procelTuf,rcpugnarc  vidctur,  nc- 
qnaq  jameftepcrmittcndum,  quilibct  prudcns  &  dcxter  f-icile 
judicabit. 

Neq- tam  anforltateiiin  d'fputarionc,,  quam  momcntaratio- 
num  qr.oerenda  fimt.  Ncc  tanrum  pondcris  praejudicatam  opini- 
Mcm  habcrc  dcccc  |  ut  iinc  rationeuaud;^  valcac.  auroricat , , 

juxt^ 


3'» 

fuxtd  Ci(.  dtnat.  Dttt.  fi*.  i  t.  tg'  Jtliss.  difi.t.  /  &iln'P*tuim.n.n. 

itcovftii  l4t.TT)ommg.dt(if.4ttii-      „  r    j  j 

Unde  communi  opinioni  niiniirc  eft  adharercendum,  quando 

«el  eTidentcr  f alfa  tl\.  vel  probabili  ai.qua  ratione  convelli,atq} 

crrotisconvjncipoteA, 

Themmg.dta.  loc.      ,  ii   •    •  •  , 

Quintam  Dommt  Cdtfiovii  rationem  prohibitxappellationij  in  77 
procelTu  inquilitorio  etiamin 

Jutiffr.houus.fAft.i.coiifttt.  ip.dcf.j6.  „   .    .  . 

lepetitam.quod  attinet,  nim.ium  q..6d  locoappellat.oms  inqui- 
fitoconcedaiurdefenfio,  ut.  giavamen ex (cntentia fibi  prc- 
veniens.pcr  modumdcfenfionisdeduccnd*av«rtere.  ac  lunocefi- 
riam  fuam  probare  velit,  omnini  audiendu».  &  exfecuto  f..5pen. 
dendalit.  nulliujcft  momenti.  Nam  qu.s  mortaliun^djxent, 
ba.Ke(rcrationcmdiverfitatis&rpccialitatij  in  procelTun.qui- 
fitor.o?Quippe,qu6d  fimillter  in  accufatorio,et.am  finc  appella- 
tionc,  ad  eiusmod.  defenfionem  accufatus  omnino  fit  adm.tten- 
Juj.  &h*ccinequaquamdencganda.  Cumrc.defenfic  fitre- 
mcdium  juri,  naturali..in  tantum.ut  judexex  offic.oobftr.^lu, 
fit,  ctiarnneminepctcBtereorumdefcnfionejfupplcre,  &quo. 

fcmilC  ^uLd.  &  <,u^rid  ,udcxM4t,h  tMfmlcc.  ,n parat.d.  4ccuf. 
"•'cum^tKnttirr^&fi^^ 

«eral.ter  ioqucns,  fincdiftinaione  inquifitoni  vcl  accufator.i 
n;leDomt»tt,  Ctp^viut  in  Jutiift.  Fcr.  f.tt     conjl.  tJefj&t. 

.ft?rg::vamin.,juftirclevatio:Aaeoq 
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Ncciiialfuhifcnfumffvc  Jntcllcftum  diftintftionis  mmirum  in^* 
tcraccufatotiumproccirum,  &  inquifitorium  ,  ab  ipfo  ibidcm- 
citaritcxcus&  Dd.  accipi  vcl  diftorqueri  polTunt.  Pergitibidcm 
Dn.  Carpz^ovius:  Quod  fi  vcro  unquam  dcdudio  innoccntiae  &  dt- 
fenfionisrco  permitccnda,  absqucdubioin  caulis  Criminalibus^ 
ubinon  dc  glandc  legcnda,  fcd  dc  vitahominis&damnoirrc- 
parabiliagitur,  faiabcrrimum  hocappcllationis  rcmcdium  rco  'fj 
gravato  conccdendum  t rit.    Hae  funr  rationcs  Domini  Carpzo-  . 
viiadmittcndaBappcUationis  inprocclTuaccufatorio.    Qiiaflvc-  ^ 
rAin  judicioinquifiroriocaeccfTarcnt  ,  &  inco  non  agerctur  de  ^ 
vita&:  famahominis,  damnoquc irreparabili,  fcddegUndcIc- 
genda,calccfodicnda,  dc tribus pofthumicapcilis> &c, 
7?     Ideoquc  hicrepcto  ;  Rcs  ,  quasne<ftit  paritas  aequitatis  ^  &  -f^ 
identitasrationis, nonfunt quoad jurisdifpofirionem fcparandari  '  H 
L  illui  f:  dd  leg,  AquiL  L  k  Tittod.  verb.obLCoUr.d.  procef  Exfec.  Mll 
fArt,4  Cdp.  i  n  S2.Theod.^ink^d  re^tm,  fec.  &  E^defJib.2  clajf,  2  6«* 

cdpAi,  n.s3'  &feqq* 

Et  juxta  vuigaria,  ubi  eadcm  cftratio,ibI  quoquecadem  jurif  i*' 
difpofitio.  Ecplcnefruftraneediccretur,  hic elTc diverfum,ubi  0» 
nulla  diverfitatisratioapparct,  nccajfignari  potcft,  JiC 

^dLfilmm,  quem  habmem  C  fam.  ercifcund.  laf  ad  L  (fuod 
tf  .  n.  2S.f.  fi  Cert.  pet.  Ncguyjtnt.  in  tr.  d  pigmrib,  in  4  mem^n.  2  part, 
piinc,  CafContard  adUg.  Diffamtri  C.  d.  ingenmanum.  ci  n  4  Fridi 
Vruckm,  voL  /  confso  n  SS  Lud.  Schrader.  voL  2.  cenf^^nS,  ' 
Jo     Ncccurandacftcafaumdiverfitas,  nifi  ratiodivcrfitaris  rcdda-       _  jj^^ 
tur :  Ratio  caim  ipfa  attcndidcbct,  quae  dicitur  co«munis  lex  ad  hj 
omncs  cafus,  ^ 
Hteron.Cravett.  conf  rgo  n  2  Mattb.hUn,d  ceff.bon.  quaft.j  n  13  f^,^ 
Ibeod.  B^inkj  di^Uc  n  ^t, 
•  i      Accedit,  qtj6dappcllationc,in  proceflu  inquifirorio  non  ad- 

Biifra,qaamvis  bi$,tcr  quatcrvc  dcfcnfio  conccdatar  rcc&adia  ad  )^ 
confiliumfapicntumitcrumatquc  itcrumtransmtttantur,  cjru^  ^^^^ 
fanihilominus  rcmancat  fub  codem  judicc  gravantc,  proindeque  pj 
p,raefumrive  porro  gravaturo,  &  fufpedo,  ^ 

tA^^dr.  G4L  Itb.  1  obf  1 2r  n  y&ibid  Citatajura  &  Dd'  &  ObjC 
iSt^  n  2firttxtinL  e9s  C.d.  appell,  Bcn.  Carp-^v.  inprocejpjm  ^ 

tiu  ' 
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$ft.  \$.  4rt.  6.  n.  4).  &  in  junffr.  f^nnf.  p/tulo  po^  citAt  Uc, 
(Vjarrn  rationem  iii  hifcc  terminurcA^  contidtrat 
Jsh.  Brunnemdnnus  AiiteceJJorin%yi:4demi4  br^inctjMten^tn  r^^t^  • 
'cff.  int^vfit,  C4p.  i9.n  19  pag.  s ^o. 
Cumis  fic  cupidus  fciitcnriae fuae tucnda;» 
GUm4n.  tom.  4  fymphor.fuppUc.p4rt  /  voli  n  ^3  gL  tn  L  drhitris  C.d. 
iahitr.  Ajb.  d  Mdlet  trdii  d  tejlilf.  cdp.  4  n  29.30' 

Etttt  praeiumtio»  quodvelitfaftum  fuumcomprobarc  &  dc- 
fcodcrC) 

heltn.  tnc.  cnmdMobis  2i extr,  d  teflib.  drdttejtat.n  j  verfquidprd- 
fiimtioeji  Mitth.  Berlub.  pdtt  2  decif  2\z  n  40 
InJcci^>  qubdiudcxincaufaAppcliationis  rcpcllatur,quoniam 
prsfumiturdiccrc  procapartc,  proqoa  priiis judicavit, 

Vrofp,  Fdrindc.  d  tefithqutft.  60  n  if.9 S'94-'9i'  \9S*Vi»  Berhch.  d\S 
hc.  n  41' 

Et  non  cft  verifimllc,  ipfum  Judiccm  Cbi  futnrum cffc  contra- 
rium  rationc  fcntentta?,  prius  ab co  latae, 

LeosC.de  dppell  VAcun  de  probdt.lib.  2  c  4S^4** 

Cmn  quibus omnibus  rc<ft^  convenit  ipfip 

Dn  Curpyov.  tnjnrtfpf.  for.pdrt.  i  Confi.  20  def  26  n  4. 
Ibidcmaddcndo:  Caialio  modohaudcommodius  fubTCftlripo- 
teft,qaam  omnimoda  jurijdi<^ioni$  infcriorisfufpcnfione* 

Qiiam  fufpicioncmnon  panimaugct,  quidqoidani  malcfici- 
orum judiccs  anhclcnt  ad  condcmnarioncm,  fc In  hominumcon- 
fped  j  vilcfccrt  patantcs,  quando  aliqucm  abfolvunt, 

Boer,deci[.  i  64  »  IS-  in  medto 
prsfcrtim  qwaudo proccdunt pcr inquifitlonem, 

Tetr.de  yinch  confi4  n  7  Card.Tufch.  Itt  J  verb.  judexconcl  412  n^2 

Etfifcmclinjyftc  egerunt  ,  praefttmuntuifaaum  fuum  vcilc 
tucri,  quacanqocvlapotcxint, 

Irtnoc.  tnc  2  d,  dibttr.  &  in  c.  diverfts  d  cleric.  conjng.  Menccb.  dprdf 
lib.  2  prdfum,  ts  ^  tp. 

Pr«fcrtim  ,  ubi  proptcr  torturap  cxccffuTn  in  judice  omnino 
pnnicndHro,  vcl  carccrcm  injuftum,vcl  nullitcr,  vcl  incpic 
legalitcr,  quodfatiscft  frcquens ,  tcftium  cxaminationimfa- 
ftam,  icusproTocarchabcrctncccflc^  &infiiiiiiibuj>  quando 

E  3  ibcxia- 
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thcnacacontra  venennm judici,  optiieft.  ^9^^.^ ^^^^^^^^^ 
dcx,  prouuamcnommnodcbebat.inprimoliminc  proccHus  on 
fansintcllcxcrit,  poftca  autem  in  progrcffucaufa.  cum,  viUUt 
valdc  ftupidusac  ilUgalisJatercnonpoffunt.  Quando  iraquc 
exiiidcconWenti^Bmorfumfcntircincipit  ,  nulli  parcit.  ru.  la. 
boripr«f.mftur  ,  q  -6fnaritia,  &  contra  ofticiiimcommillos 
ctrorcsobtcgcrcqi.cat.  Namqucconfcicntu  mala,  caulari  q-oam 
fovctmalam,  quocimquc  modo  firmarc  tcntat,  &  luillaMior  ra- 
tioncs,  inft.tucoiuoprovchendo  accommoda.s  cfrin^  l  >  ^g*^* 
Hmn  in  Cowment.  ad  Sancl.  Mdtth.  CAp.  17^  t^rt,  inu 
A  Quidamproptcreafibiignominiafforearbitrantut  aegrc fc- 
runr,  li  inquifitus  abfolvatur,  nc  fcilicct  vidcancur  fuiflc  njnnum 
prsecipiics  ad  inquircndum,  &  in  carccicm  intrudcndum  vcl  ca- 
am  ad  torqucndum, 

"Trofper.Fmnxc.  infrAx.crim.nk.ltit  /  ^Udfi.  u  n  \9  B^e  .iifciJ  1&4 
n  is-inmed.  ^    ^        ^  _ 

Idquc cx  hac  caufa  magis  in  hoc  procefla  inqmfitionis,  qnam  m 
judicioaccufatorio.  Sub  illo  namquc  f  »um  ,  fub  hoc  autcm  po- 
tiiis  accu^atoris  fuccumbcntis  dcdccusvcrfari  arbirrantur:Proin. 
dequeaffc(f^ibu$&animipaflionibuj  magisobnoxii  praefumun- 
tur,  quaiidocxofficio,  fivc  pcr  modum  inquifliionis  procedDnf, 
quaminjndicioaccufatorio-  Prasfcrtim,  cumin  illojudexin- 
quircns  accufatoris  partcs  q'iodammodo fuftincat, 

BM  in  l  unic.  C.  nequis  tnfuacaufa  judtc*  Menocbjib.  2  fr^fSj 
Haum.  Vifl.ltb.  4-  obj  2041^  nS&is- 

Ec  m  locum  accufatoris  fucccdar, 

Bar.  d  Vut  tn  tr.  d  fjndicat  in  verb  imjuifitio  mfdkit  fag.  4S0  tt:2 
&verbfujficio  vnfanfjndicatores  n  s  p.  SSp. 
Ejasquc  viccfungaiur, 
DnCarpz.ov  inprocejfjin  tir  7  art  i  ns7» 

Exindeomnia,  quaecontta accufationemopponi polTunt,  op- 
ncntur  ctiam  mult6  magis  contra  inquiiitioncm, 
Ttber  Decian  Vol  3  f^fp  ^n^&  plures  tbi citati  ^  ^ 
!f      Undc  ratio  maxima  cft,  inquificum  appellationis  benciicioc6 
minuf  poflc  vcl  debcre  privari. 

(Juosdamfibi  cffidus,  omncsfcrmc  fcYcritatis  ncrvosdilTol- 

veni» 
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v«nj,  juftit?sBint«nipeftirmZelus.  &  virtut;sarclornimium  ve- 
zat<    Qu'<Jani  propterearede  honnicid»  ccnfendi, 

Tm  dtVuttt  d«iyndfer!>irudelitas  w(  tffiaMis  H  S  pngfihi  Si^ 
am  non  animo  med<ndi  &  terrentli  hominem  quasrunt  jugnlare, 
fedgloriaiflbiducunr,  quando  funt  fcopuii  reotum:  ptoutquis- 
que  fuii  ilTe^ibus «It  obnoxius ,  Nam  cupidita»  bcluas  limilii  elt, 
fciracundia  dcprav.Jt,g«bernatOTes,etiamfi  fint  alioquin  vui  bo 
Bi.y^M/fj.^Wif.Nonnullidcrderant&opctamdamtolletereum 
imtdio,  ptopterpericu!um,utputant,ultiom5&.infIdiarum.  Et 
h«comniapetagunilicentiiii,  quAcorum  aaione» a  luperiorum 
ocul.i  faotremociore».    Hxc  enim  plurimorum  hominom  na- 
tutaeft,  ut  pejuj  agatur,  vcl  iicentiii,  vclfaltemncgligcntiu5, 
quod  a  fupcriorum  afpeC^ueft  rcmotum.    Contra,  judices  fol- 
licitiusproccaunt.  quando  fufpicantur.  feinprafcntia,  velob- 
feivationc  Principi*  procedete  &  decernere, 
^rm  >  /ti  I  VQlit  caf\6d  Mdgtfir  f4g  mtbt  37 4- 
Onoo.o.nninofit,  (i  roverint,  inquifitii  gravatis  mrcgrum 
effeadPrincipcm,  &  ,j-j,co,.filiumiulicum  ptovocare.p.oin- 
deaueaccuTitioren^  inf,,c<a:oncm,  rtformationem  &  coneA.o- 
nem  metuerint     Nimii  aut.m  durum  fotet  ,  ncdum  imquum, 
fob,..d.cefufpe<ftoHngire.  vel  fua;n  caufamtt.<aare.  Cumdi- 
vina&M3ttuali.  ratiodia.tet ,  nonefleca-.famajudiCefufptao 
dit  uendamvpldifti.'ie:  dam,  v  /  «r^jjy-.w^ 

Lf^iO,d  vJ»rn>,t  Du&DdExceftMenocbd4rl„tnud,cc.r 
k.t,r.c7  Efoba^truifd  ,4„»c,ry  adm,n.cap  t.n,-a-  ,S  ^»g'' 
,xcfr..f.u  jc4f^n6  S.bfMdd{tudf4tt,o(ta.X4n2f 
H.nccauf.rrm.nalei,  nulliutecx aa.s notoria  .  &  jud.ce 
W.tiore  gr.v;  f«fpicioneUborante,       Camera  Imper.al,  non 
„n  tt.  nrMr  .de,.ndem,  ur  de.mA  &  leg.t.mc  procedat, 

Z{ht.fn3dt.f^*fnion7,&(ericiC»tbm^olxulf7n.6c& 
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ftlutaritcr  ccnfUtuit  EleA.  Sax,  D.  Chtiftianas  SeCnftdniAnttc 
1 60^* In  ordlnatione  Appellatorii  Oicaderii  AiprcnaiDrisdenfifi 
fujus  ordinationisforitiaiia  verba 

'  Dn,  C^pTLOV.  trailatuiftto  criminAlt  part/^  quA(l  /^^71.  /2  inferuit^  '^y^^ 
QJBannpdnltct)^  aUx  Fifcalifctc  ©^cfccn  tJCtfaOcn/tap  man  tk  In 

fdbf?  crfanbt/anctncmanbcrnunt)crN5ct)ft5<n£)l>rf«nj>crfpr<cfe<riu&<r 
fcfctcfcn  mfi5<.    SicotihujUsconftirutioni5adje<S^a  IjrDitatio^  eD<t 
batn  <rftcr3nf!ani'  JC.  a!quitati$&  jiiftitlsecftpJcniffima.itaq^o-       '  '^^ 
qnc  cftdigni/Tima  continua  praxeosobfcrvanria^quamctiamap-        ^*  ^' 
ptobzt ipfeCarp^^v.lib.z,  tit.u.refp.Elecl.  izSn  n  &feqq. &tnprQ^  "'^'^ 
^ff.jur.tit.  2»artic.  2  n  81.  82:    Male  autem  diftinguitinter  pro- 
«irum  accufatorium  8c  inqoifitorinm,    Quod  conltat  paffim  in       *  '^" 
hoc mco  tradata  propier  rationem,  qu6d  idem  ordo  proccffuj  llt  * 
fcr  vandui  in  inquifitionc,  qui  m  accufatione.    Memini  extra  di^  ^ 
tionci  Saxonicai,  in  quorundam  laudatiffimorum  Principum  ■ 
judiciis  cflc  moriSi  fi  feitcntia,  velultimi  fupplicii,vel  tortur» 
abaliqua  facultate  Juridica  vei  CollegioScabinami,  eftconce- 


pta,  &rensinqaifitu£  conqueritur>  fe  inique  gravatoin  ,eamex 
capitenullitatis>  vel  iniquitatiii  impugn;indo,  ada  vel  aliud  '^'K 
collegtum,  nonfufpecftum,  etiamfipriusa  partcnoncximatur 
(qaodtamcnplerumquefolet  ficri)majori$  confcicntiae fccuri- 
tatiscaufi,  proconfilio  &  concipiendafcntcntia,  denu6trans* 
ly  muti.  Ubi  autem  iternm  ad  idem  collegium  ada  transmittun- 
tur,  nihilominnstamcn  illod,  nonattenti5novis  &  fortioribui 
dtfenfionibus,  a  priori  fententia  nonfaciii  rcccderc,  ipfc  totici 
fum  c3Cpertui.    Kotabile  refert  cxcmplum 

Henning.  ^ennem.  tn  tr,  de  transmtff.  acl-  cap,  6n  9  pag  $^&  r^qq 
hifcc  vcrbii:  Vidi  tamen  illud  in  aula  quapiam  I lluftrifl"  Princi- 
pis  ufurparum :  In  quo  viro  Nobili  cum  confiliario  uno  atque  al- 
tcrorcscrat:  Quiipfuminjuriarura  accufabant,  quidinlitcrit 
adPrincipcmfupplicibus,  caufaefu*  ncccsfirateflagitanre,  ali- 
qaid  pauI6  afpcriui,  quod  tamcn  vcruro  crat,  fcnon  animo  b  ju- 
riandi  faAum  fcripfifTct»  Rcus  in  caufa,cum  crat  conclufum  nc 
adScabinaiumillum,  qaifubjurcilliuiPrincipis&auIici  con- 
atqucidc^plcnuifufpicionumcrat  cvidcntiwn  adatransl 
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n  "  r,  fca  aliiqroviilocortiTijdeprccabatur/cdfruftrl, 

Sc  >  rioconfiliariis  fcnteniiacn  ti  n^»  dixciai:  Nobilijlcu- 

tcratieiun.  intcrponcbat,  &  in  Sccunda  hac  inftantip,(um  con- 
Clurumcrar,  itcrumad  .'  Sc.  bini^  vcl  Facultatcm,  ada 
aftiarxljrJrcttbatifrpc  Mittcbantur  cadcm 

a<3*i  todcm  lcci.rdavicc,  «^n:  prioi  icauuu- *  tur.  Jnttr- 

r  1  ri:tcratiofuprcma(tK£tcrU'Ut(i  mftantiahac 
t  aAa  tandcm  transmittcrcntur  ali6 pcr  omnia  fa- 
^  :  Scd  furdis  cancbi^tur  auribus  fabula.  Mif 
cm  Scabinatum  tcrrio:  Et  finaHtcr  Rcus 
mappcllandi  nondarciur  Ijccntia/nb  clypco 
(cdjuftifnmo  &  innoccnti :  H^^enus  Henf^etiun. 
)  aaorum  ad  CoHcgium  lCtorumnon  fufpcdum, 
in favorcm  SS.  juft it  a,  &  paitiun»  bonamcaufanr.  fovcntium  ,vcl 
faltcmcauraefuaBbonitatifavciitiumintroduaa,  utnimirum  his 
Tia  ratrar  pervcnirceA  mciiiisadfcntcntiam  juftam,  quae  non  fic 
a  vel  fufpicio  um  in  alfcrutram  partcm  prorcrdcn- 

.ui  isobnoxia,  h(enfiem.dia.     C4f.  tc  ab  mt  dctortaclUn 
<  virifuccumbentisodirm:  ^odcft  iniquiflimum.  Nulla 
namu  junsr.cio:  -    bcnignitas  patitur,  ut,quar  falu- 

britcr  in  favorcn.        .  huminum  lunt  introduda.in  co- 

rumodiumrcrorqucantur,  l.nuUjnmf^Uo  2S  f  d  legUus  l.  qu9d 
cod  ttt.c.  qucd  9l^rAttMm  6i.  de  ug  jur.  tni.  flura& 
rer'J  decad  mea^  q^4  7 -    Hoctamcn  rcmcdium 
i  roadhucfupcrfuilTc,  arbitror,  cujus  mcminit 

'id  nReu..uu..  ^.^^.5 ^ nimirum  rccurfu>  adCamcram 

In  pcrialcm,  pro  o  inhibitoriaU,nc  fcntcntiamFacultas 

•    -4;  ^  ciScabinatusincauraconcipiant,  quoduiur- 

patumcu..;u    .  PctroHagcn,  iu  Aula  Guclrtc.  quond^^^ 
mivo,  inLaudatlfllmaCamarJmpcriali,  Sptra.advcr(us Facub 
U tcm  iu^Wicam  Acadcmi.  Juli^ ,  nc  fupcr  iftis  aa:s  fcntcnt.am 
condUnt>-  -^-^minhibitorialc impctranti. A^ 
nuU?antcq.  imainftantfa  fcntcntia  crat  lata.    Itaq,  tr. 

caur  nona'ppclia.ilirco  fuccumbcnti,  &  H^ccmcun^^^ 
fuppncationim,  vcl  lcutcrationcm  intcrpcnenti  ™ 
fioncmq^  aaorum  ad  confilium  fapicntum  non  fufpcau^^ 


rly  European  Books,  Copyrighl  ©  201  2  ProQuesl  LLC. 

'    ;d  by  courlesy  of  the  Biblioteca  Nazior^ale  Centrale  di  Fir 


4^ 

leg^mu  cimultA  magtscftcoiiccdcnda,  fuxtntecejf.  .deput.^  i, 
an^t  1600.  ^  (S^  foBalja  tnx  Q)ntcr(t>anen  &c.  t$  &  mper.receff  no^ 
yUfimmnd.  anno  jSj^^.  totbtnubitftm^ufaH  f07. 

Coacra  cujus  dcncgationcm,  mandata  fincclaufula,  dc  non 
impediendouti  jiirc  Conditutionunn  Impcrii»  in  Camcra  Impe* 
riali  poflTc  impctrari, 

vtd,  B^dmg.fAtid,  Cdm  annoi6yo  recenter  edit4s  UK  '  tltioy  it. 

Cutn  mandari  nneclaufuia  posiTt,  quod  Conftitutionibus  Im* 
pcrii,  &ipra  legejamdumprKCcptumcft, 

Ordtn,  Cam.  fait.  2  tlt.  23  vj.  $^mx<  bantl  fattjt  &c.  Gylm,  rcr, 
judic  Cam  t  decif.  5/  »  4-^ding  ,  dicl  loc  uhi  prajudicia, 

Si  autempetitacransmi/Iioneadiorum  ad  lCtoram  Collcgium 
nonactenta,  rcntentiailnctaliconfiiiodciata».  eft  nuila^ 

Meifch.  tom.  s  dtiif.  Cam.  20  n  SU32. 

£c  dat  juftum  gravamcn  appcilandi, 

Aut.decifCam  juxta.t^lh.C.in  verb.fcntent1afag.3iJi  ^ii^t 
deput.  abfd).  loc.alleg  Renem.diit.tr.  cap.  11.  n27. 
*  Quid  fi  fupcriorcs  (atis  novcrint,  hunc  ycJ  illum  judtccm  Jn- 
feriorcm,  &cumfortaircIaudaverint:  €r  tfldn  ctrlK^er  r<Mlcfc<r 
^<riJ/<inguf<r<^fli1^a  fromm<r9}?ann.  Attamcnnumeftimpos* 
libilc,aliqucminvidiam,  odium,  volaliudoccultumanimi  vi- 
tiumcontraxiflcrcccntcr,velclam,ui<iueafibccafioncm,praercr- 
timinfccrcco,  rcmoris  arbicris,  explcnJi  affea  ium  iibidincm 
fovHTcdiu,  &adliac,  quicquidctiam  fim jlcr, alca  m?!nte habc- 
rcrcpoftum,  vcl  njBVosAiosvuliu,,  &  tic^a  vita?  probirarc  ob- 
tcgcre  poffc?  Iiianimishominum  mnlt*  f  nt  iatcbrae  &  muhi 
rcceirns,  dc  pro  Milon.  Sicuti  in  bci  lo.  itahodie  in  foro  opor- 
ter  cffc  fu^picaccm.  Publica  autcmuiilitasin  co vcrfatur,  utja* 
dicumfraudc:  &  fjKTtatcsdetcgantur, 

^''%sfd  calumniator  l  i  6  Wth  C.  d,  petnjud.^uimal.judicl 
Etpofiio,  fupcriorcjdchocvel  ilioinfcriore  rcdc  fenti-e,&noa 
abcrrare,t)a^  <r<nK^rIrd)<r  r<Mid^er  ^rrU  <m  3tif<r<()rfi(:»cr  frem<?r 
SK  ^Mi  fctv  protthoc  cncomio  d-gni  rrpcriuntur  plurimi,  u.\h 
praefumuiuur  omnesadjudiiiartginda,  non  ambitionc  Tclprc- 
tio>  feaprobataBvitjKtcftimornoacccdentcs,  quAd  divini  npmi- 
niij  ^oacontcmnci^do  ^us^urandumj  mcmoici,  faluti  pro.  riae 
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puIlafncommo(}tTni  anteponaiu,  /.  iftfr.  &  rerf  &  lich  fimiZ 
ncmC.ddUg.juLntetuU,  ^  i 

Attamenhoc  nonfuiT.cit,  ncc  cquitur,  cltvirbonus,  crgo 
Ctiambonusjudcx,  fcd  j  iurainiiidicc  procelTiium  crintinplinm 
dcfidcrantnr.  Qu^d  hicvcHllccfl  vir  bonu4,  pcrfonam  hon  i- 
nisconccrnit.ut  ifta  cxcufctnr  a  doli  &  fi  ardis  iurplcione,<)  quid 
minu$rc<ftidiaumaatfaaumrcpcriaturj  &utid  potiushuma- 
nafragiiitati  imputetar,  quam  malo  confiiio,  vclpcrvcrfo  ac 
dolofo animo.  Scd  cx  ca  prasfumtionc  &  probationc,  qnae  circa 
pcrfonamvcrfatur,  non  juftificantur,  ncquc  juftiprasfumtintur 
i(ftu5  hominum:  Qnia  bonum  e(rc,&  juftc  j  jdicarc,funt  divcrfa, 
&  adbcne  judicandum  non  rcquiiitur  fimplcx  vci  fola  bonitas 
hominis,  fcdSc  notitiarci,  fupcr  quaquiscognofcit, 

Mcdejl.  Vtfi  part.  i.  qu^cft,  7S-  n.^  &ti^ 
Vitaeintcgritasnonfacit,  ncc alicuicrcdatur in pr«jadicium al- 
Itrius.ctiamfircus  malcaudirec,  ,  j 

Mafcard,  d.  frohM.  V^L  i.  CcnJr//:  S^-  ^^ore  mn  froUntfCard. 

Tufcb.  lit.  J.ioncL  \i7.  . 
Etquamvislcxmuitumconfidat  dcfuominiftro, 

Cap.  hcn^.  mcmortd  i .  d.  EUa.  cap.  m  fr^env^  ^  ^ 
Tenmn.Hodulpb.c4Ut.  271'  n  s  cfut.  i6  &  cdut.i^n  13. 
Hoc  tamencorrcdnmcfthodic         ^    .       j  ,  , 

ftr  cap.  quoniAm  conna  d,  frobat.  Laur.  Tennm  Kodulfb.  caut.  2f$. 

lib  &9 

UbUimitandoirtam  legii  confidentiam,  pergit  &  diclt.  feci, 
effe,  fi  vereat  in  alterius  pr.judicium  videPm.  Irtd,  Mwd.  </e 
pccef  M.  2  cAf.  ,i.  n.  6.  Et  hoc  metitA,  qu.a  non  rar6  multi 
iadice.  fiducii  fibi  tribuend,  fidei  faepe  audaaer  ment.untur. 
Expertu.  loquor.  Unde  optimu.  ille  Pr.ncep..  l^;''"'^"^ 
&p^i«  memorix,  quando  eidem  qui.qua  ad  ahquod  cftc.um. 
pr«(ertira  ex  probitate  &  dexteritate  commendabatnr  >  r.fpon- 
r  fru"ff:^.ncra«4,ni.M«fro.mf<,n?a^ 

«.  certi  in  conft.tuendi.  judicibu.  Cr.m.nahbu. ^"'^"^7"« 
necefTaria:Illi.nimdehentc(renontant6mv.rml,^^^^^^ 

gr.q,opinioni,.fed  etiafani,&  P"'^?''^"" ^"^/''''•'"^^ZX 
f ffeauum  fuorut«Domini.prudcnte..8c  omn.no  tebu,  for^.fib, 

excrcitati 
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HdUnd,  A  VkUi  YoL  s  m/^  i  z  n  99  Gtli^uf.  in  4tii  crim.  up  yfmi. 
d.  auujat,  n  22. 

Nc in procciTu quicquam  vclimpcrire & impro vlde,  vcl ma- 
I«giie&  crudclitcr  agatur.  Tam  neccfriria cfljudiciadionum 
forcnfium  &  rctum  agcndarum  praxis,  ui  qui  non  cft  pradicus» 
adGabcraandiimlitplani  inhabilii, 

Dn.  Benedi^.  Carp^y, tr.  Cttm, part.  B  quajl  ii6n  jouhial 
VideomninoVatd,  Matt,J\ehner.9hfpfACl.  Itt.J^verb,  luftiticK  . . 
&prjtfertim  artic  40  cap 

Undeadvocatum,  virumbonum,  fcmper  meliorem  futuruTi 
judiccm,  quibonus&probusfucritPatronus,  quamaliumq  - 
piam,  qui  in  foro  non  fit  vcrfitus^  rcde  corttendit  Dectanus  m 
crtandoloco.  Nam,  ciini  Judcx  debeat  cfTe  cantus,  ncq^  pcr- 
mittcrcfe  decipi,  Advocatos,  quiafori  cxperientia  fam  didicit 
omncs  modos  decipiendi,  quibus  imperituj  fait  in  foro,  facil^ 
judcxfaans  fcietcvitarecavillationcs,  &  aliasdccipulas,q'nbiu. 
Advocati  mali  uti  folcnt,  &  omnci  infidiat  pariter  facilius  cffu- 
gfet,  qu«ab  A  Jvocaris  parari  rolcntjadicibus, 

Sunt  verba  TtUr^  Decian.  in  apolog  jHrtfpr.  advetMs     ^  " 
cap.  ip.  n.s^. 

90  Qjalesautcmhodlcraep^uspraeficfanturjudiciiscriminilibus,^ 
cltprochdolor  magis  notorium,  qui  n  ur  ullacaarration:  opus, 
fit,  &  ipfcD/;.  Catpz,ov.  fatis  cnnqueritur 

in  tr.Crim.  part.  i  qui/t  J03  n  2  &feqq  &  qudd.  i\6  n  5 
&  njs  &feq^.&  n  J  &  feqj  Et  mrefp.  Eieii/Uk  2  tt 

4.  &  feqq. 

nimirnm  plcbei.  &mechanic?,  Scrib«,  Praef^Aipar      '  -^I 
tyrones,  tcrraefilii,  ^fcffcr  Sicfc/  novi  ho  nines,  r, 
ncqucprudentes,  &c.  Intcrdum  tales,  qui,  ne  nihii  fapianr, 
unum  ahquemexvuIgaribusPragm^ticis  inconfilJum  - 
in  quibus,  utqaisque  cft  indoaifimus,  itacaaudac 
ncqaisfimuj,  hujus  vident  oculis,  huju  rauribas,quoi 
liicconiiiiavit,  illidcccrnunt.  jus&vi.i.    ^    ^tis  ignorantes, 

iLrncJi,  Cothm.  vol  /  refp.  \s  n49  &(tqq, 
glorlam  interdum  etiamquandamaucupantes,  qnidnnllarao. 
w*Iiorumprudentumautoruatccontra  eoruiw  opinioncmjudl^ 
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iuri$&  jwftttiaf  medullam  guHayC- 
uc  rcfpondcrunt  ,  &  «tatcm 

in  funt  tam  contuitvacis 
|uantumvis  viro  cla- 
iulum  raoYc^t,  &  Ucilc  contra  cum  indi- 


Decidn.  inApohgiijHfifpr.  ddverfti  cAp.  is  ns- 

Hinciiitcr  Advocatos  &  Procur^iuie^  l^jdet  ejusmodi  Judcx, 
:scf 'T'»  r  o  Cnrv  f> ^  n,  tanquam  ?rnus intcr  fimias,  &nuncin 
; b  Advor  tur  fcatcntiam, 

mOi-i  ^i^a.  Ub.i  verb.  lufiitten  cjScfoi 
hi  236' 2 S7. 

r  -  ponto,  vcritati  tfll- confentancum,  quod  di- 

•  V  *  V'  (•  s^-^rx<[^  gufcctrltiieficinnc  2)Mtv 
ifficcrc  ad  pt^ohibitioncm  ap- 
latiofiu  ,  in  proccUa  u  q  .ili:orio  ,  coram  ii$  pcndcntc? 
•  ,  quAdnec^ 


9« 


noniniquit. 


a-  pcllat-on^  cx 


.dicanti^ 


\)\w  iinpcriiia 
u  uihil  unqnam 
liitciiijjconqucri'' 


xm  rcrum  Crimi- 
<mp'OCcdciMi  nivertentcs,  limitescj- 
rd  cntcs,  acdenunciationi  cujiudam 
cs  im6  cam  cxtorqucute^ ,  tam  foe*- 
«5  in  fqiialidi^flmoi  carce- 
.        .  j  rorqucntur&dctincntur, 
fi|t^ri,  qaanunq:Kimteccrant,in^6mortcm  fibicon- 
'ccia,quaiiJ  foJtoicoi  carccium  ultcrliij  pcrUrrcJHinc  lot  quc- 

F  5  ici* 


rnalcux 
ubi  ta 
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tt\x  dc  viriU  Iitiufn  crimlnaHum  abufifcmi  quof  non  mfi  Tgno- 
rantia  proceffus  rcrum  crimirralium  caufatur  >  qui  fi  un.c{aann 
incivilibus,  certi  multi  magis  incaulii  Criminaiibus,  ftri<5^i 
&adungucm  obfcrvanclus,  acin  minimoctiam  pundofccun- 
cli!im  leges  ac  jura  pracfcripta  formandus  eft  :  Ob  ingens  pericu«> 
lum  litium  criminalium,&  c.  Huc  us^uCffoR  alios  ibidcm  cita- 
toj,  Cir/'^^;W«/,quemetiam,  &  nonriullorumhocliernorumju* 
dicumpiocedcndi  tcmpcftatem  vide 
pdTt,  2.  decif.  18-^. 

Ignorantia  judicis  eft  calamita*  i(inocenti5s 
jiugufl,  d,  civit'  Dei  ItO.ip  cap.  6» 
p  i      Quod  pcriculum  fanc  non  ccflat in  proceflTu  inquJfftorio,  nc- 
queineo  judicescjusmodiimperitiam&ignorantiam  ruam»cuani 
habent  in  accufacorio,  dcponunt»  &  alias  qualiiaces  iriduunc 
Ycl  afTumunt. 

/yj  Siquis  aurcmejasmodiopinionem,appeI!ationis  nimirnm,  m 
judicioinquifitorio  prohibitas,  in  accufarorio  autem  perniiflT*, 
nihilominus  mordicus.vclittuerf,  ipfe  in  cStStUf  in  illo  yidctifr 
aut  prajfupponerc  judiccm  juftiflimum,  prudchtisfimum,dodis- 
fimum,  undiquaquc  circumfpedum,  &  nu!li  erroriobnoxium, 
cxinde  ade6  perfcde  juftitiamadminiftrantem,utremedium  ap- 
pellationis  fitprorfus  inane  5cfupervacancum:Autintendit,fen- 
tentiam  in  proccfiu  inqufitorio  latam,  five aequa,five iniqua  liia 
fir,  condemnatOi  paticnter  moriendo,  efreferendam:  tcrtium 
cnim  non  datur.  Vcriim  cnimrer6,  tantumabtft,  m  prinsfit 
Tcrnm,  ut  etiam  ipfe  D».  Ca  p^ov, de  eo  non fatis  conqueri  r^sfit, 

tnpduii  dntecttms  hcistra^.  Oim.fart.  5  quaflAOSs  n  2  &f'qq  & 
qudft.  116  n  s& feqq. &ni3& fcqq. &niS  &feqq, Et in  rejp^nj  Eif^ 
M.  2  refponf.  64  n  4  &feqq.Etp4rt.zdecif  it4. 

Pofterius  eft  plani  impium,  &  abominabile.  Ratiopcm  ira- 
que,  curinjudicioaccufatorio  appellaiiofitlicita,  ininqviiko- 
rio  autcm  prohibita,  video  prorftjs  nuUam,  im6  nc  miuiniam 
quidemrationis  fpeciem. 

Quaprotper  de  crroribuf  Dif.  C^r^jLaviitcnacihns  &requacib9 
non  impcrtinentcrdicitur,cuju5fuj.ra»  cJ^^o.mertiinij&qiind 
tradit /«jf.L;;/.  Vidimus,  i«^«/r,&  rifimus  ftultos,quo«  cufiosauc 
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fhigiftcr  allegabat  ftramtncrel  cxigui  fili  nodo:  atqac  illi  Aa* 
bancquad  fcr  t  o,  aut  vcra  compcdc  dcYindi« 

in  i.  /.  0i.  (anflAHtU  (4p,  f, 
QuoscHam  eUgancer  perAringit 

Seni(.  ir  :  hedt.mn  pro(uldl;  init,f* 

Hicun  cu  i .  w  noiipoifar^inonmoncre,raepunmiinquiiirof  p4 
txaminitione  teAium  infcrioribuf  judicibus  t^d^»  gravari 
qui^m  maxiT.^.  Qnippc,qu6d  horura  paucisfiwi  ad  cam,  inqua 
tamcncardocotius  iiegociit  vjs  fic  robur  totiuscaufxcriminaiii 
coniiftitt  rcperianturidonci.  Quapropter  c6 minUs  inquiiito 
dr^-'  ncUatio,  fedcl  rcccptS»  in  altcralnftantia,  a 

f  accurat^,  prudcntcr  &legaliccr  cxamcn 

itftiisnicxpediri. 

y  ScxfanKacioncmprohibitapappellationisinproccffuinquifi-  ^5 
fi^rJoonod  jttinct ,  qnae  a  Domino  C^r/^  rip  non  quidem  cx- 
preflTc  mc  «ipponittir,  tamcn  haud  di/ficulterex  fcriptis  \ 

in4l  fdft  3.ijUAjl.  i'6n20  &ft4jq. 
fo  detur,  Quaeeft,  qu6da«$ta  criminalla,  pro  con- 

^i  ciniis,  tani  in  pupdotorturae,quamnltimi  fuppli- 

ci  :ai)ct4a&  CoUegia  JCtorum,  in  fpccicin  Elcdorata 

Sax(>tiije,  ad  Scabinatum  Lipfienlcm tranfmictancur.  Tiim, 
^oidnoiWolummodo  nvtfgm  ponderis,  redetiam  periciili  plae- 
«•finu  rcf  fit,  in  criminahbui  rc^pondcre,  pocnim^uc  mortia 

.  C4fPr.p4ft.  /  de(if.  f     f  &Iii.Jftfp  EUa  ts  n  i  &feqq, 
cxindfu  sJCtoi,  liciiexccll<'  i  (in.us  ^4 

fnciir,  inc    '  foluf  confulc. .  ^nniimi 

pracciic  dcfinirc,n  rl«bcat>ncc  vcJit:  adexcmrlum 

^ngel.conf  190  ni  Ps.uL  Cafrettsconf  203  n  3  infn  l  udov.  Bohgni 
f$nfi$npr.Efneft.Cotim  vvl  jjc-  ,  n  j  &  (eotj.quosCit4t%tned. 
Csfpi.  ditiAoc. 

Et  qnid  perlculofum  i.r  111  cauiii  t^paUAii>u*  confulcic.c*.  vo- 
tB««  fuum  exptimcre,. 

NicoL  B9ef.diiifi6s  mpfim  .  . 

UbitiicUt  &aliOf  ibidcmnominaco*JCtoM3t --jof, 

nti^lff^ 


noloisrc  fiipeTCa^pMlbtis  conftilcfc  t  Uquc  proCi?!'  Jt?b!0>fro-  ,j| 
ptci«a,qu6dlincrcscanf(^miae,&fiuti^m  di<atrm4  pc  -  ,  j.j 

fimi3e/  nec  non  indagationisaccuratisfimac^  Undc o  -«^i«/, 
magnusquondam  Gcrmani«JCtus,  conf.irim  j ii^  mi^  dc  fe  lci i- 
bit,  qu6d,  quanrum  honcfle  fieri  poruit,  rcrum  criminalium  co- 
gnitioncfupcrfcdcrlt:  Quiarcsiftanon  unius,  fcd  pluriam  ani ' 
morum  motus  ^  fuffragia  rcquitit, 
Cothm.  dt^'  Uc.n  2SS'  ^ 

Quirernmcircumftantias,  &perfonarum  faAorum^ue  qtto., 
rumlibct  /i nguUs  qualitates  probe  &  cxadi  confidcrant, 

Conjitt.  Crm,  Cfiicl,  s  ^<t.  jyo.  Beued,  C^.rf^  dicl.  lot.  n-io  o^  jl 
dl  eo  ibid.  citJti,  '] 
Accuracead  propofltum  hoc  vidcelcgantcr  d  fferentcm  ^ 

Dn.  Carf^ov,  in  prdffAfV^d' M  ^nte  defin,  Ecclef  foL  2  p.^<r.  i  '\ 

2  tit .  7  refponf  Elea,  8  5  «  #     / .  ^ 
Ubiadd  t,qu6dVerisfime  hbi  benc  dicatur  confulcrcqui  aliis in 
caufiscriminalibiis  non  coiifuHt^modo  ratione  officii  abftiaerc-  ^ 


queat. 

' '  Fa(5laitaqueactornmtraniminione,  &  JCtorumfentcntiafve 
rcrponfo  Tccepto,  remor-nnf  prorfns  carcrc  periculo,  putatur,  ut 
proptcrca  nemo  conqucri  dcbeat  dc  prohtbitionc  apprllationrs 
inproccffuihquifitionis.Attamcn virum  lcgalcm,  &pjoccsfiju 
criminalium  vel  faltcm  alrqualitcr  pcMtum  ,  puto  laterc  poflTc 
nemine,in  punAo-inquiistionij,  incarcerationis,  examnationis 
tcftiu&  rcoru  ante,8c  poft  torturam,  itcn-  adhibendae  &  modcraii 
da»  quaeftionh,  rcfponlionumconfignationis,ratificanda?confci- 
fionis,4k  in  famma  totius  proceffuscriminalij  dirc<fl»oni5,&Co!- 
Icgii  JCtorum  rc(^ae8cfinccraeinformationi$,usquc  ad  fcntcntiani 
ycl  torturae,  vcl  dcfinitivam,  f\  non  majorem,  ccrtc  non  mmorcni 
rcquiriprudentiam,curjim,&dcxteritatem;nr  *  'pfis  ,a  JC- 
torum  Coilcgio,  fecundum  ada  pr»fcripta  &i  ^ ifa,  conci- 

picndisfcntcntiis.  Imo  fa<5ta  cxadc  cogfiofcerc  diflficiiiuscft, 
^namcx  jurcrcfpondcrc  &  juraad  fadtum  appiicare, 

text.  exprefinl.  eum  quemtemere  79  ^  /  f.  d.  ^udit.  L  mora  ^2  f. 
rf.  HlurJ.  2  dptr.  &  fjfi.  tgmr, 
98     Nam  cogniio  faito,  pcritohominijmin  facili  atqucin  pro* 

cliyi 
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dlvieft.  Hocitaqne  Juriicoufultoiura,  illud  autein  Judlcum  9! 
munetis  fedulitateoiexpoftuljr,  /.  infuUm  fqntfft.  in  fig.  l  fitx 
fijg:i^.  ff  *«'  Ug  ^tuU.  Coihm.  Yol  2  re(p.  '/in  40».  Alioquin 
IC«isuoncftfuccen(enaum,  C  disefint:  Utnartifti,  iia  impe- 
trSfti.  EtutSsabinujilledicebat:  ©ibt  twaiH^autt  t<rciii'  |0 
5<b«n  nMV  t^  gutt  wifcr  ()cuiif  j  De  quo, 

f^4i  Vi^nt.mf^rtktittg.Ub.i  CMf.ii.n  12. 

A  fcduia  faaiindagjtione  aceurataq,  defignattone  tota  caufa, 
e  -  ,  deciUo  dependet,  Sicuri  medicni  de  morboinfirmi.ejui^i 
caufaincertus,  medicatKeniornm  appiicatione^iunquam  notter- 
rat,  moibnmitriunsfic  aggtavanipotius,  quamdepclleni,  & 
ipfam  *cri  mortem  caufatur  f*pi(rime  Sc  acceiertt  Ita eit  Judcx, 
finefaaiacci.rata(quodeftcumomnibHJ&  Itngulijejuii  qualtaa 

bui&circumftantiiO  ir  'orn»»»«>"e  ^ 
rcfli.  Veritajenirofa<aimatereftjuftiti«f, 

BMdin  l.  lU  fTUHi  Ua.  i  de  ji*t.  hm.Tbtming.yol  1  conf  46  n.  6. 

Inapricoitaquecft,  qu*mvarii»f»pietror.bu»,  iropentias& 
iniquitatii,  cnm  ingenti  reorwn  periculo,  pletumque  fupprei- 
fit&taii,  acfiomnianotarcnonelTetnecefTe,  non  inlertis,  vel 
etiaro  quibu»dam  de  pioprii  cerebri  opinione.  qu«  in  magnum 
canf*  vcreuni  pr*judicium  additis,  hodierni  caufarnm  crimi- 
TOliumjuficeifintobnoxii,  fu6que arbitrio  rel.nquentur,  nc- 
fcientei.quantum  momentihabeat  minijrafaai  rontatio, 

mV«i\eicl.ncnluro gravantur velmaxime.  Sicuu 
eniroexfailoiuioritur,  itaexfaaojuimoritur, 

ITb  rlon  .  2<4fi*tu,o  careinr  n  2  mf.  >,uomodi,Uenoch  c,nf  ,y 
Jctdi).c.tLi  l,tE.concU,  Joh.B.fnll.OJl.df^ram& 
\t'^mM,6  n  ,  SffCuUt.  ^  .  d  d,ffut.&  ^Hcgst.ad.oca.  _ 
^  rmldl£mu«tion.faainon  nunquamfequiturmotatiojuri. 

rmtpToiSma^^i^^^  mutator  f.petotfijoi^ 

tru^yerf.uhidefiuSdeexcuitutof  l.  nM^AUvUxmtttvO^ 

.ii,jL,.ffdtvefh.fign,(lea,Jl  6sffd.f'g-f«r- 
ftfiunicoinponaovarietorjartum, 
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f4py  f.n  de contrabend,empt,  loh.Bapt.Coft.  di^infpe^  t6n  2  &fef]^, 
Qijia  fccundum  divcrfitate  pun(^orum,rcciditurcliverfuconfit1u, 
Bdd.cotif.  zs  I,  fententiam  fofl»  med,  rerf  unde  egolib,  5  &  conf.  36^,, 
Certum  eft  circa  med.  lih.  j. 

£t  terminorum  mutatiomutatccnfuram  juris, 

Angeiconf.  spi  fub  aliisinprin, 
fcrmctiq;  modicu  tora  maffa  in(\cit,h4ch.Mpfdecad./o.refp  pp  n^ 

Qii«oainia  citraafFc^uum  fluftuationem  mclius  confidcrari 
poflTunt,  ficcorrigiaccaratius ,  ubicommunc  provocationis  be» 
ncficiumtft  libcrum,  &  ncmini  rcoram  adcmptum.  Exinde, 
utqaii  dicatur  fadumfcire  >  rcquiritur,  uthocfciat,  cumo- 
mnibusqualitatibus&<fircamftantiij,aliasdicitur  iliud  ignarare, 

Natt.coHf22S  n  s  Bald.dejur.prothom.niS  HiTaq.  de ILConnub, 
gl.  Sn/Ss  VaL,  Wm.  inparth,  litig,  Ub.  1  cap.  s  »17. 

Ita  nimirura  circumftanciae  quaevis,  ctiam  lcv  iuscul«,  incau- 
fiicriminalibus  prudcntifliaQorum  quantumvis  ICtoram  jodici- 
umexerccre  polTiint,  quibusfepoGcis,  vcHaltcm  pcrfunctorie 
&  obitcr pondcratis  non  potcft  non  judciccaufarum  criminalium 
intalcminciderc  crrorem,qui  poftcaconfcicntiam  gravitcr  fau- 
ciat :  Proat  juxra  coufcientiam  rcftam  inculcar  optime, 

Dn,  Carp^^ov.  lib.  2  tit.  7  refp.  87-  ^32. 

Jus cnim  firtitamcft,fafta  infinita,  qnorum  intcrprctatlo  ctlam 
prudenrifiimoi  fallir, 

di^.  lib,  2f,  dejur.  &facl.  ignor, 

Apparctidcoq;partcmeruditianis  &prudenti«,tam  in  judjcc, 
quam  in  Advocato  rcqnifitaf ,  noncfle  minimam,  fcd  exiraiam, 
faaum  intentioni  infcrvicns  &appUcandi$  jttribas  quadraas  ac-^ 
curatc  cruere  &  propontrc, 

Videobf.meascrim.prad.  tit.iobf  u.nii &(eqq. 

Unde  ab  antlqnir  Scaxpcrtii  Advocatis  alium  Advocatum  unum 
vcl  alterum  commcndantibus  &  laudc  cfFcrencibui ,  f«pe  andivi, 
quodhoc  hacdccaufafcccrint,  &  dixcrint:,  Quia  bonumfa(aunB 
proponerenovlt- 
«QQ^  Ecquindubitaverit,  i'ntegraetiamCoiIegia,in  tam  ardaisCau 
li!,mrcrdumpolTchalhr!nar??  Cuju^  rci  tamhorrcndum  quim 
no^abilccxcmplumrcfcit  MQiler,  in  femeftrjib.s  (ap.^o. 

<Juo- 
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Quorrodol,  '  taepe  CoIIcgioiu juridlcorijm  rc 

tn<a,  6caiif  ,  anvcro  fapc  fupcrficiaiiter  cu- 

uur  >  targctt^  icbcn&  i^bUiuco»  ipio  Dmino  C^tfz^oYio  dceo 
non  jprariim  co:  qucrcntd 

inpfafut,At.t,teli>  Eieci.  f  '  :  piJg  2  Aimt.& i9ltfi4fg'me:&Piukm 
xc'  HSittAtWntfie  ^'llnv.  Qtitn. 

P;   .    .  TttY.Giig,  i     ,  >  .47  Siiitdg. 

$.X9  WJiUtdtAib.i^pur  CorM.lib  i  d.cottrtH  ^pinjit.S.n.^^, 

Ut t;iceam,  qui«^  non  raio  vdit  &  faciat  aifcdatiis  jullir  ae  li.  lor 
gor,gloria  &  farr a,hec  non  judicibus  confultntibus  faiii  facicudi 
cupido.    Hucicpctautur,  quaeadrationem  Di^w<wiC<:r/^flriian- 
Cccedcntcm^  bacdc  ic  annotavi.    Vidcrienin)  poiruiit  cjticinpla 
non  nuHa 

gfu  \I\enncm,  in  tr.d.  tr^nsmiJl.a^. 

Quo  L.u.u  iiitcgri  Ct  l!cgii!Ctoj  ^iliquando  fuaefentent*»  ca-iC2 
pitaliscxpAftfa^to  pce    tr.ilVa,  &  rtfcirccntescam  k  M-igiftratu 
conlulfntc,  hac  in  i,no)>  fuiiTccxrccunoui  man- 

datam  & inde coihl  .  ^  .  *  uCbicxennum,clTegaviro5, 

ipfefum  cxpcitui.  lufupcr  praeflarin  caullstam  aiduis  plurcs 
habere  judicf  '  '  ^us  cnim  &  repetltii  cognition»bu5, 
multoriimcof  wiii ,  vcntilata  verit^a  clarior evadir, 

Tetf.Heig  4nteimtntsdpfeli4tiomsy  pdtt.  1  qudfi  ion$&  p. 
Intcgrum  cft  judicium,  quod  plurimorum  in  fententiis  conhrma- 
tur,  &  fac.liu5invenitur,  quod  a  plunbus  fcnioribuj  quxritur, 

t,  dequtlusdtftwci.  ^20  c.  prudenttdm^de efdelegdt,  iult.  C.  defidei 
Com.Te{[aur.  dectf,  246  n  4* 

Id  quod  proprio,  fuonimq-  Dnn.  collcgarum  cxcmplo  pro- 
batum  facit  ipfc  Dn.  Cxrf^j  dtite  dt^l.loc.  Accuratius  enim  &  prcx- 
fius  conCderando  fa^tom  cum  fuis  circumftaniiis.  fcntcntias ju- 
ridic«Facultatif  Lipficnlii  duai  conformct  in  ardua  homicidii 
caufa  rcformavcrunt,  Qpod itaq- hi^^cccontigit,  hocillisnc- 
quaquampoffcobrcpcrc,  quisaufit  diccre.? 

Practcrea  conftat,  in  judicio  accufatorio  tranimitti  aequi  a-no} 
<9aadconfilium  fapJcntom,  fivc  collc giunri  ICtorum,  atqucin 
proccflTu  inquifitoriojin  illo  autcm  appcl  I arioncm  admitti.  Cur 
itaquccainhacprohibitaccnfcnda,  rationcm  divcrfitatis  vidco 

^  G  i  nui- 


1 


aullaai.    Im6  major  «fl  ratio  adinittend»  appellationis pro- 
ceffainquifiiorio,  quam  inaccifatorio,  A^o^ii^lufran.  S4'&}m\ 
&p4sfim'    Scd,  cumnupcrdchicmatcriainrcrnoriullosmove- 
icturdifcurfu5,  q  lidam  f  rri  pcriti,  &  non  poftremaefortis.ncqj 
emditioni?,  inhaiicfcntcmiam  fermc  inclinabant.iftorum  CoU 
lcgiotumjuridicorum,  ad  quae  aaorum  criminalium  transmit-- 
tcjidi  ncccslitas  praecisceft  athiaa,  procul  dubio  non  parum  in- 
tcrcflTc,  ncappcllatio,  in^proceflTuinquifitionis,  hodic  nfitatis-^ 
fimo,  inYcniarlocum,  ncnimirun)  ipforum rcfponfa,  fivcfcn- 
tcntiaconccptac,  in  altcra  provocationis  inflantia  rcformcntur> 
&forte  vcl  pt^cipiranti^e,  ycI  iniquiratis,  vcl  altcrius  fufpici- 
or^iiarguantur.    Quod,  an  ita  fit,  anfecus,  cgd  in  mcdio  rc* 
linquo,  talcra  alTcrtioncm  non  facicns  meam. 
IQ4    PcrpcndendataHdeipcft  Scptima  Dn.  Carf^xii  ratio,  prohl- 
bitae appcUatiorMs jn  pfoccnTu  mqujfitionis,  mmirum  quod  in  co 
dcbcatproccdifummarie,  lcvatovclo,  finc  longofuffliminclir- 
tis,  absqiftrcpitu&  formajudicii,  iurisordinc,  &  regulis  or- 
dinariiprocclTusnon  obfctyatis  :  Im6,  prout  inftupcnda  ha?G 
vcrba  crumpcrc  non  dubitat, 

trXrm.fart  3  qUAjl  136  n  4S^ 
prolubitufcreacarbitrio  J.adicif.  Sed  ad  hoc  refpondeo :  Vcs- 
bah^cultima.  ficutifuntfraudum& iniquitatisdetcftanda  nu- 
trix,  velfaltcmcanimfufpicionisgravinima?,  5c  pr^Efcntis  pc- 
ricuii  plcai(lima,  ita  quoqucin  jurc  funt  abfurda  ;  In  illis  aut 
inrclligit  Dt^wiiwMi  C4r^>jrn«cafum,  ubi  dcHnqucns  in  flagranti 
dcli(5^ocftdcprchcnfui,  &  in  judicium  protradus,  nt  faclum, 
ctiamfivelit,  tamcnnegarcnonpoifit,  vclconfcfTuscft,  5i  plc- 
ncconvidus :  Et  tuncfruftra  diftinguit  inter  proccffum  inquifi- 
torium&  accufatorium.  TalibuscnimincalTbus  appcUatio  as** 
quecftptohibita,  &code,mmodo,  proccditur  in  hoc,  atquc  in 
illo,  proutfuprimcminiin  cxaminationc  tcrtiae& qnartaj  ra- 
2  0)  tion'!s.  Aut  intelligitproccftum  in  omnibut  dcliftiiin  gencrc, 
quaBquocunqucmodoinquifiiionifubjtciuntur :  Ettunc  prorfus 
errQuea  &perniciofa  cft  D«.  C<<r/)>ov<i  fententia  in  aquitatcm 
naturalcm,  &  tam  contra juracomtnunia,qnam  Saxc/nica,utro- 
JUOiq;^  Wd,  t|<idita  impingcns,prout  manifcftc  patet  cxdcdudionc 
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conrrariortim,  fapra  tcrtiae  tatiomi,  qaahlcrerbe  repeto:  Vhi 
frmatur,  qti6c!c4dcmforTna,  &  idcmordoproceirus  fit  obfcr-io(^ 
vandusin  iifqififitione,  qui  in  aiccufitione.  Idcm  etiam,^' qvi-' 
demcxipro  limpidiNfimo  fontctotius  conftitutionis  CtiminJif 
Carohn«adfo!cmQftenditur&:  praecipitar  ,  acapitc  usqtje  ad 
calcem,p  undo eautionis>  qua?  i  jodice ex ©fficio  proccdtnte  exi- 
gt  non  potclh  tantum oxcepro.  Jn  fpccie  hoc conftat  ex  artic. 
77.  S>a*7  m  y.Un  )>ctnlt.t?cn  ©acl)cn  ( ncqnaquam  hic diftinguitiir 
intcr  inquilitionem  &  accafationcm  )  tcm  vccfcfcn  fd^lcuntf^fid) 
nacb^.r^cn  »crf>cltffn;  unbf^cfuhrlttj  m*(  J^mctjcti  mxU.  Ubi 
itaquc  locorum  dida  fententia  Domint  C^r/>;^'?vii  irrcp^it,  eam, 
imprimiscumhaciniqna,  &  admodam  perniciofarationc,  tan- 
qaam  jwftitia?novercaOT,  juribas&  naturali  aequitati  rcpngnan- 
m,  ex  judiciispTorfusexplodcndame(re,  mecum  nemo  non 
nfcbit.  Ubi  ft cui  fit,  &  rationes  pro  lubitu  &  arbitrio  exco- 
itatae,  nonciira  abfurditatem,  ad  inftar  legis  colanrur  &  ob- 
fcrvanrur, 

Frtti.VTHikmvoli(onf49n6p&Conf.fon]39' 
"oilibet  vir  prudcni  &  dextcr  confidcret,  annon  ifthac  V12,  o  - 
mnibus  latruncu^atoribus&  hodiernac  tcmpcftatis  judicibus  alias 
etiam  ( conqoercntc  ipfo 

oxtotTaa.Crm.pAft  S  ^VAfl\os  n  2  6^  feqq.^  qu^fi  n6 
jq  &n \S  &  feon.  &  lu  rffpcrij  EUa.  iik  2  refp.  64  n4&'^^^ 
fe^{j.  (um  ibtdem  citMtts  Dd. 

▼cl  ^  :a,TeiImpcritij,-ia  .1  i)iLis,quampareft5pIcrumquc 

proc  >  profuiiafFcaibus,  pro lubitu  flclibidine,  inmifcros 

etiam  innocentiffimos  irruendi,fupcrdorfum  pauperam  inculpa- 
roromrigorofiifinr.eproccdtndialiosperdendi,  alios  maaandi^ 
aiioi  manco. rcddf ndi,&  in  fumma ondiquaquc  ferme  &  termi- 
nosjaftitta  ,  laaitatisquelcgumlimitcsviolandi  porrigatarjimi 
obrrudaturanfa,  apcriawirqut  fencftra  ampliifima ;  Utctian» 
cam  Maximo  Romae  PtapfcAo,  cojus  memini 
in  trdcl.meo  obf.  Crtm,  praa  tit     ol;f  in.9' 
fioondixcfint,  faltem  cogitaverint  :  ME  TNVITO  NEMO 
ERIT  INNOCENS  .  Et  ita  tandcm  juftitiaeofticina  rcddarur 
atWifccad»  &  exerccndap  ini^uitatii  fchola  ;  EtYcrum  mancat 
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loSIiorrendomilladdlvcrbmmt  jMdici &  \fedIco  impunc  Ifcef  oc-  ^^jj 
ddctc  :  Idque  co  m.!gis,  cum  jiiXta  opinioneni  Dn.  Cni/^^^ovii 
(quae  ta.n«n  in  quaeilionibus  nonnuliis  fccundi  tiadatu^  icic  <ld« 
tur)  inquifitis  copiaadlorum  inquidtionalium  .  &imcgrioro. 
cciruij  adfacicndas djfcnfioncy dcnegctur, 
rlaadarticuloi  inquiiitionalcs  in  cxamine  rei.  .  .  ,r, 

tcftc:*concra  rcos,  pTO  infoimacionc  Curias  rcccpt^,  incofom 
prjefcntia,  &  vcritutcdiccnJ^,  jutamcnro  prjelluo,  non  rcpc- 
taucur,  rciabadorom  transmictendotum  rotulaiionc  eornmq; 
fcntcntias  publicationc  arceantur,  5c  pr:eterca  plura  fub  prarcx- 
tufummarii,  &cxiraordmarii,  icvatique  vcliprocclTus,  in  i- 

» ->'pforum  pr;sjudicium  fiaot  &  dirigantnr.    Imo  s^ott^s  rediit,  ut  * 
'  nunctandpm,  ficutinova,  ita  raidc  iniqua,  juxca  &  pcrniciofa 
praxisfcrme  vclitobtrudi,  quandonimirutn  ad  coUegfum  lCto. 
ruin  transmittuntur  ada,  &  proarbitratu  judicis  t^ansmittentis  ^'''^'f 
nova  fufpicio»  fivc  nova  fufpicionis  ci^^inftantia  cmcrgu,qu6d  ' 
tunccainquifitoinfcio,  &nonaud'to,  adac^larcgiftrciur,  flve  ^'^' 
anncdatur,  vcl  ctiam  EpiftoHo  jiidicis  confuieiuis  irf«ratur;Cu-  ■'^^ 
jtu  mcntioncmfacitiruthor  Anonymuibcg?  >)>dMltTc»i  >  -  ]  -seU^ 

inqaiftrion un^  aci)(6  Proccp  m.  p  ^rt.  2  pag,  129  hijce  j  ^  ^ 

S)aftrn  c^wi  dni^crt^cr^acJ^f  /  cDcr  55m-^|?araD  |!ct?rcn:;ca4n crciHcn  ' 
t[;at^/tabiirct)cnrtv»c&crinquifitus  nic^^r gravirt,ctct  ufcrcxculpirt 
tJnbdfoiMcSfrjffcf^cfcfcavtTcr/  cDcrBfltntcvf  ivcrDcn  niccfefc/  tvirD 

tcrfci  c(intcUigunthunc  Autoicm,  inqniilto  fnpcrcjusmodi  no- 
Tocracrgcnti  non  audito)  no{)iivcnbi^  iinr  rcgift.iirt,  un&  ^cn  inl 
quifuionaacnan^ct^cngf/  obcr  ii^^cr  na*gclCi|cn()cif  in^icSraacunb 
miflive  BcfcScf  /  tcn  a3rfcI^fa|Tcrn  su  tvijTcn  HCrjjan.  Talc  quid 
intcrdummmagnum  ptajudicium  rcorum,  i  malcvolis  vel  im- 
pcritis  latruncolatoribus,vcl  corum  aduariis  ficri,notavi  in  mco 

tfA^Mtaobf.  Crim.  VracJ.tlt.  t  ob(  8. 
Scd  nunquam  ludivi,  ncduminullo  alio  puhlico  fcripto  lecf 
hocinbcncconftituti$judicii$(quod  etiamfaivi juftitia  ficrinc- 
quit;  a  quoquam  uoquam  eflc  approbatum ,  nifiaD«  Bened 
Carpz.ovio,  quiin  magnae  hujus  iniquitatis,  _&  tot  fraudtbn$  ob  *  d 

noxiamfcntcntiam,proutinejusreieftionepoftmodfividi  disce-  ^ 
4:rcvidctur,iatcrpoali$infertisfr4(afXn«»./>4/r.5.  ^uxj}  i\\nj^.  ^ 
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Jadict,  ncdam  in  criminalibus,  affirnianti  vcl attelUnii ,  non 
cudtrar,  nili  quatenuscx  a^^is  publicisconftar, 

C^bm.  Y4l.srefp.30H  i2t  crduiOid,  Cttdtt.  Mdfcdrd,  vol  i  {oncl. 
jjji  ^  &ftqq.^Uti.  Reriicb.de(iJ.2i2n9&Jt  ^fm- 
Undcconrcquciuia  cft  cx  jurc  indubirata  ,  omncs  fcntcntias  iii 
judicioinquilltoriojuxta  Dn.  Cdrir^^o  tt  praxin  novamlatas,  cffc 
ipfojurcnullas, 

Vtd.  in  termmis,  Eledcris  Sdxertd  quovddm  QoncelUrtum  ChiitAn 
..Hoi  i^,  &  eum  fccutum  Jodch.  Georg.  Tritz^efjfcm  ohm  ScdLmdius 
Sdxontct  Md':^  dei'nr  yi  ftsyiffejforem  in  novdil!iHs,& dbboc  revifd  o^duda 
tditicr^^r  \; y.idicurtiy  /i^ri^wj v>oa ^cm ctforfetlictjcn  (ycridbt/ 
4i)Uu  itor  oj  pdg.  mihi  / 2  &  cdf  33  f^g-  sS^fub  ruhricd,  dppel- 

'  tioy  ^eii  v'»in(l(t  rerf  formdltbui feqtteniibus  Mdtt.  llefemb. 

-^f.gi  nj&pluu     .  .,tdtos, 
Ordocnim  juris  noo  obrefvatus>&  proccflfuai^^cfcntcntiara  rcd- 
ditnQllam, 

Cdp.  ddpetitionem  22  extt.  d.  dccuf  ^fbdcb.  in  proceff.  iixil.ttt.  de 
it.  /ent,  n  2  0. 

'  m  ordinis  ncgledus  vcl  praspodcratio  oxnnem  vitlet  aclam> 
mquc  nuUira  rcddat, 

Cdp.(nmdtle3di2  d.  tefcrtpt.Cdp.  Venerdbllemi  7  &Cdp,  Vifdtiis 
JO  d.reftit.lpolidt. 

TanramlacruncuIatoribasininq^iCtorio  proceffa  graHandi tri*  1 1 1 
buitlic-ntiam  D«.  Cxr^^ov. ut rclutianteeft  didum,  prolubitu 
ic  arbitrio  proccdcrc  poliint^    Idquc  cum  tot  iic  tanris  erroribus 
perpeniis  alitcriicri  nequcaf,  procul  dubio.  roxta  cerebrinam 
»o' iratcm,  quam  quilibct  fibi  facile  fomniat.    Pofiro  aatem, 
j.i  ccmnoncflTcmalerolum,  &  pravis  affcdibus  «cquaquam 
dv:<;tum:Actamcncxfi<aa»quitate,8ccapit«riio?elIe  procederc, 
(cmnij\Ainc5vilibus,  nedamincriminajibas)  non  folumpcri-^ 
culofum>rcdf!riam  tcmcrarium,  6c  levitatiscft  pleniffimum, 
Tdul.  Cdftr0»f  ddlpldcuit  C.  ti.  judU,  VMm.  fVtnt.  in  Tdrth^Htij^,  • 
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Et  aquita^,  ron  eftjure  fciipta,  five  legibai  acljiua,  (tdtx 
indtgcf^o  rnotu,  &  conccpta  affcaionc  aniwi  briw»  cofttia 
icnorcmjurisfcripi/,  nuncfuaoJcftlequciKia,  \^  „ 

Bm.&BMd.  'tn  l\€.  d.leg,  Jaf.tn4  fld(mtniC.lf^dtc..<i^. 

Z9bf  2sn  26,  r    1  ^      r  J 

Konenknex  cercbro  &eapiteaj2cu)mffquita«  nafci  debet,  fed 
cx  artcflequi  &  boniperrt<SamrationctTidcckci:  QHC<ifix  tn  fjr, 
tcmerarhi  &  ca  ptiofii  dlcitur, 

Gdi  f.  dexfenf  caf  \  712$  K^tchen  d  mveftnurdf  failtonikrCdf  i  j  n, 

Qaod^crcbrinum  idplum    fcqui  vlliUmtit,  nib' 
eirct^qnibusiibcf,  prsefcrnm  idiotisacn^agni^G;  irati- 
'onc  &  jufc  nacnrali  fcfc  cauiai  dcciderc  j  ctantibu:,  U  ad quam- 
Jibet  imagincm  fuas  Yiiionci  dcrorquentibus^ 

Vtd^Zif.  lib.  I  eonf  10  m  S4  Io*n.h  ^fyh/.6obf.       4  Herhg.df 
fide)u(f.  caf.  j  w  /  /  7  Hei^.  faxt.  i.qu^tft.  37ni/.\2. 
Et  ob  cjuimodi  «guitatcm,  in  cuju^Yis  cetebro  natam,  tandeos 
jura  ruinam  paterentur, 

Vid.  glefddNoroll.  /S  cap  j  itj  rtib.  etulc^.  ..>.u. . 

Nam  tidaaquitasduplex  eft  iniquitas, 

l^dd.  lib,  I  conf  pHi. 

£tquaelegibusfulcitanonert  «qu!tas,  pcftilcntiflimnm  virus 
eft>  inqait 

Gary.d  exfenf  diH.e,  1  n  2$  & ex  eoB^neking.  d  teg  Sec  &Eccltf 
Itb.  zcUff.  2  caf.i^nBlubi  tiss  ufque adjin.de ganter  d  quaftiotJejurfs 
Jcrtftt  yeldquttdits  (equendA. 

Undc  ex  prifato  affedu  inter  privatos  parietcs  generatam  & 
£(5lamaequicatem^  inftar  jurisin  pablicum  profcrre,  nefas  re* 
pntari,  ait 

lob.Goeddd  d  cmrdb,&  cotnmtt  fttf.cdf,  p  amcLs  n  125  Her\ng, 
4  fidejujf.di^.  cdf.  s  n  r  ?/. 

Ideoque  jadiccs  non  fecundum  animi  fui  du<^um,  fcd  iccundum 
legcs,  moret  rationabiles,  &  ftatata  locoram  reccpta  judicare 
deDent.Qaod  etiam  fummi  tribunalis  Camcr  « imperialis  j^adici- 
buj  &  AiTcirotibus  feri6  injangituc  &  praefcribitur, 
Ord.  CAm.farti  tit  m  infr.GdiU  l  O^f  J^* 
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HinccUgani  BAldi  diftum  j  Confctcntiam  lcgis  vinccrc  con- 
fcicmiaoi  hominii, 

inC  tttrtci  X  d.  xitA  &  honeftdteClntc. 
^  Quod  laudat&  lcquitur  M^tt.  d.Mfflt^. 

diitf.  }2i  n  2Tbcod.  }<^€tmk,d,  re^tmjec.  &  ecclej.  hk  i  CUf,  i 
\tf.12n  so  &  31.  /r  • 

ILexcnim  n»cnscftfinccupiditatc,finc  pciturbationt&affeftu.Qai 
itaq;  Yult  Rctpiiblicr  praecrtc  ,  vidctur ,  fiimmam  potcftatcm 
Com!ttCTC  Dco  &  lcg)bus,qui  ▼cr6humano  arbitrio  ttibjii  impc- 
fium  adjungit  cibeluami 

.  t^T/|!.  Itb  /T;  /-/  Vetr  Hpyl  dectj.  LitHAti  4  n  iSS  &  h^- 
Indc^ueidcm  i^}tfivtelcstc6tt  tcnluit,  in  benc  conftiiuta  Rcpu- 
blfca,quodticripc)icft,  er  nia  leg  bu»  deHnicnda,  &quinipau- 
Cisfima  iiidicisaibitrtoteltnqi.cnda.    Lcgcs  namqj  ccrtar  funt, 
-&  jtquabjl-frontearpiciontomnci, 

/.  2  de  jur  &fd^  ignoy, 
-fx  idco  tn^cntr,ut  ca»v  omnibus  una  cadc  mqoc  vocc  loqncrctur, 

Ctc.  2  of.  Don  e^rf.  Mdflrtll.  de  MagtftrAt.  Itb,  s  CAp,  sn  ip. 
•Vtncquc  grat  r,  ncq^odio  locui  cflc  poifir, 

C«;^.  de  novett  22.  in  fr.  Heneik^  dereg  jec  &  EccUf  Ith.  2  cUf  i 

-tsf  i  n\2&ftqif.  ^    .     .    .    .  f 

Co  ^  '^e  itaq;,  quitfo,  quant^miniquitatis  vim  !ntcrat£;». 
P  SS.  juftiti»,   dogmatc  fuo  novo  &  pcrvcrfi-fimo, 

lei  iia.hc.necnimexeo  '  Hethor.  grdyiter  monet  Sup  GetjtiL 
U  ^  uedtnst.  intirvtr  &ux,  c.  9-  Optimum  cffc  Judicis  aibitrio 
OTim  minimum  permitti  :  E diamctrali  contraiio  autem  Uviter 
docet  C4r;tp wm,  Judicii  pcr  V lam  inqcifitioms  proccdcntis  arbi« 

trio  omniarcrmccffcpcrmiffa  Hocipfum  cnim  importam  vcibi 
tfos^xprcffa  :  proiubitufcr^acarbitrio. 

^  ^  '  itaquc  foppofito  omnc*  fertcntiasjuxta  praXin  Un. 

■Cat  .  ovam  inproccffuinquiiuoriolatas  cfffnollar,  Uc- 
tftpot^ft  ncminem,  quomodo  jbftiiiainrcbuitim  arduistotaQ- 
Uoifucrit  adniiniftrata.  k  u-»;.>««f« 

Infuocr  hic  fTequaquam  eft  pr*rcrcundum ,  prohibmonemi ^ 
«pcllatiomsinpWffuinquifitoiioetiamaliasinfiguc.m 

l^aicium  rcorum  vcrgcutc  parcre^taudcs :  Nau.o  .c  offcnhts^ 
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mfi  qui  forti,  lu^  cam  accufato  colIuJefc  contenJlIt,aut  judicenr 
iiabctfu/pcdum,  adverfus  qucnquam  rcumnon  facili  inftituct 
accufationem,  ftdpotius.  & qu& pejiis eicupii,  fada  denuncr 
ationc,  proccflTum  clig«t  inquiurorium,  idquc  fnfiaudem  dc- 
fciidoiiis,  adcelcriorcin  nimirum  vindidam  &  cxfccutionem, 
fivecajufta>  (irciniqua  fit.  Novit  en^m  in  proccffu  inquifitor/o 
juxca  fcntenciam  Dn.Curp^vii,  reiicopiam  a^aruminqtrifitio- 
nalium  &  integri  proceiTu3  ad  faciendat  dcfcniioncs  dcnegari,in- 
cerrogatoria  ad  articulos  inquintionalcs  non  adm]tti>c6sqae  a 
pluribusaliis  proceiruipartibui,  quorum  paui6  ante  fceimen. 
tionem,  dc  jureomninoconcedendii.  &  in  accufatorio  judicio 
pernBiiiii>  piane  arceri>  &c  Gnt  juris  ordmcy  icvato>quod  ajunr, 
yelo,  rcgulisordinarii  proccifjs  non  obfcrvatis,  contra  ipfum 
proccd?»  Qulbusfraudibuse6amplioraperitur  fcQeilra>  cum 
non  cantum,  quando quiipiam  dclidum  nude  denuuciat>ac  rin- 
diAam  officio  j  idicis  committir,aboncre>molcftii5  &ambag:bus 
accufationislibcrctur,  yerumetiam  morcSaxonico,utfcrtur,ho- 
dierno quandocunquc  quisquam  orBcium judicisimplorat,  in- 
quifltioQcmadvcrfusrcum  petit,  camquc  fuis  fumtibus  ( quot 
ftatim  veladnumcrat,  vcico  nomine  judicicavct)  atque  fuope- 
riculoformari  rogat,  ctiamfi  fit  occiiih^res,  iiidequc  ad  neccm 
vindicandam  jurc  adilridus, 

Benedtcl,  Cdrp'^.  trdd.  Crim  part.  3  quajl.  r  2t  n  62,  &f£qi &n  6i. 
&  in  luriff^rud  forenf,  fdrt.  4  Conft,  i  /  def.  p  n  f. 

Formalia ioCus  fub  dido  n  42.&  6^,  apponere  placet:  S^pis- 
fime  fierifolet,  ut  pari  oiTcnfa,  moleftiam  accufationi$,ac  mul- 
tifariax  ordinarii  procciTus  ambages  vitare  volens ,  M^^giftratui 
dcli(5lumdenunciet,  petens  (imnlinquifirioncm  advcrfus  Rcurn 
fuo  periculo  fuisqueimpcnfis  formari,  cumquc dcbito fupplicio 
puniri.  Quo  cafu  dclator  a  refufione  cxptnfarum  litis,  haud 
quaquamcxemtus  eft.  Etenim,  quiavicex  accufatoris  tcne?, 
non  immeritietiam  famptus  in  inquiiTfioiic  fac^os  ferrc  dcbet. 
Qnin  &  pruden?  Magiftratus  ad  inftantiarn  parti^  ofTcDfainqui- 
quiiftorie  nrocc derc  non  folct,nifi  prihs  faaacautione  dc  futibus 
rcfundendis^acdarnno  praeftando.  Hd&fHUs  Cdrp^^ovim. 

Uodc  hodicrarisfinaipcr  modum  accufationis  advcrfusreum 

Cap« 


Captifum,  fed  per  viam  inquifitionif  Communit^cr  folct  pro- 
cedi, 

iffp  Dn.  C4r;^ iT.  tfitrd^.  Crim^fart.  5  ^tufl.  ts 9  «  ^sfuter,ie, 
Ubi  vcncranda  jurtitia,  in  cjuimodi  calaroitofo  probibitae  ap- 1 1 
peUtionisftatUfCitra  uUam  diverlltatisrationemjin  proccfTu  in- 
quititorio,  infuperquc  adcmtis  iis,  quftin  accufatoriojurc  pcr- 
mittuntur,  [Urmanfcrit,  fupplicia  vidcbuntur  frequcntiora,an 
aequcjufta,  eft,  cur  vaide  dubitem,  &  apcriet  appropinquans 
illediesnovisfimus,  in  quo  ad  juftitix  clavum  &-cutmenpoiTti 
^upctiorcs,*  quibus  gladii  potcftas  a  DEo optimo  maximo  cft  da- 
ta,  &in(citi9,  impcritiae judicuminfcricrum,  &omnimaloin- 
■oxiifud  fanguinis,  &  indc  contaminatae  Rcipublicarmcdcri  po- 
tniffent  &  dcbuiflfent,  rationcm  reddcrc  tcnebuntur  Praxii  il- 
fa  nova  juftitir  novcrca  cft.  Ah  utinam  ita  quarrercmu»  homici- 
das,  vcl  alios  dclinquen^cf,  ne  ipH  laceremus  homicidas  Scla- 
troncs  '  Ne  judicsjudicando  fcmetipfos  condcmnarcnt, 

Frdn,  Cdfonin  ofuff,  crtm,  tr,  ne  reus  ftr  ihdtc,  convtnc  n  it  fag. 
miht62, 

ExcmplograTccft,  ficlatroncm  rcquircrc,  ut  innoccntibus 
periculiim  fiat, 

l  iC.  dihis qni  Idtron.  vel  dL  crim.  feos  occnlt.  rn fin, 
Interim  luditur  capitibus,  tanquam  pilis,  &  hodic  nihili 
Tiliuf  cftfanguinchumano,  &  nihil  facilius,  quam  tali  modo 
homincs  fub  Ipccie  juftitijitollcrc  imcdio:  Praefcrtim  ciim  ju- 
diccsinfcriorcs  vcl  fcgnitcr.  tcI  impcrite,  vcltcmcri,  &  non 
larA  malitiosc  proccdant:  Snpcriorcs  autcm  ociilii  ita  claufi.svel 
tfferfii,  &falutar!  appellationif  prasCdio  pluribuique  aliis  (  dc 
quibuipoftcaj  dcfcnfionum  remcdiii,  fublatis,  iinplicitafidc 
Crcdunt,  Ad  quje  DEus  irafcitur,  Angcli  ingcmifcunt,  Diaboli 
rfdcnt  Itaquc  orcmus:  AMALA  CONSVETVDINE  LI- 
BERA  NOS  DOMINE,  MOS,  MOS  CRVDELISSIMVS 
tST  TYRANNVS,  proutctiam  ira  vocat 

Cldetdorf  (1.7  dff.i  defcfiul  ftifffci^  fdttloflftprinc.&informui 
ivrtftigdMd.  fidtofi  fduiofcftfrincif  .xcrjitdque  cum. 
Woniri  itaquefint,  qra  fidclisfimi  fuferiorcs,  Principumque^ 
fidriwttiniftri.  adjuftiti*  adfriniftrationemconftittiti,  neycl 

H  2  tcm- 


to 

i^m<50Pis,  Tcllaboris  ritSont^m  &C  incommoJufn  Iti  arduis  Jftfj^ 
^auIisaconccfDoneappellacionis,  tanquam  coTimunis  innocen- 
titjj  &  defcnfionis  prsefidio,  ab  accnratiflimo  &  diligentiffimo  fa- 
crofana»  jaftltiasiladio  &  adminiftrationc(quod  Ycrcor,  nc  fiar, 
plurimum)vcIintavocari;  Sic  illii  in  cxtrcmo  DEi  judicio  glo-. 
riofumiuxti,  ac  lastumcrit,  ut quilibetaudacaer  dicerc  portitr 
Hunc  ego  a tc  gladium  pro  juftitias  tutcla  acccpii  hunc  tibi  nul^ 
lius  tcmcri  futi  fangninis  reum»  purum  infontcmquc  rcddo, 

Hug.  Grot.  in  prafat.  ttdit.  dejur.  bell.  &p4c. 

Pubiicautilitai in hoc  ycrfatur,  ut  judicum  fraudcs  &  falfita-i^ 
tcs  detcgantur, 

/.  I  f[.  ff-^f  Cdlummat.  L  i  &  tot.  iit.  C*  dt pcen.judtc,  quu 
mAlejudicAT.  MAtth.  Eerluh.  part*  i  decif.  j6n  34- 

mn(F<n  bU  S)c{if<      f^un.   €^  n>a*fcn  Hc  ^cp.ffc  nicfer  mttx  al^. 

GoUkmdn.  de  mag.  &  malef.  in  fdrum  "5 curfdjcn  2(nf  n>orff(fcr<ffc<ri/ 
dntelib.^foL  j. 

Vcritattmipfam,  qa«  matcrcft juftitise,  & judicialis  oculu?, 
judiccsfacilcinvtnircpofrunt,  ubicunquc  laborcm  fudorcmcj^ 
fufciptrc YoluntjUttcncntur,  Neviz.dtj.conf.  so  n  22 

Et  Judcxinventuscft,  nonutfibi  vivac,  &  officii  ncgotia  pro 
fuolubitu&commoditate  fuatraiflct,  ftd  ad  rcritatcm  cum  la^ 
borc  &  fudorcinTcfti jandam^  cui  dcbct  inha^rcrc^  &  totis  yixi-» 
buseamfcqui, 

Frdn.  Vtr.  decif  \t9n4 cum dltis ihid.cit. 

Etiamfif quod non  cft  rarum) Superiorcs  Conni veant ci.  Qoia. 
Rcipublicae,  &  dcquorumcorioluditur,  maximc  intcrcft. 
7  Confidcrct  quodlibctChriftianum  pci^rlus,  an  ulla  poftit  clTc 
comparatio,  inttr  tcmpus  iabortmque  proccffus,  &vitam  ho- 
minis,  fimaraqutcjus  inaeftimabilcm.  Quas  hieceft  impieta^^ 
qualisinjuftitia,  quanta  abfurditas  ,  parccric  labori  &  noccre 
fanguini?  Praiterca  tcmpusfruftra  praetenditur,  Caufae  namquc 
civilcsomnes,  aliiquclaborcs,  effcnt  pociuidifFercndi,  &anto 
oinniacauf»  ippcllationum  criminalc«  ad  falutcm  civium,  8c 
llcipubl?  tranquillitatcm,  rcfpc(ftumhabcntc$. 


6? 

Tftr.  H/f^.  pAtt.  tjuxjl.  n  /.  d'  [eqq^ 
pfxvia  nacura  cogtiitionc  &  difcuffionc,  cxpedicndx*  Sc  dccci  - 
minandx.  Et  qu  d  tu:n  poftca,  ctiamfi  plus  tcmpori^infumatur, 
appcliacione  admilTa  f  Idcm  Ht  in  procciru  accufatorio.  Quid  ita- 
qucobftar,  qu6minushocherid<beatin  inquifitorio?  Vidcan-« 
turjura&Dd,  fupiacitati:  De ranguiiic  hominis  nullacunda- 
tto  lor\ga.Ad  tniquum  compcndiumoccafio  juristrahi  no  dcbcr, 

t:  fi*i.  tnfin  deufucAp  pr$  mt.  c,  (juod  nonnullis  2s  w  fin,  &  tljt^ 
^hfult.d.  pttvileg.  Afn\ji.l\h.  2  d  Mdjcft,  cdp.4-n  6. 

Supcriorcs  quidam  excontemtu  ,  lcdnon  nili  cum  magno  1 1  g 
Rcipubiic.  damno.  divina  uitionc,  &  larga  innoccntis  fangui- 
nisprofnfionc,  hanccuram  velinfpc<5tioncm,  infra  fuum  falii- 
gium  duccnr-s, 

^eiand  a  lud.^l  s  C9nf.il  n  i4  Confl,  Cttm.Cdrol.  drt  I.  ^ 
plurcsproptcrpcriculum,  tumhonoris,  tumconfcientiaf,  nol-* 
lc&fortalTc  imbabui  manibus  avcrtcrt  impiicari  &  occupari 
caufisc^^italibus  ,  non  fincratione  fufpicor.  Intcr  tot  cnim, 
tamqacclarisfimos  &praeftantisfimosICtos  Principumconli- 
liarios  ali6*quc viros ccicbcrrimos rcpcriuntur  paucisfimi,  qui- 
busftudiumh-jj  jsparti«jurix-prudcntiae,  nonfanc  exiguas, 
proccdcnd  ijudiciis,  vcl  nunccordi&curxfft,  vcifor- 

tajTcfiCiic  u      -  i       Si  inAcadcmiis  &  judiciis  CTiminalia,  119 
junat*ahis  lummancccsfirateitaexpoftuiantc,  mcliiis  &  ac- 
curariu  fui  >a^a  &  excrcitata  haacnui,  &  nullus,  mxCt 

ctiaro,  qu»  .iTufpccimcn fcicntiacderepotuiflct,adfum- 

mosjuriuiihnnoiC5,  ncque  ad  fuperiora  Principum  officia  ad-^ 
milTuscflT-r,  faifoaliorumjudicio,  putonujquamtcntatura  fuis- 
fe,  anpciiat^onis  prohibcndas  ( Suromo  Camcrae  Iroperialu  ju- 
diciocxccrto,  q«od  habct  fuam  rationcm}  confuctudmcm  m 
Crimm^libus,  &  quidcm  in  fpccic,  in  proccfTuinqmfitorio  Iio- 
diefrcqucntisfimointroduccrc.  Cuju*  mali  mcdaam  hanc  us- 
qucdicmcUfidcratur  fclmaximi.  ,  , 

Tantum  autcm  abcft,qu6d  haacnus  diais  & dcdudis  omnr  ,  ic 
kasmoverivoluerit  D».  Cdrpzj^vtus  ,  utctiamcrrorit  fuiprm- 
cipalis&pcrniciofisfimi  ,  quo  diftinguit  intcr  procclium  ac- 
cufaiorium,quemnominatordinarium,&inquihtormro,qucm. 

H  3 
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cxtraordinarium&rumroarJurn  appellitarc  placuit»  &  utrique 
clivciluin  iiiuip)  imb  Contrariurr  procedendi  modum  tribuit,a- 
liorumqucindtt  lelukantium  crrorum  plurium  vcfligiis,  in  hunc 
ujque  diem  potius  iiiiiilcre  »  &  tenaciter  inhaercre  malit.  Id 
qund  vidcbic  icdor  anucus  in  ipfius  frocejfujms  anno  |  roxim^ 
praetcilaplo  i^J7»  edito, 

ut.jATt,  4pfrtot.&tit.J4rtk.  jn  So &tit, /y.drt.  4  f  4ns7& 
multisfeqq, 

Ciiin  tamcnnonfitlmprucIcntisJurisConfuIti,  vcllcguin  In* 
tcrpretts,  opinione»  fuas  in  dies  flngulos  ad  vcritatein  legum  ma* 
gisraagisq^limarc  &exigcrc, 

(.\tdes  21  qudft.  6  quem  textnmadhoc  Allegat  Mdtt.d,  t^fjli£t,  in> 
conftit-  Nedpel.  rubr.  j  6  &ult.  inctp.  fi  ejuis  ahquem  n  \  9 

Satiusenim^ft,  ut  errores  noAros  ^plimct  corrigamus,  quam 
ut  ab  aliis  corrigamur, 

authen.  utfrat.fil  infr.jiincl^glejf,  1  coUAt.  ^Thoming.decif.  17  n  2. 

Si  concra  prasicriptum  ordinem  tanquamhon-ines  c^^ciiiftis: 
nonpudeatvos  errorcm  vcftrum  corrigcrc,  qui  poiiti  eftis,  ut 
aliorum  corrigatiscrrorcs ;  ncindc  nalcautur  injuriae,  undejura 
nafcuntur, 

/.  meminerint  6.  C  undevi,  textus elegdns  in  cdp.  quAliter  /7  exir 
'  de  accufdt.  ^ 
Quanquam  Dn  Carp^^oviiis  mihi  omnium  minimo,  cum  debito 
rcfpcdu&honorcmomcntiquicqiTamdarcnplJct,  quod  etiam 
nondciidero,  ncquc  mcam  gloriolam  quaro :  Attamcn  nun^  ne 
ipfum,  nonfani  vaniloquiis,  fcdjurium  fundameniis,  tot  Dd, 
ctiamjuris  Saxonici  &:  confuctudinis  pcricidimorum  autoritati- 
bus,  &  jequitatis  naturalis  rationibus  monitum,  in  rcbus  tam 
arduisJUSTITliE  &  VERITATI  cedcrcdecuiffcr,  juftum  pc- 
ucs  qucmcunque  dextrumtfto  judicium. 
?  1  Rcftat  nunc  pcrpendc  rc  fic  diccrc,  an  judicc  Camer»  proximo, 
intcrpofitamappcllationcma  fencencia  vcl  adtorturam,  vcl  ad 
ultimum  fupplicium,  vcl  aliam  pornam  corporis  afflidivam  con- 
dcmnatoria,  reciperc  rcnucnte,  inquifitus  ycI  ejus  cognaci& 
amici,  a^  Camcralc  judicium,  proccITus  appcllatoriosobti-. 
ncndos  provocarc  queant,  &  an  cidcm  ctiam  rcmcdiua  qucrcl» 

nuUi*» 


.  '.fi 


^  nitatls^IcArvccompetat  ?  Ad  hocbfCTibiij  rtTpondeo,  ^nhd 
hc.  E)vismocli afliriiaciTam  pcrmilTae  appel btioiiis  approbare 
TidcturOrdmatioCameraB/J^/rf.  s  t^t.  19  in  pTmc/\n  \{\\%  vcrbis! 
€jJ  ndrc  D»mn/^a^^crni()cff  iJiucvricfeur  OcaiAppclUntcufuutUc}) 
ta^Ovc  i>(  ^fcrf^iiU.  &  tit.  26. 

Chriflopb  Sihrvdnm,  olff.  Cam.  169  n  4-  &  aliiatgo  iytdemdtAti: 
vide  Ahnfwg.  Cent.  1  ohf.  6j  &  cert.s  obf.s^  Spekbdn  Qent,  2  CUfJ^. 
qudfi.  ]7  Andr.  GdU.M.  i  obj.i/gn  2  &  ohf  tys»  S2. 

Ubiinquit,  firamcn  judex  mcdiuj  juftitiam  dcnegct,  aut  aliai 
tx  juftiicaufisfurpedns  cfTct,  tcI  caufam  (ua  fpontcad  fupcrio- 
rcm  rcmittfre,  aut  inh  ibilis  elTct,  iftiscaiibus,  omilTo  medio 
judices,  Cameracaufam  appcllationisrccipcre  potcft.  Judiccm 
enim  ob  dcncgatam  juftitiam,  jurirdidionem,  quoadiliam  cau- 
fam  amittcre,  5c  fupcriorcm  pro  adminiftranda  juftitia  adiri 
poiTe»  certumeft, 

Ter  text.  duthen  ftncimus  C.  de  Epifcop.  &  (leric.  Ar.dr  Gdil.  Itb.  \. 
9bf,  2i  n  \  &db  eo  ihiiemdlUgdtti  text  &  Dd.  Gilhuuf  in  urb,  jud.  civ^ 
tdp,  4.  Tdm.  t  de  mdnddtis,  ^  7  ^iing  d  except.part.  icdp  1  n 
4M'  Mjnf  cent.  s  O^f  i2  &  cevt  3  obj.s7  Nu.  l^eufn  • '  ^  \  'ff.\  s. 
n.$7.s^> 

Et  4  rcjc(f^[one  appellationispofTe  appcllari,  doccnt  in  (pccif, 
Contdrd.  ml,  unic.  C.  fi  de  mom- pojj.fuer  dpfell.  ijudft  1  n  $0  vcrf. 
foffeni  tdmen.  fiart  tnl.x  infin.C.quor.dppelLnonrectp.  Franch  incaf 
cum  ifcaalt  6/.       forro       in  fin  vf&  fctds  extr.  d-  dppell  Nutta. 
cor.fs29  n  so\  S(dcc.  d.  Appell.  qudfi.  17  Itfnit.  4'  mtmh.  m  j66  Mynf, 

cent.  2  okf.  4f&  3  *H  2^. 

Idcm  quoqHtobtinet,  quando  Judcx  proccdit  dc  fa(flo,  tunc 
enimamirtit  benfficinm  primajinftantias, 

Joh  Metfib.  tom.  4  dec  if.  Cdm,  4^33  &  if- 

Ethsecfentcntiarationenoncaret :  Etenim,  fi  jndeic  fupexicr^ 
appellanti  hic  non  foccurrerct,  citra  omncm  appcUantis  culpam 
•idefcnfio  &  faTorabile  opprcftbrum  rcmedium,  cam  fnmira 
ipfius  injtiria  adimererar,  quodutiquenecintroducendum,ncc 
admittendum  videtur» 

SchfVdTJmdn.  diH   loc  n,  /. 
Siciuidf iD  onanis  opprelTof ,  feu  injufii  gravatus  potcft  appe  llare, 

c.omms 


e  omms  opprelfus    x^uf.  2  qu^.  6  cap  ut  dehtas  S9  extr.d.  appeH. 
'Spec  tit,  d.  Mppetl.  V  i\npf.M.  2  in^ermms  Bn,  CMip^  Uk  3  W  ^^,^,1 
Unfp  Elea.jiu  n  9.  &  ferjq.  '  ^ 

Er  Judcx  fupcrior  in  tah  dencgarae  juftitiaecarinnhibitioncm  ■ 
dcccrnerc  :  Qm^  qusftio  dcncgar»  fub  prohibitionc  gcncrah  ^^^j,^^ 
liautcomprchenfa  videtiir,  ,j 

^tfr.  Bttl  C4r/  4  f//  //  r/^?atf  bcn  fa^a^<r  Kr'tcli:'d  Sdx.  n^nprvr. 
;«r.  vfr^  juscap.  ^n  t  ^ylrutn.  AdAur.  RuU  iit.  1 1  Qiincl.\tDfh(^Mrp%.  j 
inprocejf.  jurtlt  2S  art.  2n  '  ^ 

Proptcrca,quamTis  Elc^lor  Mognnrinus  anno  1^5:4  privile-  ^ 
gium  dc  non  appcliando  intf  grum  &  non  limitatum  rccup^ra- 
vcrit,  cafuscnimdcncgarDsjulUtijKcftcxceptus.CujiisJiimcntic  ^ 

inpandea.  C4m  Kidingu  rec^ter  itnno  16 6 ediiis  l:b.  /  ut.20. 

Etiamfi  quiquam  ex  ftatibus  Imperii  jureiurando  fubditos  fuoii  . 
adigcrent,  nc  a  fcntcntiisin  curiis  ipforum  latis  appef  lcnt  :  Ad  1 
Cameram  tamcn  Impcriaiem,  juramcnto  non  obftantc^nrpunc  ^ 
adhoc  beneficiumpervcniielicct,  1 
Ord.Cdm.  pm.  2.  tit.  2i.  ^  MettcK  Hf'()trc.  ' 
Quamvis  autcm  hi  cextus^cDoaorcs  plcrique  in  caufis  CiviHbux  < 
loqui  vidcantur:  Attamen,  quin  proptcr  rationis  identirarem, 
cndcm  juris  difpofiiio  locum  quoquchabeat  in  caufis  CriminaJi-  " 
bus,  noncft,  curdubitcm.    Im6,  in  caufi5tam  arduis ,  vitam  ^  '«1 

famamquehominum  concernentibui,  pro  inquifito  itaopprcftb,  Wi 
dlAaratiomultimagis,  ^i^vel  maximi  miiitat.    PrKterca  al- 
legati  textui  &  Dd.in^enere  loquuntur  :  Ergoftiam  &  proptct  ^ 
gcncralitati$>  im6  fnajoxitatisrationcm,  gcneraliterfunt intel- 
ligendi.  ^     ^  j 

^  M  RcgcfTerit  forti  quispiaro,  in  caufii  Criminalibus,  pttnam 
corporis  afHi(ftivam  concernentibus,  in  genere  appcllationci  ad 
Camcram  Imperialem  efle  prohibitas,  juxra  - 

text.liefrjj:  Imper.  d^ anno jsso: Itemilfi:Tt\^j(ii'iiC.0rd  C4m 
fart.  2  tit.  2S  S' 

.  Vcrixmcnim  vci6dccjusmodicafu  &  opinione  prohibitap  ap-  . 
pellarionis  in  procclTii  Crirr.inali  inquifirorio  ,  ad  Gertraniac  J 
Principtim  judicia,  quae hodic  fub fpccic,  &  pr^tcxcu  conliie-  r,. 
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ttidfnii,  vult  introduci,  Imperator  ftatusTinpcriJ  cictTa<»mf<e 
BDbium,  tunc  terrpoiis  flanc  i  bn  cogit^tiirit,  ncc  dciM  quic- 
qoamilllsinmenicmvtnite  potuir,  ciiir  lit  nova  opinio  ,  quM, 
ncqut jvribus,  ncqnejurii^m  rationibusnitin}f,  imblegibus, 
^)odoribuf  omnibu>,  ciiam  ipfisiimis  Saj^Onicisprout  ropradc- 
ffionf^ravi,  piorius  ccntraria.  AiioqiiineAextrkoirncm  dubi. 
tationis  alettr?^  Imperatoicm  cum  fianbnslirpcrTi,  eottmpore 
t  tuic  malo  ctiaTB  fpccialcm  (uam  mcHclani,  &ncdiumdaie,  & 
ccnftitiicre  potuiflc  5c  voluiflc.  A6  incogitata  itaq^  difpofirio 
t"  nonattf  nditur/,  ^«iff/w/Kf«r;i</j  4  y  &  ult ff*  detfdnfuct  l  tui 
patres  ffdefddt  MMter  aecedens  f  ^  ^  de  tnof  teftsm.x^lex.  Vel'  4. 
Conf  t\  n  22  %\'efmeb.ltb,  2  (i,fij.  s i  n  ^ 3  &  ceh(. -^4  n  UndectFa 
prodipolltiocft  habcndum,  hcc  incafu  nimirum  aprcllationem 
ad  Cameram  Imperialcm  omnino  cffe  pcrmiflam.  Qiiippc,qu6d 
inlcgibos,  refcriptii/Ututis  &  alnsdilpofitionibns  illud  habt- 
aturpro  difpollto,  quod  vcnfimiliter  fuiffct  dilpofitum,  fi  dc 
lioc  difponcnsfuifTct  imcrrogarus, 

glJingitUrtsinl  tdlepMautniufin  %  d,fAa&ihiEAld.VAuldeCaflt& 
Dd  alit  /.  /  C  (fhdtespg  i>bUg,  fcJJ  L  BMaitusinyetl  (ed& fi  fctjjct 
&ilt  BM  d.  ef  Tf€t,  l.  Titttis  ^  Lnctu.  &  thVduldeL\iftr  ff  dciib, 
'&f»fth.KicQL  E.erhard  i$^f  if  &iJt- 

Prsteiea  illad,  qood  gcneral  tei  indiftir^e  cft  conflitu- 
tam,  vcllcriptum,  fi  qu  bnsdamin  calibus  cjnsdem  gcreris  ini- 
'Ij^umapparer,  tnnc  lcx  in  illiscaCbus,  in  quibus  dep. chcnditur 
iniquscfi  tempcranda,ita  ut  ifti  cafu5  cxcipiamur  ex  lcgcnec  fub 
1fgecontineri'ntclligantur,quialioquin  iniquitatci»  contincnt, 
Job  dXdftrflo  tr  d  copjf^  &  tvteffret  ult  yolunt  cap.  s  ^  7 tU^rtm. 
^ft^ritb,  2  ifUdft      H  25  Liug.  Dancli.  Itb.  i  een.mcnt.  )ur  civil  cap  13 

.-mf  dcf  ebendttur.  ,  ,c 

Conditorcsenimlegum  arquitati^convenitcffcHutnres  :  Ita'^^^ 
prjrcipfcntibuj  Thcrdcfio  &c  Valcntiniano  Imperatoribus, 
1»  /.  I  C  defaa,  conrent.  tam  fup.  dot.  ^ 
UndeCclfus  ICruf,  ait,  bcnigmus  leges  cfieintcrprctancfaj, 
♦qtiAvoluncas  carwm  confcivctur, 

/.  bemgntt*'  ff  dclegib. 
'  <^aiiquamiia<iucii>caufis'cyminaliba5,  F*"^"*  ^Y^^^JJ*  ' 
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aartaivaminfcr«mibtii,  in  gcnerf  appclUtionei  diAa  Impcm 
Conftiturionc&OrJtaationc  Camerae>  ad  fummuni  Carricrale 

n6  tribanal  llnt  ptokMtxi  Attamcn  hunc  cafum  fpccialcm,  ubi  ni- 
miruminquificusab  appcllacionis  bcncficio,  adinferiora  Pnn- 
cipumjUdicia,  arcctur,  &ita  omnihumano  auxiliodeftuuitur, 
fub  illis  comprchendi,  proptcr  fpcciAlitatls  &  manifcfta?  iiwqm- 
tatis  ratioucm,  ncmo  faciic  dixeiit,  Namquc  non  tantiim  mi^ 
fcrornminqu^fitorum,  fcd  &  R?ipublka  totius  Romani  Impc- 
riiinurcft,  nc  hoc  praefidiodcfcnflonis  &  innoccntiaJ  ,  juri*& 
aeq  iitatii  natutaii*  ncccflitatc  compctend-  dcftituantur,  &  plane 
prircntur,  &  no  regloncs  3c  ProTinci»  innoxio  fat.guinc  rcplc  • 
anrur,  Sc contamincntur.  Undt,  ciiminjuftijudici,  non  dc- 
fcrentiappcllatiqniirt  Criminalibus  ,  &  nihilominua  txfcqai 
volcnti,  ctiam  ab  i  fcrioribns  &  pcr  apps liantis  amicos  d-sfa- 
Aorcfiftipoffit,  %jCngtl,  Jretin.  tra^,  MdUfic.  reib- ^nd.  ftdfentt 
dt^oCajo  n  2t  29*  30  pA^.  mibt  6os  &iyidemiitmatn,  multo  ma- 
gispotcftcircfiftercfupcrioc»  &dcjuic>  &  fa(5tocjus  cxfccuti- 
oncmimpcdirc, 

Mattb.  Wefembec.  conf  ^5.  ».  il. 

^17  Sacta  d^ftiut  pagina,  Rtgc«  &  lupcriorcs  tcncri  liberarc  op- 
prclTos.  Siccninicdicitjchova  £/4.  /  17-  Qujcritc  judici- 
uWjfubtfnitcfupprcffo.  Magnaapud  Dcum  crit  Elccroofina, 
panperet  &  •pprcffos  liberare  &  defcn  Jcrc, 

€x  BdldoThom.  Gramm.  Decif,  Ncdpolit,  104  n  17  Eernb.  Grd,v.  UK 
/.  concl  prd^,  i-j  H  7> 

2x2  Ubiftciisfit,  & jaxtafnpcriiis».  1(7.^.  c^/^f^  •  mcmorata pro- 
ceditur,  ibimulti  imptritt  5c  indoi^H  latranculatorcs,  five  ma- 
Icficiorumjudiccs,  fuoram  affeduummancipia,  vclfalttmco- 
gitavcrir^t,  fi  non  dixcrint,  eum  Vaximino  Rorii»  annona^pras- 
fcAo,  &canf»rumcapitaliumcognitore:  Cim  fuopc^ingcnio, 
ttim  Valentiniani  Ciefaris  indulgentiatttoci :  McinYito  nemo 
etitinnoccns.    Cu'y\%  memiai  in  mto 

tPaSt,  $bf  Cfim-  9  ttt,  4  « 
EtcuTn  Pl)ato,Chr  iVi  nn^hil  loquentcmJta  objurgante.NefcIs, 
qw^i^  loteftircmhab^amcrt^cifii^ra'^  re,  Scpor.  ft  ue^T  h  \bcam 
abfo^ycndlce?  Q^«0.  OctoSch.vr4«nbcrg  anteOn.  £crlichii 

par-- 
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partcm  quartam  conclu/ionum  3  in  hofce  rctQlit  verfui: 

M  Chrtftum  quod  enmfmur  dtxtffe  ViUtus^ 

StAt  meotn  4fbttriovtr0j^,tiJorsg.tH4. 
Hocfecliferguntbujus  jditare  VtUu, 

Eft  fitd arbttrium  nos fenes  dtqueneds. 
Jndtcis  officium  Idnilum  eft  \  led  Tfdter  nymus 

JusvefiAle  mmtSyjtfftitiuth^jfdcit, 
Sdngutnolentafiflent  indoiiis  vota  fUcete» 
Sed  dodt  CMnte  fAutus  ift  i  ferutit, 
Incidcntcrhic  moncndum  ,  (ccuriujcffcalatafcntcntiaftatim 
appcllafc.     Namquc  noncxfpcdato  lapfudcccadii,  alioquin 
muitis  in  locts  fic  cxfccutio» 

^Bdld  inl.  dddiHos  C  d.  Eftfc^f.  Mudiend. ».  i  verf.^&ult.  Guid  Taf.q, 
74n  2  Ant,t-4b/tnC.ltb.  y  tit.  d.  appel.  def  21'MMt,  Berhch  fdrt. 
icincluf.jo  n  niCarp^  (dfit  Cdfdr.  caf.  9  n  14  Otto.jur,  fubl.  cdf. 
fhnio  Vid  Obferv.medifrdii.tit.4  Obl.  2snu 

5cd  quid,  fi  cjusmodi  cafus  contingcrci  fub  Principe,habcntc  i^y 
pTfvilcgiumdenonappclIando?  KihUoniinustalc  privilcgium 
adhunc  cafum  fpccialcm  ,  antea  ab  Impcratoribus  privilcgia 
conccdcntibus,  non  cogitatum,  cjuiquc  fpccialitatis  rationcm, 
nonpcircextcndiccnfeo?  Quippc ,  quid  priTilcgia,  appella- 
tioncm  prohibcntia,  ftriaiflimi  fiDtinttlligcnda,  &  quantura 
ificripotcft,  rtftringcnda. 

Dec.  Confil  49  Lud.  Scbrdd.  Voi  2Conf26n2T. 

Et  rcmotaappcllationc,  non  ccnreturrcmotaappcllatxorati- 
'onecvidcntiifim«iniquitati5,/^'/;.Mt'//J;i»^rr(»m.^/^(://:C^m.2fn<$ 
Prawrca  priTilcgia  cxutilitatc  Rcipubl.  imcrprctationctii  ac- 

cipinnt,  ^    .  -■r  ^ 

Emeft  Cct^m^n  vol  3  reff.     n  3^1  Jodch.Mjnftng.cent.  40^f  7^ 

''^ltcoqLe  pru..  '  gium,  gcncralitcr  ind;:ltum ,  non  includic 
cafum  pnblica?  iTtiUtanconirarium, 

fdJus  in  I.  ex  fdihdbxnit.  /,  oeiulg  &  fuPtP^.  fulfttt  MjnfiHi  dih. 
\f  no  n  2  ^ic.  K4  vd.  t  eonf  2  n  ^sOldendorf.Udj.  7  dR  13  tn 
Uf.n(  reifdg.uss  Ndttd.  v^L  i  cfnf  93  n  5  lobXtms  intefet,  Ifo^ 

mnes  n  ^oi.ff,  d.juftit  &jnr.  ^^^^ 

1  'i 
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6t- 

o  InPiper Principeni,  ejusqiie CondUanoi  rcceptiotietnappcU 
iationis  densgincium,  jarifili<5lionccn  quoad  illam  caufatn  aaiic-> 
terc  8c  hibere,  conibt.  Vidtsantur 

fuprk  ni2i  Cit4t  text  &  Dd  &  4ur  M  Carol  4  art  1 1.  ^ 
de  inKHunitacc  Principum  BXtStor\xra  circa  appcllationem  difpp- 
neatem,  invtrbis  :  Qtifrn:lmirifHorum  juduioquerul4ritibu$H^^ 
juftitia  denegdtd  &c. 

Proindeque  Privilegium  de  noo  appcHando  a  faa  fsntentia, 
qiijsnonintervcnic,  imi,  ubi  iiijqac  judiciurti  ed  cajptum  q uoad 
iftam  caufacn  ,  allegire  ,  ScdepriYilegii  violatione  conqBeif 
haudpofTunt» 

Ur  itaque  nihilominut  caufa inquifiti  in  atiquo  judtcio  fupcri-r' 
ori,  &  appellatorio  maturiuscoguofcatur  ,  &  tum  impcritia, 
tnminiquitasjudicis infertoriscorrigatur,  appeliattoneminCa* 
merarecipi,  ornninoerit  neceifc. 

mnrminisvid  S^baft  Gua-^tn  tr  de defenfreortom  zdefenf^S  caf 
21  n  i, 

Ubidicit:  tamendcncgatioeft  proficua-condemnato:  Qmaea 
nonobftante,  canfa  dcvoivitur  adfujjcciorem,  &  j  jdicium  Tu- 
dicii>  a  quo  conquvifcir,  ac  fl  appcUatio  eflct  recepta,  &  inte- 
rimajureinhibetur,  qaamvii  ]ud«x,aquonon  reccpcrit  appcl- 
lationem,  ex  Jngd  in  l fi  cujusff de  afpell  rectf  ^pl  4  VaU  yoI  2  conf?  ? 
n4*S&fqq  Scaccdappellqudft^n  x^quxftiodrt  i  nio,  Quiintetca 
loci,  quodappellaverit,  accufatumctrccris  craciatu,  vclcujus- 
libet  tnjuriae  gcnere,  vci contumclib  afaigcre  noii  dcbci,  /  mint^ 
mefas\2CdedppelL 

Cum  appeiiatione  poflc  etiam  Bullitatera  notonam  incfdenf  et 
proponi,  &:eaminCairera  crtt rccipicndam,  eumdimqutopt- 
rarieffcAum,  quaeprincipalitcrpropolita  ,  cnmfuiiratiofiibus 
ftatuit 

Erneft  Cothm  yol  i  refp  7  n  is2  &fqq. 
Ji  Si  autcm  InquifituA  fortafsi  metuerct  djfficultatem  obrincndo- 
rum  procciTuum  appcllatoriorura  Cameralium,ad  quoi  tamen 
dccernendos,  pro  laudatijlima  fuaprudcntia,  fcicntia  &dextc- 
ritate  Domjno»  A/rclTorcs,  tanquam  ad  fonrcm  (acrofanaaeja- 
^lixiar,  Sc  fummum  culmcn c juidcm  admioiftrationij  iRomano 


($9 

Irtiperatore  &  ftatibusTmpcriipofitoj,  ineiy$m6c!5,  protfui  fpe^ 
culitatif,  cxtremancccditatis,  irrcparabilis  ajmnl  ,  fimmi 
periruli  caTu,  cxhibito  rcc^uifitionis  documento,  dcquo 

Myr/ing,  Cent.  2  ohf.  24  &  Ont  s  tbf  sj. 
pronos  forc,  pro  mca  tcnuitatc  mihi  planc  perfuafcrim,  prasfcr- 
tim,  cum  aiias  ctiam  generalit«r  in  omnibu^ f«ri  calibus^io  qui- 
i^sappcllatiodcjure  nonrccipitur,  adjccla  gravaminis  caufl 
lcvaiui  cciaminomnibus  cafibusdubitabilibui>  an  provocatio 
admitcenda,  portit  appcllari, 

Clniftopb.ScbfV4nm.olfC  Cdm.  ij s  n  S4  nht  Mios  cttAt  Innoc,  c.  ut 
intus  de  MppeUdt  Vath  d  Vut  tr  Smdti^t  m  verb  dfpelldtio  verf.  an fi 
dtuto  n  2  p.if  mihi  1 6 2  Ludolfh  Schrad  V$\  2  conf  24n4S  Tjruq.  de 
rauin  pr^f^r.  n  6p  ContMri.  tn  l.  unic  lim  i  «      (  demonh  pof  Com^ 

'  dd  t{odtrg  p4n  Cdm  lib.  ^titiitrfin:) 
y  2gts,  oppo;itioncm  &  Oduim  Principis,  ejuiquc  aflrcn*^ 

tatorum,  otbiiominuj cortra  jurisraroneifi,  privilcgii  de  non 
appcilandof  proatinhifcc&in  fimiltbuii  f^epc  plui,quam  par  eft, 
lufitdelicatiorcs  8c  tenaciorcs  )  vioijrioncmmordicus  prfftcn- 
dcntium,  liberum  cieritj  qucrclam nullitatis,  quamvisSc  ca  lu 
lciDcdmm  adirritanJum> 

itutkor  decif  CdmeT4l)UMta  ^  B.C  m  y$rb.  apullaticnii  pag.  4f  di 
£fe7ef:ttt      •  &nuUit4tis. 

Injuu  ^li  principah*tcr  intcntata,  ^oding.  in  panA 

Camlthi  tit%\ poft  rt  7  inComment  &  ttt  n  10.  Naniqne  prohi- 
bitfcnen*  appcijationi5  in  proccffj  criminnli  inqnifitorio  ,  ad 
PTincipnrrjndicia  ,  elTc  ind  ibitat^  contraon  ncm  juris  aequita- 
tijqucrafionem,  &  tam  contra  jura  Saxonica,  quim  totins  Ro-^ 
mani  Imperii  communis,  farirdilucide,^m6  plena  roano  adocu 
lom  biacnnstft  demonftratom,  Privilcgia  quoqut  de  non  ap- 
pcJ!;.ndo,incaofiinallifatumnonattcnduntur,  \d(m  ibldn\o  & 
JSGatl  \ohf\7^sn  9. 

Suppofitoitaqueboc,  firmumtrir,  finihilominns  &  hocnofi 
attento,  illud  dcfcnfionii  prajfidinm  de  fac^o  ,  proptcr  perpc- 
ram»aJJegatajuraSaxonica,  vcl  confuctudincmSaxonicam  rca 
inquifiio  conccdi  nollet,  nihll  obftarc,  quinillc,  vci  cjus  cogoati 

I  ^ 


t 
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•crviam  querelaenullitatls  ncvtoriar,  principaliter  mtentata?,  ad 
fammnm  tribuiu.  CaiBer«  Impcrialis ,  caufam  cogDofccndam 

6  decidcndam  transfcrrc  poOjnt.    Cumdecrcta  &  fcntcnti*, 

coimacxpTcfTa  jura  iatae,  imtipfojarc  nulla?, 

/.  /  4  2  fqiujentent  fin.  4f^li^.re(cm.L  2  C.  qudnd,  provoc  nenefl 
nece([i,  V^nt.  d, nuUtt,  fm,  ex  defc^.  procef  n  nS  dr/^  Giihduf  tn arbifr  jjr, 
fud  CfviL  cdp.  S  fdrt,  zd,  nuHttdt,  ni6fag.sS6  Marant,  tn  Spec.fart  m' 

4deftina.i6n  74.7S'  .        .    .       .  ,  .  ,  .  ''^^ 

I34&ratianc  nuliitatij,  incaufisCriminaIibus>citatio  &  inbibitio  ,5^ 
in  Camera  dcccrin  folcat,  li  judcx,  a  quo  immcdiatc  CameraJ  If^il 
Impcrialifitfubjc6tus,  &  nuUitasexadisnotOHa,  vclinconti-  '^f 
ncnti  posfic  probarif  liiiii 
Ordtnat,  Ch;«.  part\  2  tit  2S  4.  Jtem  na*  tcJr\<Jud)  &w  yerbU  ^ 
r<(fttlicl)<r  ()i:lffe.  GMiitb.iobf  m  2S  Cbrtftoph  Sihvvanm,  ob/Cam.  r 
175  n  34-pagtna  miht  275  tnfin  .^utor  deci/Cameralreri^nhtbtitw^  /»- 
hibenqutquefol.isilatcErneftXothm.  voL  ,\  relponf.  7  n  i  20  &  fqq. 
Tetr.trtd,  Mmdan.ltb. ;  dy  procesfibuscap,  9  n^f  de quo quadam.monutm 
mee  traci obf  Crtm  Praci.  ttt  f  obf.j  n  27.^9.  qm  vtdeatur  Hauchb,  ltb. 2 
qu^ft,  Snjo  &(qq.  ubiquadim  derevifisne  Hutg  Httl  de  Commisf  part.  '^'^ 
/  lib  2  cap  3^2  itt  ayubt  allcgat  frajuduia.  -Vide  Carp-^v.  tn  uitjpjer, 
part.  I  cot}ft.  10  def,  24-2$.  ^ 

ingcncreabsquc  uila  rcftricfVfonc  loquenrem.  Dcquohoc  in 
pa^ue^minusdubitaripotefty  ckm,  quoddicitar  dc  nullitate 
notoria,  ctiamhabtatiocuminnotoria  injuftitia,  qusenullitati 
«quipollet,  .  /^*' 

Vt  late per  Faltn. poft  alios  in  c.  inter  Cateros,  de  re  judicat.Mafcard.  do  ? 
frobat.vcli  concl  1114  n  s  inctp,  Nullttatcm,  «rt 

Etadinriccmnulliias  6c  notona  inj  .ftitia fratcrnicent,  uttc- 
ftatur  &:loquitur,  Scacc  d.  appellremed  /cotul  7  tn  ^»quemcitat&  < 
fcquitur  Sebafl.  Gtw^n-  t  rd  defens  reor  defens  36  cap  20  n  3  ubi  ^ 
pcr  totum  agit  deplunbus  aliii  rcmcdif  s  appcllationc  non  admijfa  *tf*l 
^cl  prohibitahibedis-  Dc  dcnegata  juRjtia  in  fpccic  itadifponit  ^ 

Aur  Buli  Carol  4tit  1 1  liecefj  Imper  ^lnguft  d  anno  ijio  ^  ttem  TVi<  % 
tt>ir  t)vM\>0):^&  ^  pracedentt  Theod  lieneck  d  teg  fec     Ealefclaff  j  caf  fl 

7  n4-S&49  iib  i.  Nullitatc  tx  adii  notoria  ratione  dcfcftuum  N 
procclTuifubftan  alium  Cameam  caufam  prmcipalcm  ic<^ius 
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&  fccnrlui  ri  -  .r«  ad  Jttdiccni,i  quo  Incldcntcr  nota,  &t^f, 

meds  prucl  tit  j  ^j^  i  ^o. 

Ethotcomniaadalatorum&malevoloraai  hominuth  !n  tam 
arduo  irreparabilis  damni  negoti«  Tociferatione  non attenta  :In- 
juria,  tnjuria  '  Mamhodienonranmm»  ubi  de  privilcgiisi  fed 
etiamde  reicripcii,  ▼eldliitliteris  Principiim  controvcr(iaori« 
tQr»  vel  dc  iaiquo  procedendf  modo,  coram  faperiori  conquc- 
runcur  rubdici,  plerumque  ita  fit,  ur,  qui  caufam  malamfaveut, 
idunicecurent,  ut  adrerrarium  a  rcopoabducant,3c  vel  injuria* 
ma(3(one  vexcnt,  ve!  Principumdignitatcm  6c  rcputationcm 
ramautconremca<Ti  cnTe  clamitent,  vcl  qua  (imili  arte  juftitiam 
pcdiant  &  deindaQt*  Quodfcelusomnium  fcclcrum  fceiera- 
sfimumac  nefandisfimumeft,  atqucadci Jehovac jufto,  &ho- 
*niba5  juftiti»  idiofiiinvifum.  Talii  iatalci  eftiavediva 
Emefi.Cotbm.Vol  ^  rejpinf.  6in  n^. 

QuodincafumeinorataBnullicatis  &  denegatae jaftitlrs,  ram 
civilibas,  quamin  criminalibus  juriseft,  incerris  Saxonicis, 
demq  joqi  obtincrc,  interriconis  aliorum  Principum,  fiogu- 
lari  privilcgJodc  «on  appcllaiido'  vel  in  tocum,  vcl  in  tantum^ 
tarionc  nimirum  fammaccertaq^caurarumdctermioationis  mu- 
nitorn  n,  nemo,  arbirraridubitabic:  Tamqnia  appellacio  & 
Builitasdivcrfafunc  &fcparata  jurisremcdia  :  Qaaproptcr  fub 
latouoo,  fupereftalterum,  five  privilegio  Principisi  five  pado 
fixremota  appcllario, 

dtg  l.  fi  expreifim  &  tb'i  Bjrt  n  /o  jf.  d,  dfpeU.  Cdp.  Itcet  d.  fent.  ex 
com.  tn^cdp  tnter  cdteras  Vjint  dtiulltt.ttt.qjitspof].  dtcere de nuUtt  n  ss 
Metfcb  tm.  ?  decpf  Cdm.  2t  n  6  G^tl  i  obfiiy  nS&obfi35  ^hnf. 
am.  4okfi3S  Hodtng.pjtnd.  Cdm.  11  b  i  tit  s  inio.iJ.&i^.  Btnder  d$ 

ftfif  condi  3S^^9>  .    .  > 

Tum,  quialonge  favorabilior  eft  querela  nuUitatu,  quam 

appellat/o,  ^  . 

Hippfi  d  Mzrf  in  ttdcl.  B^nmtor.  verb.nulhtds  n  t6Theod.^enet^ 
d.  reg.  See  6-  Lulef  Itb.  i  cUf  4-  cup.  6  n  j  6&  cUjf  s  cdp.  7  n  42. 

Tum  deniqae,  qu6d.uniu<  exclufioeft  alterius,fcparatamra- 
rionemh^ibenrisinclufio:  Id^oquc  uno  rcmcdio piOYOcatorio 
fdbdaco>  alicxuoi  adhttCConceiTaBi  cenfetuiy 

Lcum 
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/.  cupCVf£t9r  i.jttdic  l  mdrUm  C.  de pmurat  mfemlXoftf,  rtM  1 1 ' 
max:mein  in,  q"«  dctCMiioncmconcernunr, 

jilfx,  Bjndenf.  d  AnAlog  cap  ss  n  22  Crdvetccnf,  203  n  23  &  feqq.  ^;"' 
HenfK^di&Joc.n\ 

Ncq^  proptcr  cjusmodi  nullitatis  querclam  injuria  infcrtor 
ptincipi priviicgiato.  Quia  qui  fuo jurcuricor,  ncminifacitiri*  ^^- 
jnrfam.  Infuper  Summui  Princcps,  ctiamfi  velTnaxtmeplcni-  " 
rudinepotcftatisfe  uti  TcUe  exprcsferirtnih  lominus  tamcncoit-. 
trajaj  Karurale,  tcI  Gcntium  non  ilatuit,  &cjus  fcntetitiatk 
fdefe<5lu,  i  jure  naturali  vel  gcntium  provcnicntc,  impugnari 
potcft, 

MarMnt/tnSpfcpart  4  dtff.  gnxi^ender  de  ^vij-anci /i  n2&  fl 
Gasl.  2  oOf.  sfn  t.  2.  Mynf.  cent.  2  eiff  g, 

Potell  ctiaro,  fi  {i'jicxpcclirc>  &  jcdfccm  tam  fuperforcm,' 
quam  infetiorcm  ptKcipiti  confiiio  adcxfccutionem  nonfcfti- 
na ntem  viderit,  redimenditemporisergo,  &  ad  fummos  fublc- 
vandos,  eligerc  inquificus,  cjusque  advocatus  anteinPrincipls 
jjdicio, 

qu9domnin§eJ}perm'fffum  Matt.  Berltch  part  i  concluf.  3  n  tf. 
qucrelamnullitatis  proponerc,  5c  ita  cxfccutioncm  fulpcnderf, 
quam  ad  Camcraratlmper  alctnacccdatjhac  potcftatc  nrhilomi- 
nus  integra  manentc  ,  quam  proabundanti  protcftando  potcft  ^ 
jj.^  fibircfervarc.    Pendentc  cnim  nuUitate  fcntcntiae  criminalis, 
non  fitejuscxfecutio.  quii  continet  pcjenaro  irrctradabilem, 

luLCUr .  inpra^ Crim.  §fin.quafi  p^  nioabifiurescitat  Comment, 
ad^oding.pan.Cam.ltb.  3  tit.  1/  n  tjpag.  SSP-  J 

Qaippe,  qui>d  appeliatio,  &  nuiiitas  diverfa  fintrcmcdia,8c  ' 
fubpractcxcuappcllationi?  prohjbitae,  nuliiptis  qucreU  prohi-  . 
bitaolTe  non  cenftaturjuribusnotisfimis.    Cujus  reccptioncm,  /  ^ 

ad  exemplum  &  imitationem  fummi  Cameralis  juHicii,  Princi^ 
pum  GermanoruConfiiiari,jijdices  fupcriorc5,five  non  facil^  de-  '^' 
negabunt,  ncquchoc  de  jurc  poffunt  •  Etiamfi  nnilitas  non  fic  n 
exadtis  notoria ,  fed  altioris  indaginis,  non  tamcn  apert6  ca« 
lumniofa:  Cum  cxfccurio fic  irxctraAabilis, 

luL  Ctar.  dt^.  loc, 

QuodumenobuncreputoiaPrincipuni  judieiis#  ciimiii  Ca* 

mei4 
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KTiera ImperuH  recundum  fupra  iatms  dcdufta,  fccus flt,&  nui- 
litatisex  adis  notoricjas  ,  vci  qu6d  ca  in  contincnti  probari 
qticat,  requiratur.    Cui  adlUpuiarut 

Matih.  Berltcb,  fart.  tC9H(Ui  d.  nuHitdt,  n  29.  so^&  Dd.  ^heo 
%hid  cttati.  '  ,  ■ 

A  quo  vtrA  diGenttt  rationibtis  non  contcmncndis.  ImA 
bonamitur  ratio  uido  cxfccuiio  cft  irreparabilis-,  Omm, 

..nnifAt.  loccumAltts  ihid  dUcgatu.  Idquod 
,  in  caufa  cnminali  capitis  pciiculum,  in- 
fctentc  iiluilratur  &  approbatur  apud   GyniAn.  tem,  2  fymph. 
f^jt  r     '  -^-y.sLinYot  &apudHcf4Cirt.  tn  pradjorenf.  c^p.  9  ferttt. 
Ex  ctiam  ad  omncs  caufas,  pciiculum  vitar,  fanr^  & 

honorisinfcrcnrcs  ,  im6  adquamlibtt  inji.r'am  >  quaeabclcrt 
«cqnit,  Vetr  Frid  Mtrld.  Itb  2  cap.  27^1  t^Trentacinq.  xar.rejoL 
U  2  refol  I  df  exfecuty  r6  fudic,  n  r6  &  altis,  QuamYis  ilodid 
(anbcne,  anmale,  mcum  non  cft  judicarc)  5n  impetrandisc- 
jofmocH  proccflibws,  Jn  matcria  nullitatum,  maxima  fit  difh* 
cnltaj:  monentc  CitmmentdtofeadpandCam.  K^dxng.  dia.hb.3 
ttt  nn  if  f.  Ono,  tivc  altero  vcrbo  hic  mcmin»ilc  non 

difpliccbit  :Si  Princcpcs  Impctii  privilcgiodc  plani  nonappcl- 
lando  gaudcntcs  ,  Icutcrationcm  ,  vcl  £)Vcrleutcranoncm 
fuis  iabttfarfisconccdcrenoiunt  ,  qu6dtunc  pofTunt  rT.andata 
inCamcra  Impcriali  ptoca conccdcnda impetrarM  VtdeH^dmg. 
fdndec.  Cam,  novttcr  )uxtd  Ref  Imfer.  snno  1660  edttds  Itb.  i. 
tu,^20.  niitnfin.  pag.  269.  Idem  obtinct  ,  fi  tran.m.sfio. 
ncm  adorum  ad  ICtorum  collcgium  non  fufpeaum  pctat 
alterutcr  lit  g^^iti  'w.dtng.dta.loc.  pag,i6S.  ^ 

Scd.  quid  f.  lonc  inquif.ti  ad  Camcram  ,  vel  i- 

bfdcm  ;nr.c:a  n.:  uatis  inftitut^  ,  ^^""J'^?'''';.^^^^^^^ 
qi,o.  .  Cor  filiarii  nih:lomu)US  judicibus  (uis  inferiori • 

bus  n  .         ,  vci  connivcant  fcntentiam  exfcqui  ?  Tunc  in. 
corrunt  .rav  sfim*  parn^&homicidii  rc^ium. Gu arr tn.  ded.fcnf 
ZZLfs  S.df,  '  r^.t.dectf  B.non..  n.  3 •  Cub.  pana  fint.oc^ 
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i^remnoctntcTtiy  vel  erim,  qui  ccr»f.ig'f 3c[  i^illam  defMdo^fimf 

V^uis  d.  Tut.tr  d  Jyndiratverlf  ap^eliatto  vtrj  ftjudi^x  n\2  pagmthi 
ij9  &  f9  iJ  p-^^'  i/7  P^tr  Gregor.  Tfjoljf,  dt  AppeiL.  Ub,  7  cap,  4  n  16» 
&  tenc  rir  lege  Julia,  dc  vi  pubiica, 

text.  e(l  expafin  l.  7  ffad  leg.  jul  d.  vi  pull  &  ibigloff.  &  Drf. 

PnBtcreaqac  vindidae  Diviiiac,  rj  n  aeterii.«9  qtiarn  tcmporali 
occulraeerunr  obnoxii,  prouc  rccSlc     rcllgiojC  canit  Poeta: 

ludicii  vindex  tundem  DE'U  exJiAt  itttqui, 

Tantum  et»a  n  abcft,  ut  dulci  vcncno  &  Idolo  Prf nclpum  ini- 
qrioninnfiv':^inimiruinrationcftacu$,qHae  cx  Tyrannid'&  Aieis- 
mo  origincmttaxit,  qua  fepiuj  innoccntcs  k  medio  toijuntur, 
fcre«tricarc  valcat  illud  gcnus  mortalium  ,  ut  pociui  duplici 
injuftitii  incriccnciir:  Etmodo  proccdendi  iniquo,  &caufainrn 
mericis  poft  ccrgura  rciedis,  legibus  &  rationc  vidi  fciente*  vi- 
denccse  Jiametroagendocontraconfcicntiam  :  Juxtaillud  :  StAt 
pro  ratione  Voluntas,    Idcoejusmodi  Status  ratio,  ncquc  rationis, 
nequc  prudcnciaj  fpccimcm  habet,  fcd  mera  cft  calJidiraf  cum  in* 
jnftitia^^crudelitatclunaa,  Theod.  J^necl^d.  reg.fec  & Ecclef  tib 
Klaficap.  \n  S5  &  fq^- &n  ^9  & fqq.    Uade  hiYcrfus; 
jMjlitid  cumdefut 
interri4  hdbirare, 
Succeiftt  StAtui  ratio 
Qatamitatum  mare, 
Qujdillaftty  Bjxluptter 
Non  nevit^  fed  noverunt, 
Qut  eam  tot  mifertjs 
Tutrnnam  (latuerunt. 
Tandcm  malum  forritur  cxitum :  Prout  Sacrarum  &  propha- 
narumhiftoriar  imcxemplacom  Tio  iftr^nt:  Qt^iorum  nonnnJla 
rcccifet  Th  ^neckdtii  hc.     Attendfre  'gricur  optime  &  gravitcr 
moncnrem  Senccam  Trag^cum,  41?  .^  Tjtjeft  tnfini 
Vuf  tfwhus  redor  marv^  atque  terr^t 
///<  dedit  ma^Humnecis  atifue  ritit, 
!P 'te irffl  it  r.,  tumidosQ^  ^ult-tsi 
Qui^ffuid  a  yobi*  mrwr  txtt^ftefit^ 
Maj>.  r  hoc  y9bu  dommns  mtnatur. 
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Omne  fub  rtgmirAxme  regt^um  eft, 
Quem  dtes  ytdit  ventens  ju^erbum^ 
Hnhc  dies  vtdtt  fugtens  ^uter^tim. 
Judex  vci6  cxtia  Ptincipi^  fpccialc  mandatum ad cxftcrtTor e 
proccdcntdcbct  dccflpitari,    Satcc,  de dfpeU,  t^u^fl.  i s  n  io6  6-iq^^ 
Gud-^^n.  dt^.hc,    ha  capitc  truncatorum.  &  iaqueo  fufpci>(o- 
rurricxcmpla  rcfcrt,    Tttr.  Greg,  ThoUf  Itk,  icap  jn  \  o  Siycr6 
Principis  juffufncritcxfccutus,  qoanquam  pltnamcffugiattcm- 
po}  alcm,  intranquillae  Confcicnti» tamcn  morfum  &  vmdidafli 
diyinam  non  cvitabit.    Princcps  quidcm  iram,fcd  Dcus  Gchen- 
nam  minarur.    I  icoquc  Judcx  poiius  dcbuiffct  officio  &  Magi« 
firatudcccdcrc,Facclqucproftcrncrc,quam  injultis obcdirc  n  a' 
dati«,  Toft  ylll/dt.in  c,  (umteneamm  d.dppelUt.leltnincconfdngmnei 
d,  rejudtc.    Et  pati  pot.iis  omnia  mala,quam  maio  conlentire^r* 
2d  n^v  eper.nunc  c.  trane  j^quifl.  /  yidebjerv.  meoi  crim.prdit.ut  / 

Caiamitofo  &  moribundo  inquifito  autcm  nulium  proyocati-  , 
is yci  aliud  rcmcdium  contra  iniquitatcm  in  hiscc  terris  fupcr- 
cft,  nifiilludflcbilc&miferabilc,  quoufi  funt  duonobiles  pcr- 
ducilionis  accufati,  q«of  Fcrdinandus  Quartus  Hifpaniae  Rcx 
ex  altisfima  turri  praecipitcs  dari  joffit.  Ab  co  namquc  ad  divi- 
nnmtribunalappcllarunt  ,  ut  Rcx  Fcrdinandus dic tiigcfimi 
comparcrct,  qua,  ciim  dormirc  crcderctur,  in  fata  conccsfit, 

F^ttufltb.  3  d  Jieg  Htfpfin.  &  Fnlgof.lib,  r  cap.  6 
SimilirerMagifter  Tcutoniciordinis  inLivonia,  cumjuvcncm 
injuftcfurticondcmnilTct,  citatusin dicm dccimumtcfiium,  ut 
yerumexpcrircturjudiciuni:  En,  morior,  inquit,  &vidco,qui 
fDCvocavir,  aftantem, 

Crany.  Itb.  ii  V^ndal,  cdf,M  Cdfp.  Schutx..  Itb,  4  Chreu.  Truff. 
Occafionc  hujus  matcri»,  hk  aiiaquoquc  notabiiia  excmpla  ad- 
jiccrcnondifpticuitfcquentia:  .n      r         •  r 

Eriderico  /Enobardo  Impcratore,  Antiltcs  Moguntinosfuh 
Henricus,  vtrpius,  tranq»iillos,  fuarum  lenim  &  ideo  Rom'« 
accufatus,  utincprus,  fire  iniitilis  n^'  -  '  1  ^  ^  r-^rc^^^  Ac- 
Ccsfic  Arnoldu',  qni  poftca  in  loci  '10 
Bcnricomiffu«adpurgandum,  igm  oieui*.MaJia.iU,  ^^uipu- 
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ratotum  quosdiin  Patrum  corrupinr5,&  m  Cc  vertlflTe.  ventum, 
ut  Cardhiiles  duo  Mogatiw^rn  mifli,  de  caufa  qujefi/erint,  Hen-  ^ 
ricum  dim  iarint ,  abdicarinc,  Arnoldurn  iilum  fubrogarinr 
H^nricuspitic  ucr  idfcrcas,  hidj  lus  qisflus  cft,'it  dicerec:In-  ^jjj 
jull:e  judicaftis.  Appelio  igitur  ad  lESUM  CHllISTUM,  ae-  '^j^ 
qai-fi  num  jadicem,  ibi  me  ccrpoafuram  cxhtbcbo ,  Venite  11- 
li jococludentcs :  Cavn  prascclTerls, nos f^quemur.  Profe(5l4fa- 
<5tumcil,  Nam  iilc  paflauaum  ferc  &  d  midium  faco  concc?fit: 
&  rumore  adaurci  Cirdinilium  dclato  itcruni  illudenres  :  Ecce  7^ 
pr«cesut,  inquiuntj  nos  fpqueniur,  Secuti  funt>oC  uno  die  uterq^ 
fubitA  abierunt. 


lufi.  Ltpf, iti  momtii &exempLpolit.cap.  n  yerf.  i  de  divindjufiitU.  ^ 


Anhic  Aatilles  Mjguncinus  Hcnricus  fimulctiam  criminis  aif- 
cujus falfi  fit  delatus  >  non  ex primitur.    SedconjeAuram facile. 
quis  faccrcpoteft.  Non  prastercundum,  quod.Grcgorius  Strigc- 
nitiusSuperinccndcns  Myfnenfis,&  AirelTorCon^ilToriiSaxoaici»,, 
,  in pofiiU,  EvangeL  fuper  Dominic.  2  6  poft.  Trinit.  Matt.  ij  cenc,  i, 
pun^,  3  pag.  jooS.  Jtem  Qeorg.  Lauterbeck^Confiliariiis  ^uondam  Bran^. 
dehurgtcminlibro (uoy  9vc^cntcnbn(t)  nominato  part^  s.  c.4.  ^ 
fcribunt  dc  quibusiam  Scabinis  cu\n  fuo  Judicc  fi^u  Pracfidc,  mi- 
litcmquendamdamnantibus,  Sccjus  pruvocationem  floccipcn- 
dentibus,  cujus  verba  rcfcrt 

Joh.Hering, in difcurf.  de appeUat.adjudiciujn  Dei,in  Falle  Jofophat n]so. 
"ixHHn  coct)  kiK  9\ict)rcrnn&  ©tcrrcnaucf)  ( t^cm^un^flcnunb' 
©crccbrcm®cri*t@offc5)  ^a^Scfpdtf  DarauS  ,  ^a^fu  ^crian^^^ 
ivnccl)f/  wcl*cn  |ic  filfctjlkl)  5Hm  ^ o^c  DcrDarrpfcn/  ffir  ta$  ^rin.jfTc 
@cri*fhi^5f;j|IofaphatluDc/  abcrcbccln  ^a\)x\xxti\>tm/  ^icnacn 
j(;rcr ricr  fchrccf  11*  ^al;in/  ctncr  tt^art>  i?om  ^Donncr  crfcbluscn/  fccr  an# 
l)crincincr3cci)cr(lo*C!V  t)cr  trifteiDC^cn  <Otcb(?a^l£f  <5c{)cncft/ 
x>\ix\>H  fct)tt)crli*  ^rancf/un^  t>a  cr  flcr  bcn  foftc/faat  cr        fcumcpn  K 
unti?cricu^fru/  ©atan/  mcinc©eclcj)mttJc^aHfr;l;rcn  ?  !Dn'f)a?cic^  Oeii 
n*cn?liit)  bi^f;cro  f^c^icncf/  ^cr()a(b<n  bin  iclj  uu*  t^in/  2(cfe  i     fij)  foJ  in) 
ttiittcri]v<an^<t  ^t.Kct^rim  ^Mlo^^aphatvorScrictif  (Tc^^  i^' 
ftolf  vnfctjn/  tenn^attMrb  cjnf^jrccfdvD  OJrflxtlubcM  p, 

Mn?>tvi..ci   .Ilc^  nnt»Kf<Sncfrt>cri)cn/ 

Mmmit, Geo^^  Lmcr^cck.diit, Uc^  ^ ^ 
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taHHd^bUfiS^xmptt  m<i(Mi<u  Anno  if}7.iri<tnemn<j^m^ajffe« 
S^orjf/  midx^  lob,  Geftm  um&  bcwcjlitljcr  -23rfacb<n  rvittcnnicftf 
ncnncn  tvoUcn. 

lohanncs  Tnifoni»  Satrapa  apud  Wcftrogdthos,  ciim  qucn- 
izm  capitc  plcvf^i  madalTcr,qui  gcnibus  flcxis :  En  moriorji  nquif, 
injuftc,  tcque  focohachoraante  Tribunal  Dci,  curnicinno^ 
ccntem  moTticondcmnes,  lirc  nondnm  finita.  Judcxequ6  cor- 
lir,  vitam  iinit,  &  (ocius  cjusfadus  cft  antc  tribunalcceli,qucm 
liqne  judjcavcrat  in  terra, 

OUus  MjLgnm  htjior.  de  gent,  Septentr^  Itb,  14  Cdp,  20. 
Templarii  militcs  ad  igncm  condcmnatifunt  Burdcgaliie  fimul- 
[uemortui,  Clemens  Papa  &  Philippus  Rcx  GAWx,  quojita 
lippellavcrant :  SaBvi.^limc  Clcmens  Tyranncjportquam  mihi  in- 
(er  mortales  nullus  jam  fiipcrcft,ad  qucm  appcllo  pro  gravi  mor- 
r,  qua  mc  pcr injuriamafticis,  ad  juftum  judiccm  Chriftum  ap- 
l]o,3nrc  cuju5  tribunal  tc  vocounacum  Philippo  Rcgcut  antc 
Jum  intVii  annum  compaTcatisambo,ubi  caufam  mcani  exponaai 
i jM«  finc  oravo  aiFeiSt^u  adminiftrabitur, 

Uh  t  loach.  Steph.lth.       E  Liq  jurhU- L\ip.  ion\j; 
Ui  i  :  rffe?t  lafl.  Lipf.  in  monitn  poitt.  cap.  i  /  &in(ermt 

Vdlem.  l\:yir.fH9pArth  Littg  lib.  i  Cdp  in  i8,  \  p.  Ex  Camerariocap, 
alt.  over.  iu..tfiv.  &  ex  Efern.  HtanMdlt  poltt.  d.  ration.  ftat.feu  idoL 
Trwctp  .lt!;.  j  punct,  ^  Steph.  Nath.injufiit  yulnerat.tit.  s  cap.  6  n  27, 
refcrrcxcmplum.  quod  in  Bclg  o,  anno  i^c^.contigerit : 
dammiies  Gcrmanus  juvenis  &  facetus  dato  figno  ad  cxcii-  .^i 
YocatujdixTt,  redcunt  ad  no$  cxcubiae,  utinam  &  pecunias  nun- 
ciujvcnircr,  qnod  pro  voce  tumulttiantisdclatum,  milcsapprc- 
henfus,  tortus  S^capitis damnarus  fuir,  qui,'cum  innocent  aw 
prodcflc  non  videter,  tcrribil!  voce  vocat  Capitaneum  fuum,eiq ^ 
dicir,  poft  trcsfcprimana^,  hac  ipfj  hora  nodis,  qua  ftrangulor, 
Deorationcm  rcddes  defangnine  mco,  prout  &  fat^um,  Capita- 
neuselapforermino,  in  pundoillius horae,  in  vifitarioneexcu- 
biarum,  e  ponrenavali  labitnr,&  fLbmergitur. 

Undcapparct,  in  Criminalibus  cjusmodi  provocarloncm  ab 
hocfeculoadalterum&  addivinumtribunal  aDco  quafi  fuiflc 
iecepram> 


rly  European  Books,  Copyrighl  ©  201  2  ProQuest  LLC. 

□  ges  reproduced  by  courlesy  of  the  Biblioteco  Nazioncle  Cenlrale  di  Firenze 
MAGL  2.6.58 


7« 

Ecquis  vflitdubitarc,  omnc$innoccntei,&antehapctcmpo- 
ra  &  in  hunc  ujquc  dicm  damnatos,^  ad  cxfecuiioi  cm  protra- 
^ou  aiipfiusSacrofandaejuftiti»,  Dci  Opcimi  Maximi  rnbu- 
nai>  fi  nonfcmptroreccnus,  attamcn  altis  fufpiriu  pcrinde  pro- 
vocifTc,  &  totaminnocentiaecaufamjudiciocjusjuflijljmofub- 
jiccre  &  coinmittcrc,  ncc  non  hasce  provocanonci  k  Dco  recipi. 

Exempla rcccntia ,  ctiam  antiquiora  poircnc  adduci,qu6d  cru^ 
dcliorcs  &  iniqui  jiidiccs,  juris  ordinc  non  fervaro,  fed  ievato 
vclo>  quodajunt,  pioccdcnrcS)  a  temporc  fufifanguinisomni- 
bus fcrme  bencficiis,  &remcdiis  jurisreisadcmpti^,  nonman- 
fcrintiibi  iimilcs,  fedcontinu6  fcrm^  animoaiIli<Sto  &  pcrtur- 
bato,  triftiorcsqueapparucrint,  quida.n  etiam  omnibu^  mcdiis 
fruftra  adhibiiis,  corpore  ita  contabucrint  indics,nt  brcvi  cx  hac 
▼ita  tcmporaiidccelfcrint :  Idquc  ptocul  dubioconfcicnciaf  mor- 
fa,  Citationcm  Dci  juftisfimicoram  dkvinocjus  judiciocompa« 
rcndi,  adprovocationcminnoccntumrcntientis.  £go  fcio,quaj- 
dam  foeminas  criminc  magiae  Cve  Vcnchcii,  juris  ordine  non  fcr 
vato,  levatoquc  vclodanmatas,  in  loco  fupplicii,  jam  jam  rogo 
injicicndas,  piopius  aceerfitis  fuis,  Paftor.bus  &  Cor.fcfrariij 
adconColationcm  concomitantibus,  fuamin  o:cnt*am  (ub  ^tcr- 
nafalute,  fandc  cfTecontertatas :  fuper  iniqv.iliimo  &  borr-bi- 
liifimo  torturs  proccfl^u  brcvibus  quidcm,  fcd  vaMc  conqucftas^ 
caufamfnam&fuppliciuminjuftum,  jufto  Dci ji^dicio,  appro- 
pinquantiquc cjusd  ci  noviffimo  committentes,  fub  hac  Iege,nc 
quisquam,  nifi  fupplicio  perado,  quicquam  dc  hac  contcftati- 
oncrefcissccrct.  Metuebant  cnim  uitcriorcm  torttra?  &  fqua- 
loriscarccrijcruciatum,  quoetiam  praetcrea,  &  corpori,  &  fa- 
inae  iricparabile  &  tantum  erat  iilatum  damnum,  ut  mortcm  pr« 
vitapotiujcligercnt,  horrcndiimque  illud  &  iniquum  concre- 
matiohis  fuppiicium  paticiKct  fuftinercnt.  Hic  rt  <5tc  &  com- 
modiapplicantutfaBpiusalCtisallegatirythmi,  dignifani,  ut 
aurcisiitcrisomnium  Judicum&  Cognitornm  caufarum  crimi- 
naliura,  prjcfcrtim  fuperiorum,  ficuti  appellationes  damnaro- 
Tom  iniqui  rejicicntium  ita  viciffim jure  merit6,  finc  fuffljmint 
litisabomni  provocationc  in  actcrnum  cxcluforum^  oculi^pu. 
blic^  cxponantur; 
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JMcdhU  tudices  judex  Genetdliis 
dntt  dignit.tsVupalu, 
icopus,  five  CAfdtndlii. 
lif  is  iOHiUmnAhttur,  nec  dtcetur  (juaIU ^ 
J '  Lfn  MttegAte^ 

-^'  .  repltCMre, 

~     Xslfi  AdApojhltcdm  fedem  dpptUarey 
Netjae  codtctUosCdfArtnttAre. 
I{e'u  conde>K)ui;jtury  nec  diietur  qunre^ 
OjTtrurr.mtfert,  quid&  quales  eftis^ 
Qiiid  m  hsc  ju  itcto  atcere  potcfi:f, 
Hicnonertt  CodLthcus,  nec  DigefiU^ 
Lie.nertt  Domtnuf,  ludex,  Adory  Tefis, 
Qiianquam  autem  Uidiccscrndehorcs  juxta  «C ftupid»  occai- 
lataequcconfcicntias  tafia  -Ito  ftipercilio  dcfpicicntcs  &  come- 
mncrites,  imAintciduiT  ridcnce^.fimul  etiam  tcmporalcm  pcc- 
namproprcrpotentiamcfFugtant  ;  Atramen  plcramquc  rcftcm 
nfcicnriam  fccum  circumfcrunt,  qjia?,  quamviscatncrio  ufta  ad 
ipusfccurc  conquiefcat,  tamen  aliquando,  &    non  anti,  in 
arriculo  mortis  tanquam  c  fu^vi  fomnocxcitat-i,  inftar  millctc- 
ftiumerir,  &  grav:uj  eill.gctcor,  quamulla  laccratio  corporif 
COrpus  cruciarc  potcft, 

Gtidelm.  tr.  d  mag.  &  Venef.  itb.  j  cdp.  i  w 

Anappell-it.one  mtcrpolita,  vcl  nuilitatis  qncrcla  inftitut;?^ 
inGuuati  quc  proceftibu^  appeliatoriis,  canfa  crimmalis  a  Do- 
minis  Camcralibuiad judiccm  ptiorcm livebcnc,  fivcmalchic 
judicavcrit,  flt remittcndi  ?  Vide  pr«gnamibus  rationibusne- 
gativam  confulencrm, 

Vaul.  M^tt.  iVf  hener.  Oyf.t>fM£l  Itt.  l  iferb,  lufittienmUwpdg,m'tH 
12S  &  ouAHotAYt  tnO-4  meispr.ict.  tit  5  Ohf  i  n  29  &  fecjq. 

Scdhoc  f^fi^^/icfri  C')  iiilium  intcrris  f  riperii  Romanicxtra  ca* 
fuDinuilititi  ,  cx  a<^>is  notoriaf,  vfl  TncontinCiUt  probanda, 
proptcr  ord  Cam.  d/lpoiIrUncm  cxprcfT»  n,  pratSifari  neqnit: 
Ur  vidcrcitltex aU-garaa^/'  t  tit.  f  n  2 p  &  fqej  mearum  ohf  prdH  & 
inmco  trj^l  d  xppelUt  incrtm  ni^^  &  15^  :nfi/t.  Nullita?  atKcm 
«adiinotoria  (  qaod  proptcr  rr.at«ri«nejcsficatcm  Sccafuum 

frc- 
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frequentfammonendumcfrcccnfco;  non  taniiimdicitur,  qux 
patctcxih,  quaefcrfpcarcpcnunturinaais,  led  (:t;amcxomis- 
/?<  ordccffu5  fubllami^lilnis,  ad  rci  appcUantis^ictcnfionem  ne- 

c.  ur;.;/  Sabft  intulccnimquandooinitutur,  non  valet,  quod 
ag  tur/  cAp.  Anmudxertfnaum  2  (jHdJi.  2  c.  uU.  /.  cum  hisS,  k  Vt£' 
xyr  ijfd  ^tran/A^.  tt  onnilo  co,  quod  omjtti  non  dt  bu  ft,prae- 
fumitur,  iioncfte  fadum,  Lud,  KpwAnionf  bi^VauI  roL /  Ci^nf. 
rj4  n  2f^Cuit.  jun.  Yol.  i  conf  ifn^Buriat  xoLic^nf,  94^2.  ^  5o- 
lcnta- teminiqui  Jr.diccsad  (iipenorc^ii,  extra  ada,  litcrijf/uif 
maleyoiisdcfcrfCp  hoc  veliliud,  quod  deJldcratur,  intervcnis- 
fe,  &uonelTcncgleaum.  Contra  quod  eft  noi^nduTr  ,  quod 
judici  aflcrcnti  non  crcdatur,  niiT  conftet  cx  ac^fs  Mdfcatc.d. 
frobat  Itt.  A  coHil.  3  2  n  41  &  56  &  concl.  3S  Matt  W^jemb.  C^nf.  7  fh 
7  pag.mih'i2ioGMLd.  arreft.  cap.iin  30 &obf  17,4^1  j  Ubr  i  vtit.qUAft 
7  decad  /  n  /^.  Et  quicquid  in  a<fti$  non  rcpcrkur,  omifftfm  efle, 
&:nunquaminte^^vcniirc  intelligarur,  cjti^que  omi(lio  hoc  ipfo 
f  jificienterprobatalit,  text  elegans  in  c  quomam  cGntra  d.  probat. 
Gatl  dt^.  loc.  Deciw  conf  ^Ss^^&^  tncip.  pro  rejo/utione.  Vbi  di- 
citncgativamprobaricxco,  qu6din  proccffu,iUud dcquoquae- 
ritur,  non  rcpcriatur,  text  in  l  fin.C  d.  reb  Cred.  Bart  ibid.ni  2, 
Meifchner  tom.  1  decif.Q0m.2S  nS4  adco,  ut  fi  fubftcntialc  illud 
fir^  fufpcndatijr  fcntentisBcxfecutio  proptcr  nullitatem  notori- 
^tx\,  Gail.  iobf.usn2.  S'  hoc  velmaxime  incriminajibus. 
Aftutiores  vcl  imperiti  quidam  Judiccs,  nevidcantur  iniqui 
injurioti,  obfervant  quidcm  fubftantialia  proccffus,  fedcumjy- 
d:uracaufaB  &fupefficialitcr&non,  prout  de  jurc  decet :  Atq; 
ficres  cedcm  recjdit.  Cumpariafint,  aliquid  non  ficri,autficri 
qniderr,fednonlcgitim^fivenulliterfieri,  L  (juotiesSff  quifatu 

d.  cog.Ld  <etate  n  €\/nihily.  ff.dintenog.acl  ViiU  voi.  3  con/.Mar^ 
purg.  34^36  GatL  d  arrell.cap.  tini4.  Ex  qujbusfacilc  in- 

fcrtur,ctiani  hoc  incafu,  dcnegatae  appcllationis  t<in- 
quam  fnnocentiae  praeficlii&de^enfionis,  notoriot 
caufam  principalcmnoncffcrcmittcndani» 
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Tradatu^  Alter. 

Dccades  quarftionum  ,  ad  proces- 

fum  criminalium  neceflariarum, 

ffDECADIS  PRlMiE 

QU^STIO  PRIMA. 

Jnv'  vf^tc idefenfionemfuam  dcducluro^  danda fit copia 
r.Slorum  hi  qtnfitionalium^ 
i^irmatur,  &  de  jure  Communi  nullam  ha- 
tdiiblum,  1.2  7eedendo.C.qu»ltttt  &  tjuando  Ij  de- 
t  igttur  itxtt.  d.  4C(uf.  lul  CUr.  inpr.  Crtm.rult. 
49tt2  Betied.C4rfi..m  tr  ctitHpAtt.  3  qutft.  iis  «  99. 
.:t  olif  mfaiCttm.ftucl.  tit.4olf.tn»&  ikt  cit*  plutes. 
uc  cciam  tempore  5  reo  petatur.  Quia  ratio  in  defen- 
fioneeft  pofita.    Hinc  malos  Affeffores,  juris  &  juftjtia:  ;gnaroj, 
Denm  &  juftitiam  conteranentes  inqnifitocopiam  non  commu- 
nicare,  atfirmat  Vxtalm.  de  mslef  n  4-  qucm  ctt*t  Vmm.  tnjtocejf. 
hd.4t<lh.  I  r  « 1  /  i»  med.    In  foro  autem  EUaor.-tus  Saxonico  rem 
paul6aliter  fe(e  h.bere,  m.U  puto  airetere  Bened.a  Carrz. 
cba.  qu4.  n  ,0 ,  &fqq.  ubi  dicit :  Facultatem  indic.a.  teftmm  at- 
teftata,  alia6ueadta  inquifitionalia  in  j.id-cic-,  JudiceSi  Scabi- 
nispr*rentibu$  infpici.ndi,  inquifito  eius^ue  Advocato  conce- 
di.  itautliberumfitipfis,  indicia ,  aluque,  quaefibi  prohcua 
fore  putant.  ex  adi,  inquihtionalibu,  decerpeie  &  confignare. 
Copiam  verA  adorum  inquifitional.um  dari  .lon  folete.  Kano- 
ncsBenediaiCarpzoviifunt,  primA,  hoccolbg.exordtnat.one 
Politica.  tit.  »cn  3uftitien-ea*cn,  «./.  ««  verb.  ^btr/onim^ 
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mquliltlon  aaa,  au* itol  nacbQJcfcfeaffen^cif  Ux^cxfcn/mbUfm* 
t)<n<rumbf?4nt>cl)<r(Siitt)<n/  tttt5Hju(;un3<nK^  Adrocatcn,  iu^o 
^cnitjart^cr  ©cnijfc/  5U  t»urcl)fcf;cn  nacl)^cla(fcn  mxU/  K.  ^  Quo 
ipfof  pergitCarpzOacontratiofcnfucolligitur,  copiamipfam 
a(5loruni  inquifitionalium  inquifitodandamnoncflTc.  Secunda 
cjusratio  cft,  qu6d  in  dcfcriptione  atJlorum  multum  tcmporis 
confumcrctur,  ac  per  id  non  parum  dcdu(ftiodcfen(ionis>ac  pro- 
cefrusinquifitorius  procraftinaretur ,  quodcft  contra  naturam 
iftius  proceffus ,  quicclcriter  absqut  ftrcpitu  &  figura  judicii 
cxpediendascft.  Primamrationem  prsBtenfamquodattinct,  non 
rcdieacoliigiturcxdida  Ordinatioue  Politica»  Namquc  rc- 
gula,  argumcntum  a  contrario  fcnfucffe  validum,  pluribusca- 
iibu$?imfuamatqueofficium  pcrdit.  Ex  quibuscft,  quod  hic 
ctiamrccfti  appiicatur,  quodhoc  argumcntum  icontrariofcnfu 
fallat,  fi  aliaslegesTeltcxtusincontrariumfuntcxptesli,  Hier, 
CdVdU.  Com.opin.qudfl.^^S.n,  Quia  legislatornon  pr»fumi- 
turidToluiffcacfcnlifse,  quodaliis  lcgibuscxpreflis  rcpugnat, 
/.  z^.  ly.  C.  d.  vet.jur.enucL  " 

Quanquam  autcm  nulli  reperiantur  tetxiis  juris  Saxoniclin 
contrariumcxprcsfi,  quasftionem  propofitam  concernentcsj  At- 
tamcn,  cumconftct &indubitatumfic,  quodcunquc  injurc  Sa* 
xonicononinycnirurmutatumCve  cxpreffe  dccifum,  illudrc- 
mancrcfubdifpofitionejuriscommunis,  &fatcnteipfo  Domino 
Carpzovio,  velutiininitio  memini,  hujusqu«ftionisaffirmati- 
Ya  dc  jurc  Communi  nullum  habcat  dubium  :  Sequitar  omnxno, 
quidhoc  argumcnjum  d  contrariofcnfu ,  contra  jus  communc 
incontrariumcxpreffum,  procedcre  non  pofGt,  ciimexcoin- 
ducerctur  juriscorrcftio, 

NtcoL  Efcrkard.  in  top.  a  contrdriofenfn  S  Cajlrens.  cor.f  17/  k  ^  lib,n 
Vcluti  in  gencrcquando  ftatutum  difponit  circa  cafum  provifua 
jurccomuni,  tuncnon  habct  incolocum  pradidum  argumcn^ 
«umad  corrcAionemjuris  communis, 

Bart.  in  L  omnes  fofuli  n6iff.de  ]uft.  &jur.  Bdld.  &  VauI.  de  Cafir. 
inL  Afud  miquos  C  djurt.  Felin.  Ute  in  c.  fignific4fti  de  for.  contp.  Hter. 
Cdvall.  opin,  comm.qudft.  336  n2. 

Quoniam  ncque  dc  jurc  communi  fumitur  hoc  argumentum 
adcorrcftioncm  icgis, 
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Secundumgl.  'in4^m'tc,de  ^tat.&  quAltt^t.  in6  &in  c.  fignificajli  de 
for,  eomf,  C^vnfl.  dtii,  lcc. 

Kcquc  validum  cft  argumcntum  a  Contrario  fcnfu,  fi  cxcore- 
lultarct  pravui  &  abfonus  intcllc^tus;  contia  raticrcm  naturale, 

Eveihard.  di^,  hc.  n.  7. 

Jamautcm  cxhoc  Domini  Carpzovii  argumcnto  a  contrarfo 
fcnfurcfultattalis  intcllcfius  :  Qiiiacft  contraiiiquifitidcfcnfi- 
oncmcjusqucdcdudioncra  &  dcmonftrationcmi  jurc  naturali 
compctcntcm,  fi  non  in  totum,  attamcn  in  tantum.  Ciim  ccm- 
municatioindiciorum  &  adorum  inquifition«lium  dcbcat  ficri 
plcnc,  cum  dic  &  Confulc,  cumloco  &  tcmporc,  &  omnibus 
aiiiscircumftantiis, 

Ernejt,  Cothm.  rol,  $       29  n.  17  J. 
ficinaliquo,  ctiam vclin minimo>  rco  tollatur  dcfcndcndi  fa- 
culias, 

Fdrindcin  pra^.  Crtm.lilf,  itit.  j  qudft.39  n  jj7* 
Etiam  in  crimincnotorio,  ciim  (cntcntia  notorii  dcclaratoria 
icquiraturj  &  idco  rcus  primum  fit  audicndas, 

Gdit.  lib.  2  d  pac.fuU.caf.  yni.9.10. 
Et  gravisfimo,  ctiamin  criminc  Vcncfici!, 

G4i/.  diStJoc.  Heig.  l\b.  2  qudfi.SJ  Orer  tnpdii.  crtm.dbimt,  d.  df" 
felUt.  nj7f.2Vtd  Qbferv.meds  Crtm  prda.  ttt ^ObJ.  2n  s  &  6.^  ^ 
Etiam  non  pt tcnti :  Cum  talis  pctitio  communicationis  indicio- 
lamfaepcinrcisintcrmittatur,  vcicxanimi  conftcrnationc,  vcl 
ex  fimplicitatc, 

Vid.  Obfcrv.  meas  crim.  frd^.  tit.  4-  diil.  01  f.  2nj.6. 

Advocatus,  pcr  horam  unam  atquc  altcram  ada  pcrluftrando, 
omniatamcxaaeattcndcrc& obfcrvarcncquit  ,  quaecaufa& 
dcfcnfionisinquifiticxpoftulatnccesfitas,  quam  fi  corum  habcat 
copiamdomijubitotics,  quoticsopuscxiftimat,  inopcrcdcdu- 
ctndsedcfcnfionif,  ad  ca  rccurrcrc  &  omnia  prcsf iis  confidcra- 
rc,  intccra  ci  rclinquitut  potcftas.  Acccdit,qu Ad  nbn omncs Ad- 
vocati  finc «que  prompti,  &  paucisfimi  caufarum  &  proccffuum 
Criminaliumpcriti:  Uttaccam,  Advocatis  pra:ftantibu5,in  ju- 
^licio  inquifirorum  caufi  comparcre,  &  afta  pcrlcgcrc  intcrdum 
^ravccJrc.    Pr«tcrcaji;diccf,  vclScabini,  corumquc  Adtuarii, 

L  I  morac 


morseimpatlcatiam,  finonverbis,  falcem  vultu  SrgeftibLisaaa 
pcriegentibus,  non  rariindicarc  lolent.  V  lic  facile  ab  Advo- 
catopotcft  praereriti,  quod  obfervacu  digauTi  &  neceffariurn. 

9  Quaproptcr  Judex,  indiciorum  copiam  denegans  debetpuniri, 
BMrt,&LA'exinl.  4-  ^  hocautemludtctumff.d.d^mnoinfecl, 
Maxim^,  fidolosc  omifcrit,  proacin  dubio  prsefumitur, 
B4rt,&  Aiex  di^.l.H<ppol,d  Mtrfin  prA^.CriJH  i^  nunc  videndum  n 
Ec  a  tali  dcn-g  icione  pocefl  appcllari, 

Ern:^,  CothmM.voL  i  conf  jn  az.  nsMxtth.  Ber.lich.  dl£l »  decif 
i6i  n  \}&  Alii  ihidem  citm. 

IQ      Infupersn  gcncrc  ratio  naturalisdiditac  ,  l7  validc  quifpiam 
Yclit  argumencari  a  contrario  fcnfn,q>)6d  hoc  fieri  debcacnon  in 
plan^  diverlTs,  aut  mutatis,  fed  iisdim  rer;Tiiais  retentis,  five 
ftridi  ad  limites  verborum,  quas  in  fcnfu  dLrcifto  ponuncur, 
Deciiis  c$tjf.  it6.  n. 

Uiidemaie  concluditur.  ex  ordinatione  Elciflcrali  Policica 
<//<5f.nr.  i?on  Juftien-TBcrcf  :  Perm''tci  nimirum  inquidto,  eciam 
pro  ratione  pcrfonse  &  caufas  circumftantiarum  ejusqne  Advoca- 
to  atftainquilitionalia,  prsfentibus  Scabinis  perlcgerc :  Ergo 
copia  eorundcm  ad  dcdu<5lionem  dcfenlionis  cft  dcncganda.  A 
divcrfiscnim&fcparatismale  infcrtur.  Etinfpecie,  quAdnon 
fufficiat  inquifito  indicia  oftcndcre  pcrlegenda  ,  fcdoporceat 
etiam,  ut  fiatcopiadefcribendi, 

Vldcatur  Frutjc.  RjpA  iti  1. 1  j,  dpudquem  i  C.  edcndn  S  Mattb.Ber^ 
lich.part.  idecifi6i  n\i, 

Nccquicquam intermittendum,  quod  ad liberationcm inquiliti 
ac  innocentiaeprobationem  faccre  poteft. 

Carp-^ov.  confl,  Sdef  lo  per  l-Addictos  C.d.  appelldt,  Matt.  Steph. 
innot,  adartic.66  conft.  crim,  Catolt  Qu^nt» 

Nein  aliquoetiamvclminimo  rco  toliatur  defcndendi  faCultas, 
Farinac  diii.loc.  ijuvmadhocanteacitavi  Capoll.  conf^mis  Ber'* 
ta-^ol.confi^on  i  & s  Scac.  tra^  deindic. iib.  i  cap.  loon^&S. 
3  1  Quippc>  qui^dneminiprobationisfuaeviarcftringendaautco 
araanda:  Sedimi  potiusamplianda  (it;Neccujusquam  impedi- 
cnda  dcfenfIo,qu6  minusinnocenciii  ipflus  &  rerum  vcritasquo,- 
quomodoapparcat.    Qi?inim6  Judcxcxofficiodcfcnfiones  rci 
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quoBrcrc,  casqacadjuvarc&fupplfrcomninodcbcr,  ctiamipfo 
rcotaccntc, 

/.  i^finsn  defendAnturMBirtol.f.d.poenisi  i  ff.  de qiuUlon.  ^iuthen, 
quifemtl  C.  quomodo  &  quando  jhdex.  Vjinorm.  in  cap.  yentens  n  \p  & 
Z2  deaccufut.Dn,  Ben.Carpyov.  in  Jnrisp.for.pArt.  ^  conft,  S  defin.S  n^, 
Si  igitur  plcna&libera  manu  defcnfio  inquifito  cft  concclla, 
concedcndi  quoquceft  eidcm  Copia  acftorum  inquincionalium» 
tanquam mcdium  ad  illam  pcrduccns,  ConccfTo  cnim  aliquo 
omnia  conccira  funt,  finc  quibus  fruftratoria  cflct  concesno, 

/.  2ff.  d.jur^diti.  DdiomncsDeci<xnvol.  3  ie(p  4  n  4S  Mevocb, 
retinend,  pplfrff.  iiemed.  ^  n  no&remcd  7  n  iTCravet.  Cotif  iji  n6, 
Nic.^ufnerJib.  s  cotif4  »  9,  i/  & feq  ipfe  Dn.Carf^or.  tra^,  crim. 
part.  ?  (juxfi.  10 s  n  20, 

Et  quidcm  mcdia  ad  dcfenlionem  &  innoccntis  dcdofiionciti 
funtconfcdcnda,  qu6  meliiis  fieri  potcrir, 

l.  2&  ti^i  Dd  ff.  d  jurvdt^l.  J{eufuer.  dicl  loc.  n  j/.  In  tiimDii^  ChiL 
^cni^  Eiecl :  Suxon.  quondam  Cancellartusy  &  eum  fe.utus  loacb.  Giorg. 
Viit-^nfisyScaLmatm  Saxomci  Magdclufgenfu  oltm  Jffellorytnnova 
ititui,  &ahh  ■  ?  &  ahdaedittone  proceffus  jtidicartiy  fub  ruurica: 
SBontcm  vi  inQ<i\(i}i'.dejHdtctoinquifitoriopag.mibn2.  ica 

Ircibunr. 

miijTvtuuicftmtkrcm  SaH/  tcme/  «oirJcrtcnfcicScrf^un.j^^ 
f<t\&t/  bic^lrfi^c/  (Sapifcclunbantcr^  fib(ranrn>cru(/  iinb  taxaw^ 

n^i  '  ■  ^^^r-.^.'--  :  •■  ;V. 

t>ci.     • 

*c  ©cri*i  fcmt  un  (?at  cUui  orDcnciict:CM  ^va^H/iiul)  ciiicr  cv:ciit^ 
liu       '  Succcditenim  inquifitio  in  locum  accufationis, 

f  Bartohn  /.  tvfumeni  ff.  d.  publ  jud. 

umb  3cbul)rc(  fla;^/  ta^  tcr  Proccfs  Hx  ©vr!4)tc/ 1  i 
\\\  i  ci  .^cfLuiun^  cinc^  ortcrtlicl;cn  (9cn*f^/  tiucb  <jc().:...  .  .  c. 
5>nbtarnmbaDcExccptionci ,  ticwibcr  cincn  jtl4gcr  im  i^cdl)tcn 
mi'  .tvan.^t/  moi^cnaucDwitcrtcn  Svicfctcrticfcefal^  unt<iv 

Atx\..  ,a»,-^  ®<ri4f  mf^cn>antf  untscbrauAf  tvcrtcn/ 

Itdem  dia.  procef  judtc.  cap.  33  f^l-  J^ffub  ruLric.  appellatio  Hn 
»cinli*crSraf^c/  fornjaltLusfequenttbtu: 

Q3nt  tvcilm  ticfcm  ;\ali  tcr  i)\icl)tcrtcm/  Ux  ba  $urpcinlt4m 

l  Sras^ 
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grajcfcl  m\ixti)<\Ut  mtUw  tu  Aiticalo^ct  ^cp<vm  Kxoftlbnv 
taxMi\f  ttc  giMfjc  ^cMcn  fcl^in  ubarddjin  fdjulDijj/duff  cx  ftm 
S)7o|)m;rrTt/  oUx  ^cmiftmifdmx  ^nfimlb  ta^tstw  anfi^mbxin^ 
5<n  mii^c :  vS?o  hci^  (^txioti^ixt/  fc  ma^  baycu  auct)  ^ppellim  mxbcn. 

ProcefTus  cfl  etia  nullus,  quamvis  cofuctudo  cffct  in  contratiu, 

M.itt.  mjemb,  CQtify  pin7&  fluresabeo  citMU 

Audiamus  hacderc  candidum  F^rm^ciimonitum  li 
tnpra6l,cr'mStbAd/wqmf,qu£fi>lin47>  ^        ^  ^  .i/ 

ubidedencgantibusintcgroruma(florum  copiasita  fcribit:  Nec 
excufantur  fudices,  qu6d  alitcr  hodiepradicari  tcftentur,  quia 
nccpraaicaveracft,  6c  quatenusfit.  cft  potiuscorruptela  fica- 
biifuscontrajus  naturale,  divinum  &humanumindudus,ctiam 
contra  bonos  mores,  &  in  pernicicm  eorum  anima?,  quam  ftylus 
fcu  pradica.  Id  cnim  admiferunt  aliqui  ncquam  Iudice$,nc  co- 
rumncqaitiacx  proccffu  forfan  notorie  apparitura  detegatur. 
Rogo  &  moneo  ludices,  nonobftantc  qaacunque  prastenTa  ob- 
fervantiain  contrarium,  uthodiinon  foliim  ponantrcosadlar- 
gam  cum  termino,fedctiam  conccdant  pcrfcdascopiaj,  &  ado-  "T^ 
rum,  &proccflus,  &indiciorum:  alitcrcnim non  potcft  rcoda- 
tadiCidefenfio  :  hocenimnihilmododcpcritHfco,  juftitias  non  .  '! 
fic  nocumcntum,  ludicum  ncquitia dctcgitur& rcorum  innoccn. 
tiae  faepisfime  confulitur.  Hu  Farinacm, 

1 2  Sccunda  Domini  Carpzovii ratio  non  ftringit,  nimirum  in dc- 
lcriptioneaftorum  raultum  tcmporis  ccnfumiacpcr  idnonpa- 
riim  proccffum  inquifitorium  procraftinari.  In  duobus  tribus-  ''^ 
vediebusmultapofruntdefcribiada.  Et  quid  tum  poftea.  £ti- 
am  fi  plus  tcmporis  requirat  ralis  dcfcriptio  ?  Hic  non  agitur  dc 
glandc  legenda,  de  calccfodicnda,  dc  tribus  pofthumicapcllis,  Qj 
&c.  Scd  dc  fama  &  Sanguinc  hominis,  Chrifti  Sanguine  rcdem- 

pti,  ubi  nonpraecipitanter,  fedprudcntcr,  &  undiquaquc  cir-  '"^'t 

13  cumfpc<flicftagcndum.  Proptcrca,  ficutiFifci  Advocatoin  pro-  & 
ccffuinquifitorio,  accufatoris  locum  tcncnti,  copiam  adorum  h 
&totiusprocc(ru4  dcfideranti,  velctiam,  quod  fit  frcqucntius,  ^ki 
infpe<ftionem  &  perlcdioncm  adorum  jpdicialium  ad  accura-  b 
tiorem  tclafua  contra  inquifitum  retUiidendi  commoditatem,  Fi 
quotiefcunquc  prolubitu  pofccnti,  citradifficulutcmj  concedi-  ^iiii 

tur  1 
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Cnr&nuUo  temporedenegatur,  imiintcrdufndomi,  quod  vl^ 
approbandum,  pcrluftranda,  quamdiu  vclir,  daturpoteftas.  Ita 
valdccft  iniquum,  copiam  intcgrorum  aiSorum  &  totius  pro- 
ceirusinquilitorii  inquiiltidencgarc.  Idque  contra  juris  Regu- 
lam,  naturalirationc&aequitatc  fufFultam  :  Quod  conccditur 
adori,  rcoquoqucpermittidcbet  :  Et  rcum  accufatumcum  ac- 
cufatorc  adimparia  judicarc  nonoportct, 

/.  non  deket  a^ori  41  ff.  ^fg  p^r,  cdp,  non  licet.  VH  Djn.  d.  reg  jur. 
inftxto  Dn.  Bened.  Carp^v.tr.crifn.pdrt.  3  qudft.  iosn2$.  Nic.B^uj^ 
neritb,  sconf.  4  n  s. 

Quippc,  qu6d  fovorabiliorcs  fintrci,  quam  aftorcs  habcndi, 

Ifayordiimes  §2$  ff  d  reg,  jur,  l.inter pdrtes  ff.d  rejudic. 
Longior  plcrumquc  fumitur  mora  &  cun(^atioad  accufandum^ 
vcl  inquiteiidum,  &:  argumcnta  contra  accufatum  conquircnda 
&  magno  ftudio  confarcmanda.  Eft  itaque  fumma  iniquitas,& 
procclTusnuilitas  ,  ubicontra  in  reorum  dcfeaiionibus  invefti* 
gandis^  defcribcndis  ccicrrima  dcprchcnditur  prascipitatio,qu« 
juftitiae  novcrcacft, 

Vtd.  Ohjerw  meds  pra^  tit.  1  Ohf.  4^19 &ibi  Dd.  citdtos. 
Omnianon  propcranticlara,  ccrtaquc  crunt,  fcftinatioimpro- 
vidacft,  &coeca,   Q^jod  didura 

FdLij  ex  LivioM.  22  Mna  I{o!;ert,  rerum  ludicdt.  l.  ic,  4. 
citat,  &  in  tcrminis  Judicii  Criminalis  applicat.    Dc  Sanguinc 
hominis  nullacunv5tatio  longa.    Nihil  grarius  &  mclius incul- 
caripoteftjudicibus,  quamid,  quod  dici  folct :  Fcftina  Icntc, 

loh  Oldendorp.  tn  Eftchtrid  Except.  fubruhric.  Excepliones  &remed. 
ddrerfus  tnju^dm  fententidm  pdg.  miht  i26lin,ip.& 20. 

QuinSc  mcliuscft  noccnti,  plustcmporiscxabundantiindul- 
gcrc,  quaminnoccnticxproccflus,  vcldilationumcoariftatione 
iafcrrc  prarjudiciumi 

Emefl.Cothm.  volsrejp.  ifinfin.n?^  exUdbfentemff.  d.  p(tn. 

Proptcrca  olim  in  caufii  capitalibus  reis  trcs dilationcs  &  plu- 
rcshorx,  aiftoribujvcr6  nonnifi  duaeeranr  pcrmiflay 

/.  ult.C.d.  poen.Menocb.iibt  2prdf  ipnj.&S' 

Falfajuxtaaciniqua&pcrniciofacftdi(ftK  fecundae  Carpzo- 
viiiati^nii  fubratio;  Nimirum  cjusmodi  a^Sorum  dcfcriptioncm, 

& 
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i^ncmpons  Inrumationerti  ^(Tccontra  naturam  pr^ccfriisinqni- 
fTforii:  Idcm  narr^quc  drdo,  cxdem^iie  folenxiitatc;  f«nt  obler- 
rand.-c  in  proccffii  inquifitorio,  quai  obfervantur  in  accufatorio. 
QWabundanterdemonftraviintraaatudcappcllationc, 

:  f/.  41  ti^ffuc  adn  jS  Vtdeamuf  Wid.  Out^  Dd.  &  ipfe  Ben^  C^rp^  in 
tr.ul,  Ciim.  part  s  qtfdR.  jov  n  6  7  &  ^t*'^^  i'S  n  ly  Matt  Berlichf^nr 

2(leol.2Sint2&fqq.  '  _ 

Cujus  itaqftera1ioni<ron  fxftatraiio  ,  cjusrationiMion  cltna- 
bcnda  ratio. 

;  Hujus  quxflionis  affirmatiram  tamcn  limitandaro  ,  &  Dn^ 
Garpzoviifcntentiaf  locum  relinqucndum  cenfco,  prirtiO,  ubi 
cumdtli(^iiitrocitate  concurrit  moraepcriculuin, 

FdftnAC,  inprAa.Cnm.ltb,  2.  tit.  s  dt  i^dic.&  tort  qu<zsi.  S9  n  ns. 

Ecintali  vcl  fimilifpcciali  cafu,  prasfcrtimpcrfona  qualitatc 
concurrcntc  vidcturdifponcre  owiinatio  Elcftoralis  poiitica.  Sc- 
cundo,  quandoinquifitus  &  cjus advocatusjuris  prAtcnfi  ncccs- 
litatc  nonadaai,  ultro  confentiiint,  &  forfirantemporis  rcdi- 
mcndi&fumptuumcavif^jnfola  a^orum  infpc<arone  acquie- 
fcunt,  vel  eam  tantam  fua  fpontc  petunt.  Q^od  cgo  non  femcl, 
praefentc  judicii  AauaHo feci,  6c  accepra  copia  unius  vcl  al teriui 
•  i  mc dffignati  fcripti,  pro  meis  ciicniulis  fcntcntiam  obtinui. 

Alia  pr^tcrcaratiopotcftetTc  pcrmittcnda  infpecliunis  3^0- 
rumcoramSc5^bini$,  aliqua  fortaflefufpicio ,  vel  quod  in  a<flis 
quicquamdcfidcrctur,  ldc;«c vidcntur innuercvcrba:  ^JJn^bc^ 
fitn^fna*-:3!iibfWntc  t(r@ad)cn,-:c.  -  Alioquin  fcqucrctur;  Aut 
indiiftc&regulariter,  omni  inquilTto,  cjusque  Advocato,  ifta 
conditionc,  circumftantiarunct  cauf»  &  pcrfofiKetiam  non  exfi- 
ftente  intcgi-um  effcperluftrarc  afta  Scabinis  prxfcntibus:Q«od 
autcmeftcontracKprcflra  Ordinationis  Elcaoral5»verh,a  :  Aut 
plerisqueinquifitis  dcfcnlionis  viompra?cludi :  Quod  patct  ad 
fenfum.  Namquc,  juxta  opinioncm  Domini  Carpzovif,  nulli 
jnquifito  defcnllonem  liiam  dediiauro  datur  copia  ac^orum  in- 
quifitionalium  :  Etjiixta  ordinationem  Elcdoris  Po]iticam,non 
'OmniinquifitocjuTiquc  Advocato  ada  in-judicio,  infpicicndi  da» 
tur  iicentl a,&  nonnifi^cxftantc  conditione  circumftantiarum  cau 
f£3r  perfonst;.    Indc  fcquicur  multii  in^uifitisi  contrajura,  & 

na- 
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nataTalia,&:  polTtivadcfinCont 

Hancauic  fuiiTcDomini  orJinantismentc^  ncmotacilc  djxcric. 

Nihil  eft,quod  Dominns  CarpzpYius  dict,  tjiun.vs&foj&itS,  t 
limitativc  addii:  C«tcium,  qnod  dixi,inqaitito  copiara  aaoftim 
non  exhibcndam  elTe,  illud  folumnucdo  dc  adii  icquifitionalibus 
acciplTolo;  Etcnim,  fi  rtus  atccftitiones tcftiwm  fupcratticalos 
dcfcnfionalcs  fxamiiutorum  petat,  harum  copiam  ipfi  hacd  de- 
ntgandamcflTe»  Tel  txindc  patcr,  quidcxamcn  fopcrdcfcnfione 
inpuilitipars  fita^fiorum  dcfcnfioaalinro,  jaiq^  rci  potisGmum 
conccrnat.  Htc  Ct^rpiLovm.  Sedejus  rationcs  funt  pTorfuscr- 
^one;t,  nullam  diTcrfitati*  rationcm  contincntcs.  Namque  o- 
ciniaproccfi  in-nquifitorii  aaa,lcapitemqueadcalccm,vocan- 
turinqaifiiionalin,  b  ulloDoaorc  ctia»  Saxonicodiftm- 

cui3nturintcr  inq  aia  6c  dtfcnfionalia,  &  non  tantum 

examcn  fuper  aiticuHs  dcfcnfion-ilibcs  inquifiri pars eft adwum 
^  dcfcr'^  -ncTciconccrRit,  fcdeiiamomnia,  qu^Kab 

j^j^:^  ionifpcrAdafunt-  Naminillis,  ficindc- 

pofitionibustcftium  fupcTinquiutionalibns,  tcI  eiiampto  fola 
Lri^infoTmarioncreccptorum,  multa  poiruntcffc,  quaradin- 
quiCtidcfcnfioncm  faciunt,  cjusqucjusconcerniintTcl  maxitrc. 
Propterea  dcfcnfiouis  favorc  totius  pioccnns  copta  cftconcededa, 
Vid  Oirm(Aicrim.prda.ut.40H'  ^&plurn  tU  atMtosDd.n  t 
Fuh.  V4cufi  d  fr.bMt.  I  Uf,  ^jnli&  Mem ctt.tes.  EUgautn 
Mdtt.Britcbfdft^decil^t.firtot. 

Ubiii  it&r^q^  indiftinacccpiamindiciorumreodandam 
ftiteit  alieeans refpor.fumlCtoium Witrcbcrgcnfium.nec non 

apTrobaS^^  '^'^  , 

^^rLtur^angirdtorinr  cMps.ni&f^^  Mmk  mfmb  cortfn  ni 
&t  cucdiflApud  Volckm.tn  frocejfa  CrimtnMlGervun.  ^ 

Suifitustamgrav^  pro  infor.atione  Cu- 

riJr^ccptis  aote  inquifitionem  formatam,  quampoftcam  col- 

lcftis,  Ia?di  potcft, 

MdttBerltch  dtil  dectf  i6}n  12. 

Excipli  cau  4    4ui<q"««n  .n,ulU.  for.aflelcgitim»  8c  fuf- 
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fTcicnt!bu$ina!clisnonexfiftcncibu5,  rel  mdctn^i  elldeadum 
noncommunic-»m,  velaliter,  rel  atrocius  5c  immoderatc  c  t 
rortus,&  confc(rui,ejas  confe(Iio,ctiamli  cam  ranhc^flcr,  e«  nul- 
Ja,  nccadyerfusconfitentemquicquam  opcratar,  multominus 
tcrtiopraejadicaT,  necconrraeamfufpicionisaliquid  gcncrarc^ 
cxcirirepoteft.  Qnoddcnaowftravi,  &  adhoc  Dd,pluresciiav:, 
inobferv.  meU  Cummd  itt.^ohf  2  n  io.v.-&fqq' 
Idcmobtincf,  fi  per  fuggcllionc.Tn,  profniifionemvcl  fimih- 
terconfe^Tiocft  elicita,  vel  exrorta, 

Vid.  0'f  mea4cnm  prxcf.  iit.  4  Obj,  ion6&  ihid.  citucos  Dl  ^ 
Si  itaque  tortus  nominavit  alium  ,  tanquaai  Criminis  focium, 
vfil  focmiua,  una  vcJ  plures  lanquam  fag.T,ita  iniqu^  fjnt  qua- 
ftionibus  fubje^a?,  vcl  aliter cam  iilis  ad jmcft  injuft^,^  Domi- 
navcruntalias,  tunc  Jiaruoi  intereft  fanc,  non  tantum  iftius  no- 
minationis,  fcd  etiam  totius  procciTus  cjujque  initii  fic  nomina- 
tibus  inflida;  tortara,ncc  noii  consra  cas  indiciorum exftantium, 
eorumqueprobicioni?,  cum  omaibus  aliis  in  fjbfecuta  fpcciali 
inquilitioneyontra  femetipfum  a ftis  &  aaitatis,  ad  fuam  dcfen- 
fioaem  hibcrecopiam,  utnimirum  poniiic  dcduccre  torturaje- 
j«jsioodiin;qt!itatcra&  confeflionijaltcrius,  libinuiluin  pr«ju^ 
^2  diciaininfcrcntii,  nallitateni.  Zcloti  cnim  illi  latruncul^to- 
rcs,afarit?:Kint«rdumfim'ilnonpJtumdedit!,  fcvcritatis  5i  ri- 
gcKof«  juftiti«  gloria  nimiram  vcxati  &  «ftuamesquaildo  pru- 
riunt&anhelant  jamjim,  inoculco  hor  delia» gtjnere,  pjricii- 
lofilfiTium  juxtaac  horrcndiflimuai  iUum,hodiernjfl  ternptftatts 
proceirumcontfifagaiaggreds  iliotis martibus  &  '  h  in 
tamiemerarium,  impium,  Muquam,  varlisque  \\:  ijm 
nullitatum  vitiis  involutum  fBpifTimc  prorumpunt&irruunt  mi- 
tiumf  expertus  loquor )  ut  nihii  fani  inde  dep^nderc,  &porr6 
feqtii  pofiit,  Id3iqae,fi  quifpiani,  mafculus  vel  foem!na,eriaiB 
poftdudum,  ^«ieciamuUraunum>  ve!  plurcs  annof,  cominu- 
atamcjusmodi  procclTjm abuna  vel  altcra  mulierc,  ctiam  fc- 
aueinibus  pluribus  mafculis  vel  focTiinis  eft  tanquam  vencfi- 
cu5,  vclv«ncfit:a,  five faganomiiiata,  omninocjds  intercft,pro 
dc^enfion :  f.u,  copiam  coiius  cjusrnodi  p^ociiTus  ab  ovo  habarCo 
Qu«  utconccdatur,  &  fiaudes,  &  ig:iorantia  judicam,  fivc 

Com- 


 9»  . 

Ccramiflariorum,  ingentiaqui  nuUitatum  vitlaordine  &  i  pri- 
mo  liiijinc  dcfrxnftrcntur,proindeque  innoccntis  fanguinis  pro- 
fufiocYitctur,  non  folum  accufatorum  vcl  inqui/itoriim,fed  vcl 
luorompcrfuafionibus ,  rcl  proprii»  afFcdtibus  &  imprudcniia 
inpcrniciofi(Tiroumcrrorcmtta<ftorunn,Magiftratuum  &:  Rcipuw 
blica?  intereft  vcl  maximc, 

/.  /.  jf.  de  CAlumnutir.l,  i,&tot.  tit.  C.  d.tan.judic,  rui 
fful.  judic^r, 

Pcsfimcc^ooqucagunt  Jfidicc5,  6:  falfircaturo  incurriinr,  qui 
tefte*  juri<to5  pro  Hfco  cxaminantcs,  fi  qnappiam  in  favcrcm  rci, 
deponanr,  non  fcribuntfivc  annotarifacinnt :  Et  proptcrca  po»- 
funt  pnniri :  Q^ia  f^l^^^^  committitur  vcritatcm  taccndo, 
atqj^alfura  diccndo>  BAU.  inl  pitsbynhC.  Eptft.&der  jilfx, 
M.yc9n/.  2n  6  &y  yef.dltdrAtUne.Cdrdm,  Tufch/lit.  i  ferlf,  ludices 
(oncl.  412.  n  4. 

Exhiclcnus  dedu(Sis  conftar,  copiam  rcocfic  dandam  iffo- 
rumomnium,  quasdcfcnfioncm  cjus,  vcl  ctiam  in  minin»ocon- 
ccrnunr,  Dcpofitiones  antcm,  acalia  pcrcuticntia  noctntiam 
vclinnocentiam  abfcntium  roinimc  cdcndafunr,  fcdcorum  no- 
roina5c2l'aj  quae  pcriinentad  cos,  fupprimi  &  rcum  clam  cfie 
dcbcnr,  dummod^  ncq^in  minimo  toliatur  eidcm  dcfenfioni« 
faculus,    CUr.  in  frdii.  crim.  4-  f»-  vf,  fedfer.e,  Foll. 

in  fr.  crim.  in  verh,  detur  cef  ia  n  1 2  Gu4z.un  d  defenf  reor.  tom. 
2defen[.24  CMf,s  «7«    Q»^od  valdecffe  norandum 
dicit  Fdrindc.  iw  pr4^.  Crim.  (judH.  39  n  /;/ 
B4jArd.qnAn.49'  n,  31. 
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C  U  N  D  A. 

An  imiuifttio     dccufatio  posfnt  Conjnngt^     in  mo 
eodemq,proceJfi$y  ftne  mutuo  impedimento, 
concurrete*^ 

^^^^SSLim  cxfifttnsaccurarorfaciebafceflrjreiQquIfTdo- 
^i^^^^Vncm,  &  JuJcxprocclTaminquifitionisanteforma- 
I  ^^^H  Ire  neqoibat,  quam  certo  prfiefixo  tcrmiao  citalTct 
\S^Nf§^offtn(osy  ad  declarandum,  an  rclint  accufare, 
{©S^ClP  Specul.  inttt.  d.  mqu\(it,  4-  vifocotr  6  verf  pcrrift 
poceditHr  EArtholGtn.  Cfpol.  in  CnHt.  24  qua  incif  tt'.^  tti  fcuts 
Marans.  i)i [pecyfdrt»  6d.  tnquifit.  »-  S^f^^        - 1/. 

Etprodu(ta  accufatioae,  fi  laefus  lilteriiis  proceder^^  noluir, 
judex  fecitfibidariliccntiamab  accufatoreulrer^iis  proccdendi, 
Bdft.in  L  inter  dCCHfaterem  nt  f  depub.  jud.  Mdrdnt.  in  di^.  loc, 
lul.  CUr  inprdSl.Crim.  tftufi'  s  yerfi.&  ult  Effinfrd^. 

Crim.  ttt.  d.inqutfit.  n  6t  &ttt.  dt  citdt.  n  41. 

Qp« omnia,  cum  jam  dudaw  abierint in dcfuetDdincm, quod 
▼idere  licet apnd  Dd.  citatoi»  nihil  obftat,  q»o minushanc  qusc- 
ftiopicm  propofiram affirmtndam  effe  cenfearo, adc6 Ht  tttraqur> 
&  jnquiCfio,  8c  accuiatio>fi mol  concurrcrc  po»fiQt>in  principio» 
medio,  &  finetotiutproccflfu^crifninalii, 

Elegdftter.  lul.  QUr,  in  prdH.  Crim.  ^   fn.  qnsR.  3  yerf.  7  hinc  im^ 
fertur,  Vdr.d.  fuu  in  trdd.  d.  Sjndic.  yerb.  Ccncordid  14»  TthrDecidn, 
vol.  i  rejpjns.  il  ni9S  Hteron.  Gi^ai/m  trd^.  d.Crim.  LdfMdje^. 
tnttt.  qudliter  in  CTim.Ldf  Mujefi,  proced.  qHdH.  11  Ntcol.  ^eufner. 
z decif  2s  nis& fqq.  nbi ionoi  ddducit  rdtiones.  &  yoL  2 (§nf.  / 6> 
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Menoch.C9nf,  loon  26s.  Lud,  Gilhau(.  'tH  Atb.Ctim,  C4f,  7*  n  ij  & 
fqq,  Fdtinacinpr.  Crtm.  Itf  \qu£^l- 

QQamtamcnqijaeKioncramalcnegatBf«r</ii^  C^r/»^<?yi«x  ejas-  ^ 
modtnegatiTam  fuii  rationibiis  flabilite  conatvir, 

intTdd.  CYim.pdrt.  3  ijuxfl.  107  n  39&hi*  Et  inrecenter  edito 
f79ie'^Hjunsttt.\AU.4  ns9&feqq.&4i* 

Qi!as  ordinc  ▼idcbimui.Prima :  Expcdlti  juris  elTc,  non  pofTe 
limolconhftcrc  duos  proccflTui  judicialcs  fuperuna  cadcmquc 
caufa,ncqac hoc  i  judice  cire  conccdcnduo^ : Cum  pt r  hoc  ipfum 
cauficSclirespTotclarifolcant,  judicis  autcm  cfTc  cas  abbicvi- 
arc,  qnin?c  Rcipubl.  interefic,  lilci  quam  ccU rriroo  dirimi. 
ScdfaifacfthjBCraiio.     Namq^cinquifitio  &  accufatio  in  nno 
eod^mquc  procclTu  concurrunt,  &  nequaquam  duo  proccflfui  in- 
ftitunntur,quodctiaranon  eft  ncccffc,proindcquc  haccuraptor- 
fusinaniscft  8cfapc:Tacanca.Sicuti  cnimin  Civilibus,  tantnm 
abeft,  atconvent;o6c  intcrrcntiofacijBt  daosdivcrfos  procclTus 
judiciales,  &  intcrvcnicnsaaori  alfiftcndo  altcr  alterum  impc- 
diat,  &  litcmproirahat,  ut  potiiii  fe  inviccm  juvcnt,  firmius 
contrarcumprocedant,  &  caufaidf  finitionem  accelertnt  :  Ita 
quoqucctiamC  judex  proccditcxoflicio  per  aliqno dclido^qua- 
d^cuBqucfupcrvenitparsconqu^rcni,  fcmpcr  admittitur,  txh 
converfo,  (]  pars  ab  initio  accufat ,  non  proptcrca  ccffat  judcx 
exofficioa^cipcTcinformatjottci&cximinarctcftci,  etumnon 
produdoi,  Dcqnc  fuKnnniftratci  a  partc    Et  fcrtur  poft  rcccp- 
tasprobationcstam^nqoifirioni^,  quam  accufitionis  fupcrutra. 
qacnnica  tantura  fentcntia,  , 

JuLC{d..dm.ii.  fin  qudct.i  rerf  7  binctnfertuf.  Et jluthtdem 
ik0tt.  TiUrDeusn.tntuia.  iym.      7  cdf  .  44  n  6  Ahc.  Keufncf 
Itk.\decif2sni7  HterGigd^  tnttAfi  d.  crim.  L^^Majef.  [ub.  tit. 
ihahterinOim.  Ldf.  Maj<^ft.  frHed.q.n. 
T^lisqr.c  praaica  refpicK  favorcm  Kcipublicpt  ad  cvitande» 

"^'3.  Gme^  Var.  refol.  d.  delia.  tom.  3  cdf.^r  nj^in  fn  Trf^ 

jj.ferlJquisbomictdnC.d.accuf  Anton.  dtUMth:tsJe CHmuU^. 
ACt.       11  s  njLj 
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U^ibenenotandum,  qii6dhicfitcfficujudicis>  objissScco- 
rrodum  publicQm  in  j(iro& fado  fup^lere,  pioduccndo  ttdcs, 
aiit  aiiomcdoprcccdenc!o>  tam  proaccufato,  qLam  proaccu- 

l.Ji  nsn  d€\nidA\uur  d.  focti  L  /  in fin.  dequdft  Bart-  m  /,  iihlloruin.  j 
^,.ftdccufat4rn4  S&7 f  d.  Mcuf.  Bald.inl.  ul:.C  fiAccufc.  i.d.c^RuJ. 
Mntt.  VVcfemh'infd7At.ff.iACcu[Atn  ^ 2  Nic.  E^ujner.  dtcl.  dectf.ij.u, 
it&$di  citatifer  l.fi  non  dejendmtur  Jf  d,  fcen.  Mten,  XtffAur,  decif. 
Tedem.  262,n,s* 

r  FalfaeftctiamhacmtU  applfcata  fecundaratio  DominiCarp 
zovlj,  quoceft,  quAd  accufatio  tanquanjrcmedium  ordinariura 
rcropcrccflarc  faciat  inquiimoncm  tanquam  cxtraordinarium. 
Namqijc  inquifitionem  hodie  non  cffc  rcmcdinm  extraordinariu, 
fedaequcordinarium,  atquc  accufatio,  imomagU  ,  idqac  iron 
folum,  quoad  autoritatcm  jurij,  cxquo  profiujr,  veluti  did:b 
loco  prastendit  Dominus  Carpzoviu^,  fed  ctiam&  vel  mnximc 
qnoad  cfFcduro  &  ordincm  procedcndi,  utidcmordo,  cademque 
fclcmnitatcsobfervari/itncceffcinjadicioinquilltorio,  quaeJo- 
cumhabertinaccuratorio.  Idquod  pbribus  &  iuculcnter  dc* 
monftraviintrac^atu,  de  appellatione  in  caufii  CriminaJibuj. 
Dcquo  vjdcatutcriam  Dominus  Carpzovius  f  biipficontrariufi 

intrdcl.Crim  patt  3  ^t*dn.      n  2y.  ' 

QuidhQCcftdiccrc,  jurisautoritate inquifitioncm  cfrcremc- 
dium  ordinacii'm,  nullum  tamcn^-idsm^  Ordinarii  rcmcdii  tri- 

bucrecffcat?r»i,  utpraBtcrnomennihiiopcrctur?  Koinina  dc- 
bcnt  cJTe  conveniencia  rebuy, 

^.  eff&aliud Infitt.d.denat.  mfetnb.roLi  conf  s^ny^. 
Etcui  nomfcjrHribuirur,  effcaus  quoquc  nominijasfifenaridcbcr, 
/.  2  f .  J-:U^tA  2  ffd.  fcb.  crcd,  ^  ' 

Unumitaquc  rcmtdium  ordinariumnon  facitccflarc  aliud 
Ordinarium, 

^  Bart.  in  l.s^  ult.  C#/.  2jf  adleg.  M  deadult.  in  terwintslioi,  Ma-^ 
T4Ht.  tnfpec,  fart  6d.  inquifit,  n  39.^0  &fqq.  JSfu.  f^eujner  dUt.decif  2S. 
nso  3^  3f'&ltb.scorf  in  191,104, 

Ubifefcctiamrcfcrtadnfum  ,  Confuetudincm,  &  riridem 
obfctvantiam  provinciarum  Saxonicarum,  imo  ad  aliquam  cx- 
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prt*rafnconftitation«m  :  QiJ6dfcilicctante  8c  poft accufattone 
nikilominus  proccffns  inquiilsionis  ru'mman\'^ (iJ cft  in auxilium  i z 
procefTusaccurarorii,  non  novoaliquo  folcuni& ordinario  pro- 
ccfTu,  qualij  aiioquin  abftraaivi  confidcrando,  inqaihtio  pcr 
fc  re vcra  cft) cxofficio  Judicis  inftitui  podit  ^<  dcbcat,  praefcrtim 
incau{i$homicidii>co?nmuniexpcricntiatcftante.  Ibidcrnctiam 
n.  ^8.  apponit  pra^judicin^n  Colicgiijuridici  IngolftadicnlJs,Tu- 
bjngcnffi,acpr5etcrcaDicaftcr:iScabinorumMagdeburgcnf?iim 
&Hallenfium.  Er quamvisponendoiargircmDr  DominoCarp- 
zovioiTalvat.uTicn  vcrltatc,  &  citraejus  prccjudicium  1  inqnifi- 
tionem  cnrcrefncdinmcxtraordinarium.Hoc  ipfotamc  ftntcnna 
fuanihilomipusnonpoflettucri-Namq*,,  fi  remcdiu  ordinariqm 
aicxtraordinaririad  unum  fine  tendunt,&  per  hoc  comodiiis  Vel 
facilius  adcumpervcniripotcft,fivefecundLim  juscommunccft 
introda(fbum,  tuncomninocenfctur efle invcntum,in  auxiliuna 
rcmcdii  ordinarii,  utcum  toconcurrcrc  posfir,  alias vero  fcciis, 
/.  4»  hoc  edicio  jf  ndut,  canp.ftdb.  l  pi.jm^lAgl,  in  nrlf.canjiat, 
foftmedivm  C  fi  adverfui  remjudicdtam  Benier.  de  rexif.  concl  2^n  1 2 
GdiL  depignor .  oL(.  2in  f  tn  temini^  l{fuf»er.  dtcl.  deaf.  21^27  Qu.o 
dlijualiter facerey\deturipfe  Ben.Carp^^oy.  intraii.Crini p4rt  3  qudfl.ti^ 
Et  e-\'pTrfft'  liif.  2  tit.  4  re/p  Ele8  57  6, 

Tertiaratio,  cxordinat.onc  Polirica  Elcclor{sSaxoniae»dc  Atl  iz 
no  1612.  tir.vor. Iuftitien-©(id'<i?,dcfumpta,quanquamrentcn- 
tie DominiCarpzovii  primo intuitu  opit ulari  vidcatur,  attamcn 
peniti^is  infpcc^ia,  &c  prcsfi^i  confidcrata,  talis  ordinatio  non 
j'ivabitipfinsopinionc.>Iam  eam,prouteic  mente  &  verbiscoJJi 
gcreeft,  &apparet,  intclligendamcfre ,  abiaccufatorproces- 
fum  pro  viribus  profcqaitur,  &  ad  pcsnam  dclido  condignam& 
■   '  cram  publicam  impctrandam,  manujudicis,  velcjusin- 
q  irendi  auxilio,  ncque  quoadcxaminandosteftesalio!,  veldo-  15 
cumcnta,  vclaliaindicia  confequcnda,  indigct.  ^  Etitaiemc- 
Jiaminquifitionis  prorfuscft  fupcrvacancum  &  inutilc  :  Non 
autem,  fifeciisencr,  fi  nimirum  JuJex  cx  hlfcequibusdam  ycI 
uno,  vel  altcfo  nectffario,  accufatorcm  deftitui  pcrfpcxcrir.  ^ 
Tunccnim  tcncturcxofiicio,co  tamen  nonexclufo,contr;:  accu- 
fatumpcrgerc,  &  hoc  fupplcre,  ncquaqBam  autcm  iilud  cnm 

jufti- 
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Jullitin5jaaura#m;tt«e.    Aliter,  nifi jumtjadebeat facerenau^ 

fracinn),  Aia^  ordinitionif  f  etba,  accipl  non  pofle,  omnino 

Vbitrorj  Namquo  Principum  coiiftitutioncs  &  rcfcrrpra  cum 

iHftaiacoBgrucre,  &itaaccipidcbenr, 

/.  f.v//:^^  ^//.i/.  yulg'fuhflit:c,  2S    2  Mr^'M-  C^'^^  ^  '^Z-  ^  « ^^- 
QwamTij  narara  & proprictas  Tcrbotum  rcpognarct, 
G^L  lib,  \Qbf.s^n6  Mcnocb.  l\h.  2  fr^fnmft  cap  Sng^  ^ 
Pr^Brcrca,    jus S:2Xonicuni nbn ira  clarumcft»  urjurucom- 

miiuw  corrcdloncm  introciuccrc  poffir,  ftandumcft  omninojari 

commnni,  ctiam  foro  Saxonico, 

Virgil.  Tirtglt'^  tnqu^n  Saxon^f  «  C- jHrihiuthtUtAtu. 

Ubicciam,  qu6a  jariJComrauDiicorrcaio,  qubacl  iicri  poteft, 

ficevitando, 

C  (hn  deje^tis  d  confnftud. 

Ncq«c  ulccriuj  admittcnda,  quam  pcrrp'»cmsTefbi$exprimaturt 
iS^ncmHiC.  d  ttfl^m.lfiferYo.       nondtxnTrxtcr  d  MC^utrend.  ^ 

htrcdVtrgd  Ttngt*'^.  diH      Omntsnamq^ccrrc<ttio  injurc  odiofo 

tftj^r^  i  unic  C  din  cf  dn  Bender  derevtj.  coticl  2Gn22. 

Undectiamfcquitnr,  fi  divinarenon  Ucetrnlcglbui  Juriscom- 

muoi<, 

/.  fin  C.  d  (ontrdbend  emft. 
muh6  minht  in  Conftitutionibus,  qu«  iii  dcroganr. 

Quartam  rationem  quod  attinct,  quam  Dominus  Carpzovius 
eliccrt  putat cx Ordinationc  ProvincialiSaxoniaede  Anno  i ^ff . 
fubtituIo^^JonunfcffcnDer  v^dnli*<n  9u*tfcr(<jjun3/  ^PdcOe^ 
iiucb/  exhifccrerbis:  5a3clcl)c0mid)  jccc^  2lntpt/  otcrbcr  jcnt^c/ 
tcm  tu  ObmUit  juffc^cf /  tcn  5aO  (t:nn  fcKc/  tci  fcinc  ^li^m 
i)or()anbcn/  unbHc^i^atejfcnbaljr:  Ex  c^uibus  verbishaudobfcn- 
rcprobatur,  Judiccm  accufatorcdcficicntc,  ex  officioadveHas 
facinorofo5  proccdcre  coique  puoire  dcbcrc  Unde  fcquirur 
(air  Benedidui  Carnzoviuj)  Scontrariofcnfu,  accufatorc  cxfi- 
ftentc,  judiccm  hoc  faccrc  non  poffe.  Fortisfimum  namquc  ar- 
gumentum  eft  defumpium  a  contrario  fcnfu.  Vcrum  cnim  VerA 
tkita^argumentari  non  decet,  cum  argumcntum  &  contrario 
fcnfu  nonproccdar,  ubi  lcxincontrariumcxftat,  vclmanifcfta 
diverfititis  ratiofubeft, 
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Nu,  E\CTb4Td.  intof,  Ue,  i  CQmrmoftnfn  n  4  f^defufrd  qu^^l.  u 
S,&     plures dUegdtis. 

Qiiod  utrumquc  hiccoccurrlt :  Confuctudo  &  praxij  hodicr- 
communij,  qu«  indnbitati  inftar  lcgis  expicirarcn^ 

fiTty  i  Miiiit,.  .  . .  fdrt,  1  ijudit  tS  n  \2  Honticd yeii  covj 6ti  s  i  &C9nf 
f^tr2\2^4(.tnl,j^n67f.4.legilf.  TUer.Deeidn  y^ly  4  Tfjp  6n  sj, 
incontraiiamcxftjr,  utacCufatio  &  inquifitiofcir.viccm,  6cu- 
nns  proccdcndi  modus  alterum  non  impcdiat ,  ftd  In  quocunquo 
cafu  permilTum  fit  Jadicicx  officioinquircrc,  &  proccdcre,. 

InLCUr,  in  fr4^.  CTim.  4.  fi»'  5  ^erf,  ^&  f  Gdnd  d.  waUf, 
tn  tit.  q^onodo  ccgnofc,  d,  m^lejic.ftr  inqutfit.  verf  fed ijodie.  Bald  tnU 
^gquidemC,  d.  4ccufdt.C4rd.C^lex,tnc.  de  4(cufdtt$ne  q  t  lch.jindr. 
4n  4ddit,  4dSfecul4t,  n  tit.d.  tnqutfit  inftinc.  lob  F^b.  Ir.ft  d.judtnfrin. 

Et  dciiftcnteaut  impeditoaccufatorc  ,  exofficio  accufauo-i 
•nem  pcrtcxrrc  inchoatam, 

M4tt.  I\efemb.tnf4r4t.d.4ccuf4t.ff.ni2&ihicit4ti^4rt.  &E4ld. 
Itavicisiim  judicecx  officioproccdcntc,  parti  non  eft  prohi- 
bitumadh«rercfifco,  SeL^ft.Gti^^^ii».  tracl.  de  deferf  reor  defenf  i. 
,C4f.  24  n? &defenf}  C4f,7n7. 

Etpraxijh«,  uiintoto  proceffu,  itaetiam,  &  pratfcrtim  in 
punao  toftur«confcntaneacft  ipfi  Conftitutioni  Criminali  Ca- 
crolin»:  Prout  patcbitcx  quacftionefcqucnti.Magna  quoqucex 
praxicjuimodicommuniconcurfusaccufationiscum  inquintro- 
nc,  aCYiceYcrfa,  Rcipcbl.  &  Vindiaae  jurii  rcfultat  utilitasfic 
cff!aui,  ncin  proccflu  naufragium  faciat  juftitia,5i  dclida  ma- 
neantimpunit!^.  Nam,  etiamri  fcfiftataccufator.  &  procciTum 
Tideatorfinccriurgerc  ,  judice  intcrim  fusquc  dcquc  rcm  ha- 
bcntcr  ncqucin  dcliattmacriu3,Gvecircumfpcamsindaganrc, 
fed DOtius,  cum  accufatorii  muncrc  fidelitcr  f unaurum,llbi  pcr- 
fuadcntc,  an  non  talisaccufator  fimularepo^eft  multa,  &  tcftes 
dccommiffodcliao,  cjusquc  YCtis  circijmftantuy  vel  par6m, 
velnihilfcicntcsproduccndo,  Yclahtcr colludcndo,& pravari. 
cando  abfolutoriam  cHcerc  ?  M4rqu4it.  Freber.  tn  tr^a.  de  exfjl,m4. 
tionoM.  X  C4f.  6nx2.  Vbi  ita  fcribit :  Prxvaricator  eft  Cmula- 
tuslccufatoi,  quiforiipr«fcftrt^pecimcnhoft.,  rcoquedu. 
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tttmtn  caipltis  iiitcntarc  fimulat,  intus  verA  anitnum  amicnra 
fovet,  &  cumfimulataccufationem  ,  disfimulat  patrocinium, 
colluditcu  m  rco,&  non  niff  translativi  partibns  accufatorutun- 
gitur,  e6qu6clpropria«quidcm  probationes  disfimulat,  taliai 
20  ver6admittit,&itaproditcaufamdolomalo.  Scioaliquot  pro- 
cefTus,  quibuscum  tamcn  mihi  nihilcratncgotii,  exhoccapite 
fancfupramodum  fitfpicionc  gravatOT,  &  accafatos  libcratofi 
Quarurarerum,  fTvefimilium,  fi  faltem  jndici  accufator  videa- 
turfuf^eaus,  velincafu,  ubiillehunc  dcficerc pcrccpcrit,  in- 
quircndo,  fucoffirio  non  tantum  poteft,  fcd  eiiam  tenctur  fidc 
Ijter  defungi,  aliosqiic teftes contra  facinorofum  produccrc,  in 
vcritatcm  criminii  inquircrc,  &  Juftitiae  fuccurrerc, 

lul  CUr.     fin  quAft.  3  n  j  ScnccUltb.  i  d.  judic  cap.  tsn\9  Nic 
I^ufner,  Ub.  t  dectf,  2S  ni  s  loh.Brunnem  tr,  d,  proceff,inqutf  Cdp.  m 
ts.i6.\S.  uinton.Teffdur.  fupr  dith  decif  26S  n  s- 
20      Hocmodoconfulitur,  &  Reipublicae,  &  accufatori.  nc  hic 
fubclypcojnfto  fuccumbat,  cviteiurquc  collufio.  Quodctiam 
Dominus  Carpzovius,  (ui  quodammodo  immemor>  approbaj 
intr.  Crim.  pArt  si^^^^'  /06  n  90  &  pu 
UbiexIegibusSc  Dd.haec  ponitformalia  ;  Qiioad  probatio- 
nemaccufatoris,  ipfi  nuliatenus  pcrmiitcndum  cft,termino  pro, 
batorioelapfo,  novos  adducere  teftes,  novasque  probationcs, 
nifi  judexcx  officiopcr  modum  inqwifitionis  hoc  faciar.  Quo 
cafuciiam  poft  publicatasatteftationesadofFenfam  rei,  novi  tc- 
ftes,  novafque  probationcs  produci  poflunt.    Unde  cxhac  ibi- 
dem  rcpertafcntentiaD(?wiwi  C4r/)^jniapparct,  ipfum  non  tan- 
tumftatuerc  accufationem  &  inquifitionem  conc«irrcndo  fcin  - 
vicem  non  impcdirc,  fcdctiamadjuvarc  poffe&debfre-  Quoc! 
&roborefuo  potisfimum  firmat  lcx  Imperii  pubiica  Confticu* 
tiouis  Criminalis  Carolinae.    Repeto  ctiam  antelada, 

n.i$  exV^rgilVingtt'^  quaji.  4pn  ^3  & 
Qu6dnon  ^tdivinandum,  nequc  corretftio  juriscomTnunfs  per 
jas  Saxonicumuitcriiisadmittcnda  ,  qiiimhocpcrfpicuis  ver- 
biscxprimit.  \ 

Notandum hiccft  obiter.    Quanquam  accufatus  &  fcmcl  ab« 
folutus  deeodem  Crimincnonposfitamplii$accufari> 
/.7.  ^^  2.f.deAccuf4t  1,9  C  codm. :  At- 
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Attamcnab  hacrcgulacxcipitur,  fi  tcrtiuj  ittrum  accufatu-^ 
rus  doceat,  priorcm  accufatorcm  collunirC)' 

/.  ^  Cd.  4((nfdt,  C.  j5».  d  coHuf  (leteg.lih.  s  Vccret,  ttt.  22. 
..lActiamrinon  rc^ctatur  accufatio,  C\  «quo  judicirej  vidcrur 
fufpcda,  ejus  officio incumbit,i«  rti  vcritatcm inquirerc,  Sccri- 
mcn  axarainare, 

C,i&  2  eod.  Tct  T.  Greg  Tkohfin  fptAg.  jur  llh.  3  2  cap.    njf,  6  f  i. 
xcipitur  etiam)  C  oovus  accufator  fuam  fuorumque  injuriam 
ofcquatnr, 
/.  7. 

Vcl  nonabaciionc  llvc  accufAtione  reus  cft  abfclutus,  fcd  fo- 
lummoclo  ab  inllantia,  fivc  obfcrvationc  jiidicii, 

Dn.  Hrn,,Wbnm.  jinteceljor  in  t^cadem.  Jultd  m  obferv^  ddMatt. 
iVefemh.ttt.  deaccufdt.  n  topa^.  75/ i^".C4r/»j(?y.  wtr.crim.par  3. 
quiji.  104-  n  60. 

aliasctiam  limiratloncs  .  r 

Vid  dpud  Cdrd.Tufih.tit  ^.concluf  S3  P^g.  22  & feqq.Et  flurts 
plen.imjnuafudS:haJL  Quaccm.  diii:  tracl.  dejcnf  ^  ^^py  7. 

Vicisfim,  ubi  Judcx  inqtiircns,  &  cx  ofhcio  pioccdcns,  ali- 
-quafufpfcionclaborat,  quod  fo^pe  contingir,  vcl  eft  non  usquc 
quaque  bene  informatus,  vcl  quodammodo  ncgligcns,vcl  pra- 
ccps,nonfat;.pr;iden  <,&:circumfpeaus,vclimpcritus,3cnonlc- 
calis.qu»  eft  fermi  peftis  hodicrnorum  procciruumCrimrialu^ 
fommunh,  multumfini  refcit ,  ut  Ufus,  vel  acculator.  ad  j^^^^ 
acccd.rind  ci^J  n,judiciasnftat.eidem^ue,qua.defunt  prcbu,- 
ones,&  indici.  ruppeditet,  &  proccirum  fuo,  vel  boni  Adrocati 
confilio  adiuvet,     G..^^/r;.  ^icT.  rr./?.  defenf.  z2.cap.  ^n2. 

Ad  retundendamdenique  opinionem  Dn^  Carpzovn  opnmi 
quoqucfaci.intpropriaipfius  trad;tai«?r4^Xr;m^  ^^^^^^  xo6  n 

.  fT  &J  VbiconclufioncminqMOVislibelloaccufato- 
i  j, /»,  i7v       •    c.      ;jj  huncaeftimandumelTedicit,  camq; 

mentio  poena..  legalis,  in  geneie,  offic.ojud.cis  nrogand*: 
I  aS  ci  mfi  accitoris  coLlufio  fir  in.pta  proptereyamen 
«m  non  v5tiari:idq"c  propter  rationen.,  qu6d  ejusdefeausa 
JureToIc  ruppleri.6c  accufatusali^^  quam  eft 
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pctitum :  Ex  rationis  ratlone,  qu6cl  judlcium  criminale  non  jtis 
parcis,fedRcipubircas,  cujusminiftcr  cft judex,  refpiciat.  Vnde- 
in  criminaiibus  fcntentia  potcft  cfTe  iibcUo  difFormii,  Myns»  cent^ 
4  ohf.  ti,  Arbitrctur  cx  hifcc  quicunquc  velir,  an  non  ipfc  Dn. 
C4rpi.9v'm  proceffam  judicis  cx  officio,  cum  accufatore  procedcn  • 
tc  concurrcatcm  tanquam  legitimum  approbet  vel  maxime. 

Obitcrnotetur  mifcrabilis  juxta  ac illcgaiisaflrcrtio Dii.  CArp- 
z.Qvti)Am  cltAt.qH^ji,  n  /4  dicentis, in libcllo criminaliabaccuf<i- 
toreexhibico  ncceiTiriam  eir&  conciuiTonem,  usq^adc^,  ut  pr# 
forma  requiracur,  exealibellus  xftimctur,  Scinca  prascipua  vis 
&forma  libcUi  pofitafit.  Quod  fieuti  in  Civilibuj  vcrisfimum, 
itain  Criminalibuscftfaisisfimum,  rm,/«/,  /  f,  i  ff,4dTurpill, 
LanfranCi  tn  prax,  capy  ^  d  pettty  n  1  ^ofOach,  in  procejf,  civ,  ttty  S3  d 
iikell,  n  7&  iicufner,  Itby  s  decif^  18  n  z6  &fqq,&$mnes  Dd,  alij  Mjnf 
dt^,  obf  81  cent^  4»  Et  fiproforma  efrcntialircquirctur  in  Crimi- 
nalibusconclufio,  fruftraneum  &  ineptumcfTct.  quod  additibi- 
dcm  Carp^ovim  n  is*  Qualis  quaiis  crgo  pctitio  sn  accufatorio 
libcliofurficict,  adcA,  utquamvis  incpta  conclufio  interveniaf, 
non  ibid  adus  vitietur.  Namquc  forma  in  aliquo  adu  requifita 
dcficicnte,  aifluseftnulius,/,  Mantu  j s  l,  qf*ifj£redi4j^^^ff,d, 
condi  &  demotifly  l,/  &  zd  quando  provocarenon  eft  neceffe  gl^  tnverb, 
irritum  in  Cj  cum  delt&a  z2  &  ibt  Vanormit,  n  4.  Et  paria  funt  non 
ficri,  &  minuj  lcgitimc  ficri  /,  quoties  6  &ibi  laf  /,  qui  JatiiJ,  cog^ 
!,  fi  aut  nuUum  4  C,  d^  legity  bared,  /,  de  atate  11  ^  nthil  7  de  inte/^ 
7og,  c,  intcr  c9rpoTAlia  2  de  tranjl,  Epifc,  c,  vemem^  s  de  prasbytnoH 

Bafti-^,  Cy  jfwy  d  n  rc/lit,  fpoltat  E^man.  conf  163  conftituttQ, 
nz  &  s  Card^TulchJttyV,  concl^  I7, 
h  &  fqq. 
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Q^V  JE  S  T  I  O 

T  E  R  T  I A. 

^  altcttjus puhlici  criminisy  inipecie  homicidii  fufpecbn^ 
citra  pr.yudtcium  Lc^itimte  inqui/itionis  remedio  Le- 
gis  Dtffamari.  C.  d.  tngen.manumijf.contraoccijt 
hctredes  ,  Vel  alium  dijfamantem  uti 
posJJt? 

'^M^s  Uam  affirmocom  Matt,Colcro  pirM.decir2($2& 
Jiisibid.ciratii:  Juris  namque  indubitati&:  pra- 
xeosnotfffimaeeft,  non  tantiim  in  CiTilibas,  fed 
niam  in  Criminalibui  caefii, 

BUrer,,  id  leg,  Diff^mMTi  c.  2  n  i  &  fqq.  Bcned. 
Cdfpz.  intfAcl  Crmf4rt.2ii.  97  n  6i  Citf.C^ntdrd  mrepet  dtci.leg. 
difmMri  hb.  Zx^g.  d.txceft  pMTt.  2  C.  /  n.  7.  Mdr,  GdiLlit.  i  okf  9- 
f  .&fqq  Mjn/ Cent  j  $bf.  Si.  .... 
locum  haberc  lalubcrrimum  illod  rcmediam  ,  citra  injuriam 
diff«iiiato  nequaquam  adimcndum.  Qiiod  etiam  neque  jn  ciri- 
libuj,  neqneincriminalibuf,  qualitatcmcawracprincipahs  mu- 
tat,  ntqtjejuri,  cuicunquectiam  competenti,  luicquam  pr.ju^ 
dicat,    £legans«cnotabileeft  exemplumin  caufacmliidebici 

jtfudHartm.  Ttft  fart.^q*^^^'  1/  »^  .  .    7^  ^ 

Mili  proprerea  eam  qu.ftionc  negat  fibi  contrarius  D».C4r;^.v. 
fMrt.iJectf  ,S2.Et  in  fncefiur.  noxttcr  ed;to4rt.  2.ut.2e  n^4lc^pq^ 
tx  eironeofuopr«fuppofito.acfipcrillud  inquifitio,  &  judicis 
officium  impediretur,  &  a.teyertcrctur,  contra  hocrepeto,  qux 
rcfpondi  ad  qnaftioncm  pr«cedentem,  nimirpm  acciifationtm, 
«cofficiumludicii,  fiTeinqoifitioncm,  &YiccTerfa,ha«ciilani 
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utcniqmrvmptiittr  ftd  potius  fcinvicem  iwvare:  Propurea 
if^nnquc  -  <  ^  fimtjltanco  proceffu  ambularc  pofle,  imd, 

frhoctiat,  V*  cutilceflc.  Siveitaquccomparear,  fivcnon 
comparcatfubpaenapcrpcruifilentiicitsiiysdiffamans,  hoc  ipfo 
prorfiisn?hii  derogatur  ofticio  Judicis  ,  cjojque  poteftati  ultra 
difFim-itionerntaiT  «n,  aliis  indiciu  concurxcntibus  ,  &contra 
diffimatum  niilitantibus, 

Dn  ChriftyVhil  Htchter.  dcdj  mrjfin. 
cx  officio inquircndi.  Si  enim  vcnit  &  accufat diffamatnm,  ftd 
ycl  tardiiis,  quam  dccet,  vcl  quocunquc  modo  fufpcd^  procedir, 
vclabeiusmodiproccffu  diffamatorio  plane  dcfiftit,  Judexau- 
Cemprobationcsvcifufficientiaindiciacontracum  nancifci  po- 
tcft,  tunc»  ipfo  etiamD».  Carp7.ovi$  conccdcnte, 

in  cadem  diitf.  182  n  /p&tn procejf. jurit  nowteT  edito  tit»  20  artic,  2, 
nj2  &fqq. 

Ron  tantum  in^cjus  potcftate  cft,f»:d  etlam  omnino  tcnetur,  ftatim 
exofticio,  pcrmodum  inquifiiionis  proccdcrc,  accufatore  au- 
tem,  fi  femet  a  fufpicionc  Lberet,  &  tramite  xz(Xo  vclit  incedere, 
&fecunduch  jurapraifcriptafimyl  procedere,  proptcr  rationcsj 
praeccdenti  quasftioni  infcrtasj  nequaquam  cxclufo.  Si  ver6 
noncompiret  diffimans,  fcd  patitur  fibi  imponi  pcrpctuum  fi- 
lentium:  Ncquctunc,  &  Cc  neutrocafu  quicquam  deccditoffi- 
cip  Judicis,  quinquocunque  temporc  indiciis  cxfiftentibus  per 
viam  inqnifitionis  procedere  poftit.  Dixi  indiciis,uitra  diffjma- 
tionem,diffimantis  citati,  cxfiftentibui,  ubi  cnim  feciu  cft, pro- 
ceffus Legis Diffamaritmpedit  ludicium inquifitorium, 
interminisChnfi,Vhil.  kicht.dia.loc,  ^ 

Interealociomninorcdcfacit,  redi  fibiconfcius^diffamatus, 
&caufafiias  confidens,  ut,  quam  cclcrrimc  potcrit,  hoc  Legif 
Diffamari  rcmedio  fibi  confulat,  ludicis  fado  non  cxfpc^ato: 
Chm  iscx  caufa  ram  poffit  & velit  inquifitione  fupcrfedcre,quam 
inqHifitioniiproceffu«inftitucre.  Aliequin  fua  taciturnitate, 
fidccjusfcitntiafaaae  diffamationis  poftca  conftiterit,  adverfus 
fe  ipfum  excitabit  indicium,  &  gravc  praejiiilicittaii» 

Nic.Jieufner.M.  2Conf.\9  n  3i&3h 

Sicttti  dato  uno  inconvcnicnti,  fcqnuntur  plttra alia :  Ita  quo- 
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quchictccWit,  ubi  inuno  codcmquc  proccfru,  inquifTtiontm 
cum  accufationc  poffe  conjungi  Dominw  Qdrp%.ov'm  pUni  negat. 
Namquchocif  focidcvcnic  ,  ut  non  tantiim  difFamato  inrito, 
fedctiamlairo(3c  difFamanti,  contrajura,  jus  fuum  auferripolTc 
fcntiat :  lili,nc  matur  commaRi  remcdio  Legis  DifFamari ;  Huic, 
ne  adf  crfus  Ctiminis  rcum  fiTC  fufpcdum  accufationem  infti- 
tuat  :  Prout  hoc  cx  diaacjus  dectftt^ne  \i2.  &  ibidem  addudo 
exemplo  mancfcftc  apparer.  Ciim  tamcn  juxta  crroneam  fuam 
hypofhefinipfcDominuiCarpzoTiiw,  in  trdclat./uo  Crim.pasfim^ 
&  infpecic  f*ir/.  5  quA^.ion  n^i-  fibi  etiam  hacin  pariccontra- 
riusftatuat,  &  itafcribat:  Ubircmediumeftordinarium,  adio  2 
nempe  vclac<:i3fatio  iegitima,  frurtra  proccditur  ad  rcmcdium 
cxtraordii  arium  inquiiu  onis.  Sicutiitaquc  prohibiti  proccs- 
fuslegis  Oiffamaiiraiioa  D«  C<jr/>^#ri(?  pra?tenfain  fvpe  mcmo- 
wzdedf.  ii2  n  ^.le.  &  i^.  niCTkiri>m  prorradlo  litis  cx  procclfu 
ordinariof  ita cnim  vocai accufatorium male  inquidtionioppo- 
nendo  )cxfiftcns  manifeft^-  -id  omniadelida  in  gcnerc  felccxicn* 
dit.  Itaquoque  confeqaitur  cxea  non  obfcure,  qu6d  novafaac 
CAr^TLoxit  traditienc,  lcgibus,  jurium  ratiouibus,&:  Dd.  fulfragiii 
repugnante,  etiam  C4r;^(?r/i>  libimet  ipfi  contrario 

tn  jnrtfp  for,  part,  i  corffl.  7  def  zt  n  \  &in  trd^.  crim,  part,  2, 

remcdium  lcgis  d^ffamari  in  criminalibns  plani  rclit  tolH,  Pro- 
ccffii  cnim  inquifiiorio  inftituto  locum  non  habet^ut  dixi  infn.\^, 
bicqvd^fl.  R  atione  autem  inchoanda?  accufaiionis,  ^  antc  accu- 
lationcm  inftitutarTT,  proprcr  practenfann  &  falf6  affertamhanc 
c         •  cft  prohibitum,  poft  accufationcm  fufceptam, 

c:.  n  ,  ita  quoqne  prorfus  fruftrancum  &  inutilc. 

Neccft,  cur  dtci.  decif.  protradioncm  litiscx  Le^oDtffamari 
pra:te'.d  t.  Namqnc  cxpcditio  talisproceffus  diffamarorii,ma- 
gno  tcmporis  fpationonindijet:  Proutetiam  intci  caufas  fum- 
marias  rcfertur, 

Dn. Cdrf^ov.  io  frocejj.jur.  ttt  f  art.4n47  ^^ng.  d.  except.  pari. 
I  cap,\.  n6o. 

Si  tamen  interlm  jndcx  fugam  ,  vcl  aliad  evafionis  pcriculum 
mctuat,  tantumcbcft>  utiaftituro&d«irHnt'i rli  rani?.tionis  pro- 
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ccffu,  Kgatashabeatmanui,  ut  potius  juxtajam  adduaa,  qutj- 
cunquetcmporc,  Yelftatim adCapturam, & inquifltioncm.coc. 
tcrUparibuswV  praefuppoficis  indiciis,  procedcrc  poifir,im6  pro 
renata  officii  rationctcncatur.  Quod  intcrmini.dia«^^nA.;/i# 
CArPZovii  1^2.  c6minus  djbii  habuiiret,  Judcx occifihs^rcdcf 
cicalftt,  adfcdeclarandum,  an  velintaccufarc,  nccnc?  Qnod 
ciomninolicuir, 

Betiedicl.  Carp^^ov.  fdru s  trA^^Crm.qu^n,  107  f:  i^. 

Ex  ditfiis  inconvcn-entibjs,  cxcrronca  fcntcniia  Dn-Carp-- 
^  zoYiiproroanantibus  &  hoccft  non  minimum,  ,  qu6ddiffamati 
juftamfoYcntcs  caufam  corumque  fideles  Advocaci,  i  rcmcdkj 
lcgiidiffamarifaiubcrrimo  &  maximc  ncceffario,  novohoc& 
Cironeo  dogmatc  detcrreantur,d um  confidcrant,iriftitMtionc  cjijf 
proceffusfcfefalutarcm  finem  na<i,vcl  vixaffccururos^fed  poriiif 
contra  proprium  coramodum  laboraruros,  &  proceffui  inqui- 
fitorio  viam  apcrturos,  in  quo  fecuiiduni  Dh.  Carp-^ovti  pcrnicio* 
fam&damnabilc  ntraditioncmfermc  omnia  pioccffus  fubftan- 
tialia&iurium  bcncficiarcisin  accufatoriojudicio,  etiam  natu- 
salis  aequitatisrationcconceffi,  cifuntadempta  &  fere  prolubi- 
tu  &  arbitrio judicum  faepe  malcvolorum  &  impcritoxum  procc- 
dirur.    De  quibus  vidc 

traa.d,  ap^ellat.  i»  crim.  n\ot ,\of  &  feqq.tL<que  adn  i/s&infr. 
qUdft.  ^  n  4f  49' 

Qijaproptcr  eiiam  indo<5^1  latrunculatorcs  longe  funt proclivio^ 
rcs  ad  proccffum  inquifitorium.    Ex  quibus  tandcm  fcquitur  & 
hoc infignc  malum,  nubddiffamatioregravati  etiam  innoccntif- 
fimi,  famfimacuiaafperfa,^  pcriculumindicscrefcar,  &caiu- 
mniatores  rcddantur  audaciorcs  abc^ntque  impnncs  Csepisfime. 
Annon  itaquc  novum  cjusmodi  dogma,  innocenti*  crcans  pcri- 
culum,  &calumnia:dansincrcmentum,  im6  amplam  apcrienf 
fencftram,  cxomnibus  bcne  coHftitutisjudiciis  fitcxtcrminan- 
dum,  cuiiibct  Viro  prudcnti  ponderandum  relinquo. 
!  ■     Ponamu5CtfamaIiumca(um  CriminalcmdiAasleg  Diffamari, 
ubi  nimirumjuxta  eam  Citatus  Diffamins  in  judiciocomparct, 
&diffamatumCriminis  accufat,  faitaquc  utrinquc  litis  conte- 
flatioac,  acculationcm  profcquitur,  lcd  in  probationc  deficit^  Ju- 

dcx 


dcxautcBi»  vcl  ptivatimcertifcit,  rcum  ilitidctimen  commi- 
Ciifci  ?el  novaindicia,  ncvas^iie  ptebationtipoft  aliquedtem^ 
ports  inteivallum  ,  fefe  receptuiumfperati  ei  tamenincun  bit 
pcocelTam  d.flamarorium  non  Temorati,  fed  juxta  ejvs  leg  sdif- 
poiitiop.em  ferte  [encentiam. 

Qp.Tritur  itaque,  qualts  ea  eHe  dct>eat,  ne  jnftitiatlf  Reipubl. 
pTdejudiccturi  ciii  «xpedittnc  rcelera  mancantitipsnita  ?  Rc- 
fpondct  rd  hoc 

Di(U(  Lcv^ir  yATur.  rcfclutjih.  /  m/.  \t  n  7  uki  ferefcrt ad  C4p.  i. 
ff,  /,  qmd.  Ifk. 

^Dilfiimancinimirii»^,  neque  «ffc  perpctuum  filentluna  impo- 
ncndum,  nequc d.ffamaturo ab  adioBC  (iv«  accufaiione,  fcdab 
.  oblervatioiiejudiciitauiumabfolYenduai.Quitunc 

UOn  ODita:  tC 

L  qiit  dtOmtne^C.  dedcaifdt. 

umaccufari,  veiexofticio  per  meiiuai  inquifitionis  contra 
ipfum  procedi  potcft. 

Exctpiturf)tim6cafus,  inquo  proceflns  L<x.  DiffumMrt  locim 
non  obtinct,  nin  irum  fi  homicidiun^,fivc  aliiid  cnmen  fit  noto  . 
rium,  &  manifcrtum  ,  ut  omnino  nullo  jurc  cxcufari  posEt, 
Nic  HeufnerJtb.  2  cenf.  t^nw&  tlt  cttdtt  text  &  Dd.&  l.  S  conf.i. 
nyp&ihtcttMt.Btdter.&Ccn  drd.inLes  DifsmartBeer dectf^sjnj. 

Cujus  ratio  in  proir  pro cft  :  Quia  in  contincnti  ^  abjquc  mo- 
xacentradelinquentcm  d-ficicntc  accufatorc judexper inqnin- 
tionem  &:  cx  oftcio  proccdit,    Propter  qnam  ration«m  fecundo 
ctiamcc(ratproceiTu>  /^^  dipmarty  quandodiffamans  compaicr, 
&dicitj«dic!,  fenollcaecufare,  yel propterinopiamtionpoflc, 
dcliai  vindiAam  poblicam  judicii  officio  commiitendo.  Quo 
cafu  judici iucumbit,ut  conrra  reum  cx  0 fficio  procedar, 
in  termmis  lUytm.Tt^.  Ohf  204^  , 
Tetti6,  BbiaQtcpetitamCitationcmcx  I..  D/f4w^r/judcxex 
officio,procelTu  inquifit#rioinflituro,coepit  U  pergtt  proccdcre, 
Rtc  K^ufnerfdfidta.decif  iS  rt  5;  C4  Ccr.tAid.Ad  Leg  Dz/f^- 

Obiter  hic  annedo,  quidreai  in  matcria  injunarum  Dn. 


rf»,4n  utentem,  ftn{lra(^n«  chare  Dd,  alioj,  marer«pr<«e 

'   «»  froctff.jut.  noYiur  *nn»  \<>n  "^*  ^/^^' 

itafc.ibsn,:  Qjfntamen  rcmedJo /^^««/i/^wrfrjfinito,  acJiItn- 
lio  d4ff..^anti.  qui  d)ffafiiaiian«fn  probare  liai»t  pafait,  Itnpoli- 
to,  d  ffa  natusco  itrieufninjuriarum  cxpertti  poirit,  dubitan- 
dumnoneft  ;  addudo  pcoBunciato  Facult.  Inridic*  LtpbenhJ. 
Etante  Dn.Cirpz  jiriamitaftataetun;  Emt^.  Cethm.  ml-  3  refp. 
4n  ii  &n  tt.  Sigifm.  Find<Ui).  obf.s<(  n  t  Qtto Mfl.^.nd . 
i»  Commtnt.  Cam  pATt.  i  lupfl.  73  f*l.  it/.itt  .Qi. 
(tquituf  ChrtPfh.        DvlCftUt  dedfti»  nioj. 

a  U  iE  S  T  I  o 

QU  ARTA. 

Jn  tejlesy  antea  pro  informatione  judicii  receptiy  Vel  alii 

ddverftu  tnqmiitHm  ftodu&h  dd^drticHlos  wquidtipndUi  cxdmin^d:^ 
tencdinturjn  prdfintidejtupTdJtdre  jurdmentHmi  deverltdte  dicen- 
dd  :  Et  dn  frofter kujm  omu/ioHem  exdmen  nu^itdtis 
vitioUlfotctl 

s  TJT£cqtix<%to  omnmoaffirmatar,  propter  reguUm  genera- 
J[leni,  quahabetnrin 

/,  judUii  ip  C  d*  fdt  Jnjlrum, 
^      Ec  qii6cltefletexammati',  paru  noBcitau,  nonprobent,  nec 
faciantindtciumad  torturam» 

drgum.ifiqudndo  to  dr  MDd.communitetC  d,  tef  ii.  hb.Zir 
trd^.  d,  tortur.  cdf  3  n  47  &  dbeoibtdem  dd^idttDd.ChiUdn  ^j^i, 
infrocejf  Crm.Germdnicdfdrt.  i  cdf.  2  n 
EtJncditieneejn>dem  autorif  auAaper 

lodch.  Gmi,  ^r^t-^^f  f^g*  tnibt  li  fub  ruhiH^vQ^W  tmcrforfcft'' 

Et 


107 

Ettotumj  diciumfit  milluno.  Quodetiamobtlnet  Jncrimmc 
ImCx  M^ijtftAtiS :  Ei  ubi  fola  fadi  vnitatc  inlpcda  cognafcitur. 
Quod  lcgibus  &  Dd,  autoritatibus  firmavi 

Sicuti  P'4lc coiurarium  a  quibusdam,  obfcrTatBr, 
iQbdn  B^knHet^Mnmtra^,  d.  frocef  triijutfit  C4f  4  mmh,  2  n^u 
lta«tiam  mal^  conrrArium  ejasaiodi  ufuru  ad  proctiTum  in-  4 
quifitoriumaftringitBcncdiA.  Carpzor. 

intrAcl.  Crtm.fdrt  i  qudil.  114  n  6s  &l.  6  tit.f  re^  Ele^  86nii. 
hilccfornrairDus :  Ulttdm  procefTu  inquifuoiio,  necuiurccc- 
icne(i>  nccobfcrTatummcmini. 
S^dcalis  praxis  iiTC  confuetudo  r|(fte  improbatar) 
Dn,  Joh  Brunnemdntn  dtct.tr 4ct  d  frocejf  tuquif  (  8  wemh.,2  n^i, 
Quia  prim6  cft,  &Goiitra  lura  Communia  dc  Saxonica,  in 
qoibui  aliud quoad  hanc  qujeftiencm  non  reperitur  conditutum:  ^ 
Idc6qucea  rcmanctfub  di/pofiiione  juris  Co.Timunti.  Sccundo 
ideniordo>  cjedemque  folemnitates»  6c  (ubftanciaiiaptoccflTus» 
nndiqucobfcrvandafuncininquiCtione»  qudcccnenturin  accur 
racione  :  Quodplane&  plcne  vide  difquiiicuin  &  iirmatnm 
itt  tffomeotrddat.  dedpfeti  in  Crtm.n  4i&  (qq.Mqitedd  n  jl. 

Tcrti6»  fraudibusjudicumeftoccuircndum.  Scio&cxpcr-  ^ 
msloquory  aliquandojudiccs  irtfcriorei,  teftem  aliquemcon- 
tra  inquifitum,  co  non  prarlente,  neque  ciiato,  pro  fuo  arbitratu 
exanninatum,  juramcnturo  praiftiriircj  aflTercntcs  fupcrioribns 
falfa  narr-^ffe.  Ecqais  velit  dubitarc,  hoc  iimilitcr  hodienon 
rarbfieri,  ubi  didas  ofuf,  8c  juribu$,&  Dd.  traditiicontrariui, 
frauduninutrix,irrepfit.  lamautcmutilitas  publica  expoftulat  7 
aoacantum,  Mtfriudeijudicumdetegantur, 

/.  f .  ^  §f  d.  Calumnidt.  l  1  &tot,tttX.  d,  ften.  jttdic.  quimdle  , 
judicdr   Mntt  Berlicb  fdrt  idectf.s^rts. 

Sedeiiam  vel  naximc,  ut  eorum  fraudib«i  obTictur,  &  o- 
mnii  fraudom  occafio  f  rapripiatur,  neduraut  iis  Tia  apcriatur, 
infundo  j!  werf  corlflttuimus  l.  qulfuhfrdtextu  9  ibid\  frdudtbmefi 
•brtdndum  C.  d.  Sdcrofdua.  EccL  Grdvet.  (onf  ^64  n  6  Decidnltb.  /. 

QMartA,  inqmfiniini  ejaiqMccognatoi  vcl  amicos,  qoorum  S 

O  1  talia 


taliarcireomninolntcreft,  lawrc  non  debtt,  quomoa6Co»tfa 
ipfumproceditur,  velcumeo  agatur.  0:nnif  fufpicio,6comoii 
rationabilii  fufplcioniicaula  eft  titanda.  Quam  quilibct  vit 
boniis,  candidui&  dcttcr (qnalij  jud^x.ficuti <ticimr,ita  ccu«  nt 
rcipfa,  prasfcrtimin  catifiiSanguinu0jfit,  nccefte  clljetUmul- 

9  tro  &nonmoaitaseffjgcredcfid«rat.  Qui  ftciif  facjt,  &  jura- 
raeatatcftium,  inquifitononcitatoScpraBfetitericipit,  rcl  fefc 
rcccpiffc  fcribii,  &  diclt,  \  fafpicionii immuni»  ««Tc  nt qoit,eum 
agatcontrajura,  fecontra  Dpaxjrum  otiam  Saxonicorura  Do- 
Arinam >pr«tcrea!^uc  oraittar hoc,  quoi faaum »ulli  iiocet,ncc 
quicquam,  im6  ucqnc  tantiUum  impcdire  poteft  :  Idqnc  coa- 
trajurisrcgulam  :  Quodncmini  nocer,  &  alteriprodcft^de  fa- 
cili  cft  coocedeadum> 

/.  X  4.  idemdjunt  aqum  ff.  d,  aijuA  flnw  auend,  /.  2  q|.  itemra" 

riu  s  in  fifi'  f^^'  ^^^f     ^  '        '"^^'^^  ^*^' 

O-^^caiioautemfraud  km  hocin  paifu  pfgefcindjtur.ubi  refleA?- 
turidcaufas,  cut utraquc  partc  citata,  &  ta  carum  p:ief«ntia,te 
ftci  tcncantur  jurarciquafridcapud  J(«r^.  luld.  Csmmtff.fart.  2. 
lib.  2  caf.^  n  4&l']q.  Ex quibus funt  ponfilmaj,  primo,  ut  fic 
certus  vifa  oculorum,  contra  qucm  producuQtur(  pr.^fertim  in 
Criminalibus  inquifitus.  dc  cujos  corto  Inditur)  jaramenturn  a 
tcftibvist(recorporaUtcrpr«ft*'tum:  Scc{?ndi,  ut  ri  i  '  -  ^  fla 
tc'tiumindicerc,  &co:uracoiexcipere,  vel  faltem  ^  , 
ita  jus  protcftationii  falvani  &  illibatum  fcr vare^6c tert!6,in  ter- 
raiao  examiniiCttmintcrrogatoriispararus  comparere,  quarta, 
wt  Adjundum,  fi  velit,  prjefentare  qtscat.  Q-iia  hic,  fi  judcx 
vclCommiflfariidat^opcri,  firccafu  fortuno,  teftem  fiiper  o^ 
mnibuscircaraftanciis»  non  rtte  examincnt,  poteft  eoi  monere, 
relipfecxaminarc/t^ftif.  1\hL  did.  locl  Quji  vigUantiaincrimi- 
naUbis  ur  maximc  cft  ncccira.ii,  ita  quoque lcgalit  &  Cordatus 
iniis  idhibcnduseft  Adjuni5^us. 

10  Idc6q»enonftring!t,  nec  quenquimmorere  debct,qu6dfcri- 
blt  Doaiinus  Carpzovius  fupra  di^,  loc.  lUud  fciUcet  requirf, 
utlnprmfcntiareitefteijarent,  in  proceflruinquificorio,  ncc  ufu 
receptameTi;,  ncc  ipfum  mtaainiirc  obfcrvatum.  Namquc, 

fi  Dpminns  Carpz  ovius  illud  aon.meniincrit  abfervaium:> 

ca- 


tatncnjuta &DoJlorcj,  ctlamanccipfttm  Ln  Eledoratu  S^ixo- 
nix  ulitata  praxis,  cj«s  opinioni  obftant.  UiiJc  tontrar lus  al- 
legtt«sHriiS  >  firc  confuctado  ,  prjrfcriptionc  non  roborarur, 
Sihrdd.  y$l  i  conf.  $  n  si  Ufnning.^iden.  conf.  \of  n  ig^ 
S^hncifkvv.  dd  exnan jcnpto  nj  Injlit,  d.  jur.n4t.gent  &Cir'tL 
W-rgtl.Vinit'^*^**^  Iir.  S<i.x§n,  i^,     /f .  20  &  12&  ^r.un.  46. n, 

u&fq^' 

Adhoc  vidcmr tallsconfuftutlonon  ratlonabilij,  cxraticni-  ir 
bui  jarn  adduvSii.    Et  quamvis  confuctudo  in  diibip  ratioaabilis 
prxfumatar,  done<  conrrarium  probctur-    Attamcn  alitcr  ob- 
tinet,  quando  Ifgi  fcr'^ptse  lefragatur, 

NaUac^hI  .ji  n  3ttmi  Jdiol.Meuecb.  Arlfitr.jud.  qudff.  cafu  S  2n. 
^.Mdtt.d.  Jfflt^l.  dcctfsi^  n  is  K^Ux.H^ndens  in  dnalog  jur  lib.  i 

Ejnsmodiautem,  i  Oomino  Carpzovioallegatusufus  Sccon- 
fuctudo,  &  lcgibus,  6;  juriumrationibus  ,  &  Doaorum  fcu- 
tcntiaf  communi  rcpugfiat. 

Sccandumqoaeftionismcmbrumquodattinct,  (i  absquc  clta-  n 
ticne  &  ptoefcntia  inquifiti  ,  tcftcsjurcnt  &  cxtminentur,  an 
ttoncexamennuUitaeii  vitio  laborct  ?  lUud  qtrtdcmncgn 

lobdn.Brunncmdn.  tr.  d.  frtceJJ.  tnquifu,  aa.  cdp.  S  membr.  2  n  41, 
Scd,  Cur  •      ^   'nionicalculum  fubfcribcrc  ncq^iican,  cbftat 
jofisratio.  V  inhJicqudH  n2&l<ia9  Kld.dc  C$rnm\lf  part.2. 

2  cdf.  sn\&2  Grdmm.  dccif  tmj&S  -^nt  Fdt.in  Cod,  tit  dt 
tifi.  dff.ic.Ldnfr.inprdx.  cdf.  t  de tefi.deptf.  n:o.  Etiamil  raille  te- 
lUs  dcpofu;trcnr,  farmdc.  dete^ib.  qH^n.j^.n.  ^o.  NuUum 
enirn  cft  jpfo  jnre,  qu«dfit  contra  legcs,  r  i      j  ■ 

l.  sC.de  leg.  fdf.  ijui  c$ntrx  64  Jfg^  j^^  ^  Wefembcc.  di  tu, 
J%R%t.qu\hmtxquxhmc:iul.rndnum\tt.r.onlic.      _  ^ 

PrjetcrcaejijsrroHitcftiumcxamini,  cltra  in)i^riam  five  pr»-  13 
mdiDinmf.Itcminquifiti,  nullus  potcft  uibui^ffcau^,  idguc  cx  ^ 
ratio.ibusantcaallaiis.    Idt6quccft ipfo J..rcnullBm^  Quod 
antemnullumeft,  ptrindc  habetur  ,  ac  fi  omninof  Ylum  non 

'        bdCdUtemiff  quodqui^quejuris  Fdtn.  in  cap.  t..iu  n 
d.p.d^^uPt.  riber.Dtcidn.  yoL  /.  ufp.  ic  n  ^4.  Th.m^vg.  dntf  20 


1 
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n,ul  4-^-  (endemndtumi  ff.  d.  re  jtidic,  I(pl.  a  FdH  VoL  2  ccrftL 
76n  21  fUjin.O.  (ot)J.  2  n  i: &\n fdtAtitL  C.  (jutb.in  cAtif.  nfjt  itf 
inttgty  nen  ennciefe.  GatLd.AtreJi.fdp.il,  n  Decian^  VcL  i  u[p. 
jin  34  TTtimiKg.  di^  Uc.  ^  •  - 

Im6  in  fpcciein  proctfiu  fnqviifftorio,  C  wftetinpfa/anrfa^inqui- 
fitinon  juravcrint,  illccft  nuliuj,  cti^m  dato,  qudd  confuctu-. 
do  cffct  i«  concrariura, 

Cbilidn.  infrad  cap.  2,d.  inquijit.  n  1,2.3  ^-Mdtt.  iVefiinf:.  anfi:.  j| 
ftn7&  flures  ibi  citdti. 

Et  juxta  vulgarc  :  Pariafunt  nihil  ficri,  &  non  Icgftiri  e  fieri. 

obitcr  notctur  illrgalii  jiiXTa  ac  rana  praapofterjiio  a  Dn 
Cdrfx..  fupr.  dlleg.  refp.  Eled.  t6ltb.  6  tit    ^.'atir^da,  quarc  in 
procclfu  inquifitorio  ccftct  rco  priefcntiJ  jurarc  non  dcbeant,  nc 
nimiram  rcuscontradiccndo  teftibus,  eorumquc  atteftataindti- 
l>ium  Yoeando,  longam  coutrahat  moram.    AcCin  ^t^n  recc- 
prionii  jara«cntorum  ruac#ntradi<ftionc  etairten  tcftiurh  poflct 
impcdire  reii$^    Quodctiam  non  habet ncccftc,  intcgrum  cnim 
ei  cft  poft  publicatax  atteftationcs  contra  pcrfonas  &  di(ftatc~ 
ftiumexcipcre  ,  ca  in  fcriptis  difputare  &  defcnfionem  fuam 
deduccrc.      Id  quod  probavi  qudjl.  9.  decdd,  4.    In  pr^ftDtia  ' 
rei  jurantquidem  tcftes,  fcd  nondcponunt,  &  poft  a<4nm  pra- 
Aationfs  juramentorom  exaroinantur.    Qooircdo  igirwr  inqoi- 
fii»s  aitcftata  futura,  qua?cum  adhuc  Jatcnt,  indubium 
vocarc,  &propttrealongampofrctcon- 
trahere  moram? 
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U      S  T  I  O 

QUINTA. 

Jnmcjut/tfus  mterrogatori  ^  juper  articulmim  inquifitid- 
natiumcircumflantiis      qualitdtlhus^  rtecnonteftiHm 
per/o?ifs  fprmata  exhiheyis^  auJiendus^  <s  tefles 
/uperejusmodi  mterrQgatortis  jint  Exa- 
minanJit 

jAntqtta-ftionfmdcjufc&praxi  commjuni,  ncmo 
^  ocatindubium.    Vcrumdc  jurc  8c  confuctudi- 
neSaxonica  alitcr  obfcfvari  flatuit 

Etnediit^Cdrf^ov.  intfA&.  Crim.  fAtt.  3.  ^tu^.  iw. 

Adcii)vj% -lidtiAasrationcJ,  diftinftim  &  ordinc  vifas,  brcYi- 
tcr  refpondcbimMi.  Exquibus  priflia  &  potifHma  cft  ;  Cum  per 
viafw  iuquilittonii  non  juris  ordinc  fcrvato,  fcd  absquc  longis 
ambagiba^,  circuitionibtjj,  faromarli,  &  levato  vclo  procc- 
*atur,  handimmern^  interrogatoria  inqaificl  rtjrciiintur.  Sed 
incrationem  eflrcfamfalfam,  qnam  ?niquam,  &  cundcm  or- 
dincm  procedtndi  obfcrvandum  in  inquifltionc,  qai  obfcrvatur 
inaccttf^tfonc,  abondanter  5c  perfpicui  dcmouftravi,  &  jari- 
bus,  juriDmqnc  rationibus,  &  Dd,  antoritatibas  firmaTf,  in 
tra<4atu  dt  appellationca.  41  &  fqq.ufqne ad  n  j^.  brevitatis,  & 
ccdiofacrcpetitJonii  vitanda-caura^vcrbo  bic  rcpcio.  Etvidc:nr 
n.  Carp  2oviui  ctiair  Wc  fibi  contrarius 
intrdff.Crtw.pATt  3  7«<i*.  '^7"  ^'^- 

Erncftnm  Cothminnum  in  ibidem allegafoloco  juxtaqtic  jura 
-t^tabcnc  rccatuj,  ad  quaftioncm  .  gualis  inquifitioc^rc,  & 

quo- 
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qttOftiodorcAcforman,  &  in ca proccdi  debeat ,  ita  &qufdcm 
rc<5iinrimcrcribcns:  In  gcncreccrtiffimumcft,  qiiidin  Crimini- 
businquircndis,  invenicnJii,  punicndisqiic,  proccdi  oponcat 
rccuadiim  lcges  dirinas  &  humanas,  fccundiim  jns  ?€tU8&  Con- 
fUtutionnm  tormam  ,  fecundum  ordintm  lcgibus  inftitutiim, 
non  cx  roluntatc  noftra,  ncquc  cx  mcntc,  ncquc  cx  cervicc  no- 
ftra,  fcdcxpr^ccptodivinc,  5c^x-lcgtrima|.  fivclcgum  autori- 
tatc,  procelTu  lcgitimoritc  obfcrvato.  Qnod  cnim  juftum  cft:, 
rci  juftum  cfrcputamus,idju(ii^nobi5  pcrfequcndum  cft:Hoc^ue 
inprimis  a  tcrrarum  Dominis  fieri  dcbct  &  dccct,nc  adalicnucn 
pcccatuffl  cocrcendum  nimis  propcr^  dcpropcrcn i,  gravioraipil 
pcccata  admittant,  5c  fanguinem  humanum  injurii  cffufumj  ad 
cxfufcitatos  confcicntiae  ftimulumj  frnftra  dcfiderent, 

H-idUnm  Dn.Cdrp:^Qy.  IdemfMrt  3  c/udsi,nsn  ^jfcrihit. 

E^detn  fere  folennitatC!»in  inqui^itione  ,  qoae  in  accufatfonc 
dcfiderantur,  quippe  m  cujur  Ucum  ca  fucccdit  &  furrogata  cft, 

Vid,  eund,  qnjtH,  1  i^nSz  di^  p,<irt.  j. 
Q|iod  5:  juribus,  jurium  rationibus  &  Dd.  autoritatc  firmatum 
invcnictle^or 

•  ifitraildt  d.dffelUin  Crtmirt  n^^&feqj, 

Cum  itaqucinterrogatoriaaccu(aiiadmittantur  in  judicio  ac- 
cufatotio,  3ccitra  RuUitatis  vitiumin  Criminalibus  a  jtdicc  o- 
mitti  nequeant, 

Mafcdrd.d.pro^.  ConcL  6S4  «  /  Scrn,  Gr£V.  lih.  i  C&ncl  frAct.ps. 
n  s  confid.  \  Vmm/mfroceff.  jud.dijf.  is  n  67  &flures  thidern  cttati. 
nihilobSat,  qu6  minin  etiam  in  procclTu  inquiCtorio  dcbcant 
admitti.  Idqne  vclmaxim^,  cnm  fubftantiam  caufje  conde- 
mnandi  &  abfolvcndi,  probitioncm  nimirum  in  quibusvis  & 
robur  cjus  conii ftit,  conccrnant, 

Btld.tnL  xcoi  /  C.  d.  feitcnt .  Matt.  Van.  tm.  1  ccnfil.  is  n \6 , 
Intcrrogatoria,  utinquijitus  poftitiam  contra  di(fta,  quim  per- 
fonas  tcftiam  exciperc,  oraninocflcpcrroittcnda.  .  Vide  ctiam 
Dd.Saxonicos  cgrcgi05, 

MvdcjlVift,pArt.  3  qu£n.  \2S  n  i  &  iltd,  Iacoh.i^.a:;i]\ti  in  addit, 
Ubihic  aiios  rei^le  fecutus,  hac  utitur  rationc  aquiffima,  qu6d 
in:erc:^lcrainqMi(itionisTequ:fitancceiraria,  hoc  quoqijcinpri- 

mis 


misrequiratur,  utltaformctur  inqiiifitio,  qu6  non  tantumnan 
aufcrantut  rco  inquifico  dcfcnfioncs  fuai  ,  verum  &  facUiorcs 
reddanturj  rcusque  Tefc  e6  meliusin  judicio  tueriqucat, 

Triilper.  FArtnac.m  fiAx.  ctimJtb  i  ttt  i  de  inqtitfit  quill  i  incipin- 
..^Hifittcriu  mAteria  n  ii  tl^i:  {ertuitH  requifiinm  vc  ult  dtty  b*nc  e(fe 
(emffiunem  Dd,  fertfnt%Am,     Q^os  ettatn  redi  [equttky  fjfddm  Volck- 
fKMnntu fcrtftor Saxonicmxw  f<in<muuifct)<n  '^'<\i\\\^t<\\Vrocej[fAit  t 
(df.  4f  n  3  &  jeqq. 

UbiinprocclTu  inquifitorio  verfatiir,  &  ftatuit  contra  Fifcalis 
arriculoj,  rco  ii  tcgngmcffc  omnino  interrogatoriaconficcre  & 
cxh^bcrc:  H  fce  tormalibui :  S<lncinterrogatoria  otcr  Sruj' 
flticfctartvifcr  5Ulldl<n.  ^J)nnttt?irfc!l;nK  cfnc^craim.c  3^»^^^^ff 
Cuc;  filitc  grtrt  tauif^c^cbcn/  t^ipcrilct-jbctcrcfcn  mi^c/  nra6ftt)m 
inttun.  Pluraibidem  habetde  conficicndis  inttrrogationibus, 
torumformulam,  hofccque  vcrficulos  notos  annedttns; 

t_Audttusy  Vtltis,  ferjondylcietitiA.CAufAy 

Irdmdylocwytemftu  di  ^ertum  creduittx  j,, 

Cumttjlesrectptty  jtidex  hdc  cunildnotakit. 
QModctiamcxpreffcapprobantjoris&confuetudinii  Saxonicae  ^ 

fatiipcriti, 

Wldit  Berlich.pdrt  2decifi6\  n  4&fqq.ubi  dmfltdtiones hhZ^n- 
ger  d  tonur  cdp  $  n  2, 

Jdqucinhuncfincm  (notandafunt  Zunger.&Berlich.  forma- 
lia)  ut,  fi  itareovifumfuerit,  inttrrogatoriacxhibcat  vcl  alio 
modoindiciacludat,  ftamqye  innoceniiam  dcducat  ,  vcl  per 
ft,  vcl  pcr  alio5, 
per  II.  &  Dd  dbipfis  ilid.  citAt. 

Sccunda  Dumint  C^r/^z-c^r// ratiocft,  quod  idmittcndo  inqufiti  4 
interrogatoria,  pruccffui  inquilitoriHshaud  pariim  protrahatur, 
nedum  in  ordinarium  proceffum  commutetur.  Scd  ctiam h«c 
ratio,  nifiquisreum  inquifitum  plcrifquc  potiffimisquc  dcfen- 
fionis  rcmcdiis,  aJioquin  contra  accufationem  in  proceffu  accu- 
fatorio,  pronrie  ita  d  do,  dc  jurc  compctentibus,  contra  omncm 
ajquitatisrationcmvclitprivarc,  cftfalfa:  Nccmagii  protrahi-  5 
tur  proccffus  intcrrogatoria  admittcndo  in  inquifitionc,  quam 
inaccufationc.    QuodautcmDominus  Carpzovius  adjtcit,pro-  ^ 
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ccfTuminquifTtoriumcommauriin  proceffamordinarlum,  fru- 
ftra&  (incjuriJ  fundamcntodicitur.  QuiFP«>  qiodinquificio, 
in  &pericfic'  proccflrus  aeqiie  ordinariui^  atque  accuf-itio;  Imo 
illamagis,  quam  hafc.  Id  quod  fariiis  Sclatius  firmatum  ride- 
bit  candiduj  lccftor  in  tradatudc  appellatiouc 

dtjtedicl,  n  42&  fqq.  wque  dH  n  j^. 
Undecjcismodiconamucationcm  proceifus  inquilltorii,  in  pro- 
ctlTum  accufatorium  ridcrc  potci^  neme. 

7  Tcrtiamfuamratioric«tifu.idatamclTcputatD(?wi»«i  Cdrpzjfrm^ 
in  Illuflri^fimi  ElcAoris  Saxonia  D.  A  igufti  Rcicripto ad  Scabi- 
natumLtpilcnfcm,  fubdato  ^rnunl^erg' /.  Januarii,  anno  1^79» 
inverbij:  iSon&«Iiil5c  fntcrrogatoria  abcr  t)urcb  t\<  Advocatcn 
ju  uber<)cb<n/  Mc®cjei^j!u'i^  ;,udifpuftrc:i/  a«banbcr<  ^Vidcufffij' 
tciiV  barburd)  iiur  t)ic  Sacl;<i]  i?crv^cHi(ft  aujfacjialfcn/  tk  iXtifcfcr  mu^ 
tc  3cmacJ)f  mh  bic  Q3orfercfhcr  ojff  ^nal^  ^cr  tt)c(i*crMcnfcn  ©fraffc  cn^ 
mmttXKbi  ()atcn  ^ixiw  unf<rnianDcn/  in  inquifition  procelTcn/ 
aujfcr{)albbcr  ;5ci(Ic/  njan  c^crwaiDcacnangcjo^^cncr^ldfl^tvcljr/  atcr 
ant»<rc  bcr^lciijcn/  buret)Dcri)>roc{)cne  aSrffjcllju  cincm  cr^cnrllefccn 
^mti^tmw  nicl)f  tvrjfaffcn  a^cQcti:  Vcrumcnimrct6,  fi  taic 
Rcfcriptam(quodcgo,  ingcnui  fatcor,  numquam  vidi&  cxali- 
oramrclationc^  ijludnoncflfc  publicecditum  'Tvc  typiscxprcf- 
fum,  pcrccpiatqueproptcrca,  anunquam  pcrTcneritad  obfci- 

g  vantiam,  TclTimlcgis,  & pragmatic^ fandionis^in  Elcdora- 
tu  Saxoniae  fucrit  confccutum,  cft,  cur  valdcdubitcm,  de  que 
pauIA  poft )  confidcrctur  prcflias,  pro  fundamento  gencraiis  rc- 
je^ionisomnium  fntsrrogatoriorumin  procclTu  inq  jifitorioin- 
diftinde,  a  DominB  Cdrp^ovio  ailcgari  non  poflfc  arbitror.  Ec 
mavcntmcTcrba:  IDtcBvu^nig  ju  difputircn/  unb  anbcrcSBcir* 
lcufffiiifcif/  t)a ^urd)  nur  bte  ©acl)cti  ^JcrgcMt* anffHcoalf cn '  bu 
fcrmu^Cf^cmadjf  /  unMcr  ^crbrccftcr  offfmal^  fccr  t^jcfwrbfcnfcn 
©ftaffccnfjCijcn  nMr^.  Quibus  verbisdiaiam  Elcaoralc  refcri- 
ptum,  prohibitioncm  inttrrogatoriorum  in  eff«6luR,cftringcre 
Tidctur,  adintctrogatoriaper  fcnon  admiflibilia:  Qualia  funt, 
captiofa,  impcrtincntiafivc  inutilia  &  fupcrflui,  qnanihilfa» 

9  ciuntad  caufain,  &  meram  difputandi,  cavillandi,  &  procef- 
furo  protclandi  anfamprasbcat,  vitl  ctiam  pr«Iiminaria  ad  cau- 

iam 


■M 

,1-1  cJj 

Ofi 
dl 

01 

^.tiiti 

&' 


4 

?IOj 


,  cumhascpcrtincantadconfcdioncm  artlcnlorum  dcfcnfi- 
onalium  arbitrio  inquifiti,cjusquc  Advocati  rcfcrvatam.  Namqj 
hac  intcrrogatorierum  fpccic  pra?liminariuninttiru,novaCapitu- 
laincaHfaintroducuntur.  Suntin  cfFcdu  dcfcnfionalci,  &pro.  i 
ptcrca  rc<fti  rcjiciuntur,ciia  cx  plutibus  rationibu^,  videdis  apud 
I{urg,  HjiUnd.  d.  Qommtf  pATt.4  lib.  i  cAf.  4  &  j  Man.Berlicb. 
f.  4  CljTiJlipb,  Befold.in  pToeeJf.  cap.  13  u  4, 
quctamin  civilibu.s  quam&vcl  maximi  in  criminalibas 
quodobitcr  addo)  qua?  hifcc  comparantur,  matrimonialibui. 
Opcimc  itaqucfccutus  Elc cioris  Saxoniae 
trd.pTocejr  judic.tit,2      nad)  tcm  ahT4AV^x/«w  4  D;/.  C4r;^(jr. 
in  fToceff. )ur  ,r ecer.ter  edito  tit.  1  s  ^irt,  4^30  &feq. 
contra  liccntiam  hadcnus  communcm,  cjusn  odi  intcrrogatoria 
praeliminaria  ad  caufam  piohibuit,  Sc  cx  procclTu  fuorum  judi- 
ciorum  omnium  rclcgavit  ScrcnirtimusDux  Brunsviccnf  &Lu- 
ncburgcnf.  Dn.  ChrillianusLudovicus,  in  rcccntcr,  annopro- 
ximcclapfo  1^5^.  publicata  Ordinationc,  ^rr.  2/.  hifccforma- 
libusvcrbis  :  6i'f?(»lt  Dnnn  allcb!ti!KVom<rcnrt)cU5  jHratrtrruni]  t<r 
©acfecn  unnb  tcr  (^cbruiict)tcpraBliminaria  ad  caufam(fo 

o^nc  Da^ \wv.  ©c^Knbctvci^t^.uru  ct§cntiicb  ^cl;crcn )  \hUw\\  tcrc  bcp 
fcl4;cn  intcrrogatoriis  \\\\\  gcircn  an^cmafTcr  produ«^ionc  documc  ' 
torui^,  i)icrtiif  auffBcto^*cnunt)rt^actlum/  fcltiwicauct^VDn  tcu  Com- 
fniffariis,  obfcfeonDcr  Produccnt  tarnpi^cr  ntcl)tTXcipirtc,  in  cxa- 
minetcftium  pcirciri^C'CliCt/  ctcv  tatkgciiijcn  tarubcrcxaminircr, 
cbcrbri^i^txcx.^^rrunbcntcpfol^t^Jn  uuDantcrn  ^«'^ieflucfcn  produ- 
xmmx^iw/  m^KxU^^m  lcr  35i:rf)Ctl  m'c})f  attcndirt  ,  fcntcrn 
uUx  \Ck\i^c\  t^crtcn  fol^ti. 

dquodomniabcncconflituta  judiciacircfccutura,ca?tcraquc 
itix  ^  proccfTuiJin  impcdimcnra  fubhtura,  &  opto,&fpcro. 
Proptcrrationom  identitatcmctiam  rcjicicnda  funt  intcrro-  i 
gatoriafpccialia,  cx  ipf  s  articulis  &  fupcr  corum  circumflanria 
non  formata,  fed  nora  iivc  d.vcrfa  capitufa  contincntia :  Befold.de 
frocef  dta.cap  13  n^Ht.  D,  G^ti  /  oLf.  95  r\.4.  Quaj  intcrdum 
cxAdvocati  vclimpcTitia,  vcl  verfutia  fpccialibus  interrogaro- 
riii  ad  articulos  non-nuUos  admifiibilsbus  &  legirimis  folent im- 
mifccri.    Namquctcftcs,  cxrraarticuluminrcrrog^ti,  nullam 


fidcm  facmnt,  e6qu6d  non  jurat  deponant  ,  text.  ^«/-/j;;/^; 
cxtr  d  tnt  cr  ihid.  glof,  in  verb.  non  jurAti,  &  VAmrmit.  n  r  Andr  G.tU  ^ 
ith.  io!^!'9:fn^Lh.Emmc,K'foacfririprHeJf.civ 
J^d.  ante  dicl,  loc.  cdf.j  n  i6.  &  2^.        \       ^        r  - 

II  Undcfcquitur,  intarrogatotia  fubftantiaha  &  caufeipsilque 
inquintionalibns cohjercntia  antc  dic^a  prohibitione  Elcaiorali 
non  contineri,  quodcrim  cffet  valde  iniqttum,  imo  coatrajus 
Divinum  &  naturalc  ,  proutpauU  p^)ft  dcmouftrabitur.  IpU 
ctiam  iudiccf ,  qui  t ale  Elea:orijRefcriptum impetrlrunt  procol-. 
dabio  de  ejaimodi  ioterrogatoriis,  nonde  aliisomnino  ncccf- 
farii»cauf«fubllantiam  ,  ejaave  coh^rentiam  concerncntibdj, 
wirravcrQnt,  &  petitioncm  fuam  inftitneruot.  Proptereanon 
alitcr  inteiligendum,  quam  fccundum  formam  petitionii^ 

lif.iniilf.juftttia.  infin  n  6  d.jufttt  &jur.&tnhb.iH7C.d$diverr 
refer.  Jnnocent.  &  Dd.  in  c.  1  dt  trAnsa^.  &  in  L  Gdilm  ^  nunc.  de 
lege  de  lih.  &  fofthum.  yvefembec.  ccnf  i.  n.  2. 

^4  Praeterca  reguiarc  cft.ca,qujc  fpcciali  jurc  &  aequJtatc  conccflTa 
faiit,per  vetba,quantumvii  gcncralia,vel  ctiam  univcrfaiia,  non 
cxcladi,  fcd  fpcciaUm  &  cxprcffnm  derogationccn  defiderare, 
Ztfinl  ffftquAmliti  n  14  curnfqq.  C.d. fA^,  CiriMoiinAde con- 
fuetud.  VArtf  ttt.  i  gl.  f  n  lo-j  jilex  ^udenf  d.  Andlog.  cdf  2in66, 
Matt.  d,  Jffli^.  decif  ii\n  f&ii  &  decif  122  n  3  Matt  BAriich. 
pArt  2  dectj^  272  n,  7 

Excmplum  eft  gencralis  exccptionum  ademptio  fea  rpn^ncia- 
tio,  qaa: frivolas  tantum  cxcluderc  dicitur, 

Qp.  &  Dd.inl.  itdfudor  C.d.Adult.  J^hf.incAf  (ine  excepti$ne 
12  quAii.  11  Htfpol  d.  Mnrf,  in  fraaCrim^  f«<r/if  ult.  n  i  loh.ZAH^ 
ger.  d.except.part.  scap.26  n  liS.  , 
Aliudexemplum,  quononattenta  gencrali  prohibitlonc  exce- 
ptionumE!e<5loris  Saxonici,  ejusquc  Conftitutione,  clarii 
accuratioribus  vcrbisformata,  exccprioncstamenliquidM,  five, 
in  continenti  probabiles  ,  contra  inftrumentum  guarantigiaw 
tum,  ad  impediendim  exfccutionem  adcnittuntnr.  Vidc 
.   iffum  Dn.  Carf^ov,  in  jurtjp.  for.  fart,  /.  confi,  t  dif.  17. 
3$      Si  vcri  quifquam  cohtcndcret,  propcer  verba  allegatiElcAd-  - 
yalikR:ftfriptilcquentia  r,  illudin  gencrccfTcintclligend-jimde 

omnib* 


(vmnibus  omainointcirogatoriis,  absqae  ulUdiftuKThionc.  Rc- 
fpondco  :  Enamfi,  polito,  in  vcritatis &:  juftiiiaa  dctrimentum  &c 
prasjudiciumautcmrainimidato,  jta  &  non  alitct  intclligcndu 
eircf»pc  diftiRcfcriptitcnorcra  :  Tuiic  putarim,illuddifponcrc 
incafibus ,  in  quibui  dclinqucntcs  in  criminc  fl^granti  dcprc- 
hcnduntur,  proptcrcaordinaria  probandi  vii  noncft  opusj  fcd 
juxtaallcgatain   trdH.  de  Apfellat,  w.  ^9-  &  fjl- 
contra  cos  fummarii  ,  jurii  ordinc  non  fcrvato  ,  proccditur: 
Q'.iodctiamvidcntHr  innacrcvcrba:  2(u(Tvrf)albt<rt^iKlc/  toam 
lu  cu\m  orr?ciitlid)cr;  ^ScitJCi^  eottipr .    Et  nova  conftitutio,  fi  vc 
lcx  nova&corrc^oria,  quando  potcftaliquid  oporari  ctiamin 
modfco,  fcmpcrftridi  in  rcliquii  int^lligitur,  utminus  cor- 
rigtt,  Menoch.  Ith.  6  prdf.iSn  i6  &plures  ibi  citdtt.  S^cin.  jun,  conf. 
1^1  »  4iltb  /.    Scc*omninoncccffc  cft,  nt  ?  trc,  nonapparcn- 
tcr  rcu$  inflagranti  fic  dcptckcnfus,  & cjui crimcn  fit  notorium, 
cum  omnibus  fui»  qualitatibns,  propterca  vidc 
.    meAs  Ohftrut.  &  kUcitat.  ns^d.  dppeL 
AlioquinScindubiotutiascftintcrrogitoria  admittcrc. 

Altcrutro  lutem  modo  omnino  accipicndum  tft  Refcriptura 
Eicaoralc,  fiab  iniquitatc,  cujus  Princcps  non  cft  arguendus, 
vclitfalvari.  Omniaenim  Principumi^<fcripta,  c«mjttftitia& 
vcritate  congrucrc,  &  catcnus  accipi  dtbcnt, 

/,  exfAclo  43  Sr  -^^  ^«^«>        M)nfirtg  Cenh  ^  oH.  S  w,  /. 

Intcntiocnim  Principii talis elfc pr*fumitur, qualis cft  lcgam 
candor^  &:rationis  naturalis  integritas, 

GmI,  lih  ^>  ^^f>  7^'       u&tktcitatttext,  &Dd, 
EtRcfcribta  juri  Commonidcrogarcnon  mtclligttntBr, 

/  cdufAm  8  C,  d,  refcrtpt,  Vtd.fupu  qudH,      n  i^y 

Scdfccridumidfuntaccip'eda,^ita,nctcrtiojusfnuaafcm^ 

/,  7>     d,  prec,  Imp.  ojferend,  Corm^is  rol.i.conj,  236  n  3  Matt, 

%am;i.natnra  tc  , 
QmL  Ith.  U  •hf,  ^3  n  6  yienoch,  W,  2  prdf^mpt,  cap,  6  nj. 
Sam  contra  jui  •licitaRcfcripta&i«pctrata,pr^^^ 
/,  refcrtpta  C,      pr^^^h  l^f''^  t^«^  Fah  m  Cod,  /«a 

bX  r^^-  ^^i^"'     ^'''''^     T:       '      ^  ^  Ncouc 
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Kcquc  exfecutioni  mandaridebcnf,  Cravet.  nl,  conf,  rj^p, 
n  isTart,  vcl,2Conf,  p6  n  s  Trentacm,  lilf.ivar.refoitit.  d^tefcrift, 
re(ol,  6  n  i. 

^     Janfiautcm,  fifaepe  taAiim  Rcfcnptura  ElcAor^Ic  ira  vcllct 
cxpiicsri ,  inquifitum  nimirum  pioduccndo  interrogatoria  ad 
irticuIosinquifitionalc5,  &fupcr  iis-aque,atqucfupcfh?s^  tcftcf 
cxaminari  pctcntcm,indiftiDfti,  non  circaudiendum,fedomnfa 
intcrrogatoriapromifcue  rcjicienda,tuncomninodcrogarctnon 
tantum  jnri  Cominuni\fcdctia  naturali,&  Sacro-SanAa? juftitiae', 
magnadcfcnfionijpattcquajmcdiatibusintcrrogatotiisinBcccfii 
ria  cxplorationcvcrarunrfadjcircun.ftantiaruo.se  rcftium  ouali 
tatil  c5fift»t,i<«r^  {{ulJ.CommtJ]part.4itb,i  r.^.inquifitos  privado, 
Pcrintcrrog;itoriacntmdetcgitDrfalfirasintcftibus,  yariatio 
&  contrarictas,  MarAnt.in  Specpart,  6  memlr,  7  d.tnterrog.  n/S, 
GaiI.  I  obf  9s  ns.    Supcrdidistcftium  forfan  rcujpcr  inrcrro- 
gatoriapoirctfuaraintcntioncmpiobarc,  Etirfat.confsn  njflib, 
S  &fup.  n  7.^  Etintcrrogatoriisfaciliusdcprehenditurveritas^ 
quam  articulis,  Ee[oldy  inpram.  dtffert.  jtmd.  de  mcdo  refircndi  lit.  c! 
Ipfc  ct!amDw.C<rr/>^*vi«^dc  utilitateinterrogatoriorcmteftatur* 
quod  ad  aycrtendai  probationcs  maxifr.c  facJant  ,  &  multum 
commodentexhibentii /»  ;r4(f?.  crim.  part.  s  ^uaHton  114  n2(; 
Idquc  omnino  rc<ftiffimc  :  Sicuti  cnim  utilc eft  produccnti  tcftcs' 
dare  articuloi,  ncin  confufo  cxaminentur,  ita  q-joque  pronicr' 
eandcmrationcmutilccftadrerfariotcftcsfupcr  interrogaroriis 
cxammari,  Kutg.Kul  d.  Ccnmtf  part.  ^Uh.  ,  c.  zn  i  &altttbid 
ittatt.    Im6dfaumtcftismagfsattcnd;turinco,  quoddicitfu 
perintcrrogatoriis,  quamineo,  qu6ddicitfuper articuJis,  & 
potcfttcftufupcr  intcrrogatoriis  cxaminatus  diccre,  quod  vcl 
declarat,  vcl  tollirdiaurn  fuum  adarriculos,  Serafh  decif.  107 
Ludov  Toft.decif.^SS  n^fag,^,^,    Itaquc non dTciturcxamina. 
tuitcitis,  li  fuperintcrrogatoriisnoneftcxaminatui,  Vacian  de 
frobat.cap,  66  n         EtnuUam  fidcmfacit,  juxta  magis  com. 
muncm,  Burfat.yoL  t  cotif  20  n  6s  Kutg.T<uldeComm.  tart  4 
caf.  I  n  u    Quorum  origorcfcrtur  adjus  divinum,  Fran 
Cafon.tnfraa.crim.titdetomm.cap.  6.  n.s^  K^land  di^  lcc  ca$ 
2,  mimtt.  Hiiplutescitat. 
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ExhaaenusdlAIs&porr^  dcducendiscft  manifcftnm,  judi- 
ccmnonadmittciiaomurrogacori^lsgitim^,  magnara,  cctidi- 
etum  c!i,  ncdum  potidimam  dcfcnUonis  parrcm  inqailitijcontra 
omniajura,  tamdiYina,  quam  humana,  naturalcmque  aqui- 
tatcmtolhre,  proindcquc  cxamen  tcftium  ,  tc  proccffum  ad 
ultcrioracfrcipfojurc  aullam.  Confequcnterinquilitum  inCa- 
^  eralmpcrialiqucr^Iam  nuliitat;s  cxaais  notori^prineipali. 
crinftitucre  pofTc,  juxta  falutarem  difpofitionem,  Ord.C^m. 
fATt,  2  ttt.  it.  itm  mi)  tcm  uua)  GaU  lA  u  oLf.  r  n,  2j,  &  2i. 
Mvif.  Qent.  4  •If  42. 

Kccputotmic»  didura  Elecl^oralt  refcriptumantcDw.  Btne- 
dtil,  Cdrp^vium,  juxtaejusopinionero,  onquam  pervcnifljad 
obfervantiam,  idqnc  c6  miniij,  quianoncftcdirum  llvc  publi^ 
catum.  Atqnchoc  vcl  maximcexhacraiione  :  NarQcjusmodi 
intcrrogatoriorjm  prohibit^oncm  qucnquam  cx  Dodoribus 
SaxoniciS}  antcDn.  C4rp^ori/<«rftatuine  non  lcgi,nequeaudivf, 
fcd  potiiis  contrarium,qii6d  ixmiruro  idcm  ordo proccdsndi^fub- 
ftanrialjaeadem  ,  ea?cJernqne  folcmnitatcs  fint  obfcrvanda?  in 
procciTuinquifi.orio,  quas  obfcrvantur  in  procctfu  accufjtorio, 
De  quj  yideamr  tid^.  d,  apfelint.  n  42  jq^.  ustfue  ad  n,  S4, 
Infupcr  non  cft  vcrifimilc,  ricquecrcd  bilc,fi  D.  Augufti  Ele- 
doris,  Domini  lucccfTorcsfTjpe  didtoRcfcripto  &  quidcm  juxta 
opinioncm  Dn.  Carpz.Qyii  vim  »egi$,^  pragmaticaefanAfonis  rri- 
bucre voluiftent,  cos  ncglcxifle  &  curare  noluiife  illudunqnam 
typis  mandari,&:  publ'cari :  Cum  rc?  ardua>,S:  potiftimas  proccf- 
fus  inquilitionis  partcs  conccruat :  Qu«  ut  omnibui  innotucrint, 
pubiicc  intereft.  Et  i| la,  qu«  quotidiana  funt,5£in ufuf rcqucn- 
tiori,  propter  fui  nrilitatem  (olennius  funt  dtclaranda,  vclnti 
ex  /.  25  /.  d  Itbert.  leg.  monent.  Dd.  Vid.  Gothofred.  in  not  ibid. 
Quaaquamquidam  neganr,  fcripturam  cfTc  dec.Tcntia  lcgis, 

Hieron   CavaH,  d.  com.  ofin.  qMalf.  sS^. 
Attamcn  dcbetprorr.nlgari,  utobligct, 

Memcb,  caf  420  n  2S  ^S.Carf^v,  w froceff  jur.tit*  i6art.3n,6 
Imprfmis  in  cafibus  capitalibus. 

Nonobftatratioqnarta  Dw.  CarfLoxViy  quoscft  :  Non  habcre 
inquilitum,  qu«d  pcr rcjc^ioncmintcrrogatorioriim^  mcdium 

in- 


^5 
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innocentramfuam  deducendi,  flbi  adcmpturn  fuiffc  conqucri- 
tur:  Etenim,C  contra  perfonas,  diaiqucteftium,  prorua  deff  n- 
fione&innocenciaquidafrcrrc  &  probarc  velit,  in  dednctiont 
fu£Bdefcn<<oni$,  articulis  defcnlionaljbus  exhibitis,  hocfaccre 
pnflTe,  qno  omnino  cfle  audicnduni.  Sed  ad  hoc  fane  admodum 
tenuc,uiiquaB  &:crroneicopinionis  palliolMm  rclpondeo  ( i)quia 
inproccffuaccufatorio,&int€rrogatoria,&dcfcnfionales,fi  htfce 
atcufatusopus  habuerit,finiuladraittuntur  feque  inviccm  nequa- 
quam  impcdiunt,  fcd  potius  pro  m  cliori&  accuratiori  dcfcrifione 
rei,  manus  fibi  inviccm  porrigunt.  Idcoquc,  ut  pcrin^c  ctiam 
produdio  intcrrogatoriorurh  &  defenfionaiium  arbitrio  inquifi- 
ti,  rclinqtjatur,  niiila  obftat  ratio  diverfitatij.  Qnippt  qu6d,it^ru 
rcpcrcidcm  ordo  proccdcndiiC«lcm  fubftantiaiia,pra;rertim  irt- 
quifiti  dctenfioncm  coT;ccrnentia,&cjedem  foUmnitatcs  iintob- 
fervandag  in  inquilicioncquas  in  accofacionc.(^)  Sa^pifrimc  inqui- 
/iri  corumqucAdvocati  non  habcnt  neccirc  cxhibcrc  articulof  dc- 
icnlionalc5,  fcd  ces  fuperfiuos  cfTc  non  imprudcnter  exiflrmant, 
f\  vidcnt,iftos  rcftcs  S  judiccfupcr  inquifitionalibns  examinatum 
iri,quidc  f.iAo  &Tcri$ cjus  circumftantiis  fciuncdepancrc,  cum 
rationibus  fcicntia?  (cnfus  aljcujus  corporci,  il  mod6  intcrroga- 
toria  fua  admittantur.  Qiiibus(2)fincnovorHm  fumptunm,aljo- 
q«in  inquifitum  gravantium,&c  ultcriori  temporis  impcnfionc, 
innocentia  fivc  dcfenfio  cjui  tnquiri  &  explorari  potc ft,  &  accu- 
tatius,  &commod(U5,  &  brcviiis,  quam  pcrviam  articulorum 
dcfeiifionalium.  Pratcrea(4jvcrgitctiam  ininquifiii  praejudi- 
cium, fi ipfc  fupcr  qualitatc pcrfonarum  t^ftium,  &  fadi circum- 
ftantiis,  quod  compcndiofiori  via  intcrJogatoriorum  expedire 
potnifTet,cogitur  novos  articuloi  conficcrc&  fupcthii  curarete- 
ftcsexaminari.  Nainquc,fi  tcfti»  unus  arqnc  altcr  quicquamfor- 
taf  c  dubic  dcponat,  intcrprctatio  fit  contra  inquifitum,canquam 
contra  producenrcm.  Omnis  cnim  probario  dubia  ,  contra 
advcrfarium  ^iihil ,  contra  produccntcm  autcm  probat, 

Hiet,  Schurff',   Ccnt,  i  xonf.       ab  imt.  w  ,ue  ndH.  Dn. 
C^rpz.ov.in^raiL  iriwm.  part.  3  <}tun,  142.  n,  9      ibid,  giikti. 
Simiiitcr,  fi  rcfpondet  pcr  vcrbum  crcdo, 

HutgJiuUnd,  d.  Cmimiff.  part,  2  itb.  2  (4f.  rp  n,6, 

Pa«^ 
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^   Prarterca  tcftes  fn"cducens  vidcturcortim  pcrfonas  a^pprobare,  27 
MCiic  non  potcft  crmraeotdcm  cxcipcte, 

^  *  ■  r  'l.-^  (tmf.  S2  n  n.CrAret  (i.Mtftiif  temf.fdrt.  t  ar^  revc- 

cui  ncmo  pfaeter  tcftcs,  a  li 
ut..wccc..-i.-  lu.iLc?,  interfuit,  vcl dc vcritatc 

micli»  cjujquc  circnri  .cftari  potertj  inquiCtosauCcm  no- 

TitcoicflTe  fiifpci^oi,  vel  cjusraodspacidcfcdui,  ntnon  imn^c- 

f         ;ftorum  perfonaxcxcipcrc  poffit,  &  ntccfljtatccaufw 

nrc,  foTtalTe  velit :  Aliisitaquc  tcftibui  pro  dctcn- 
c  ^  "la  probandaprorfusdeftitLitur  -.Qcodinfa- 

.  inc.  TnncautvjamdefenConaliumeosquc 
^orfushibetprxclufam  ,  aot d»<^os  teftes  ,  Ijudicc 
con.i-»iecxaminatoSj  etiam  iupcr  iisdcm  fXJroinandos  pctcrc, 
&p  r    Cfrc,  ponfcquentcr  fcfc ingenti^v'  etidcniifiinB^fu^^dc- 
fciv  innoccmiaB  fcriculo  cxponerc  5?  contraproprium 

cowa.ci  rr^  I.t^ -netnr.  Ubiitaqoc  cjusmodi  in  cafibus 
'iiwcrior  t-  '  J  r,  iisqucinquifitononconfnlirur,  ali- 

rir,  qutmutfuaecaufa?  ja^turam  faciat.  aiq^fub 
to  fnccnmbat.    Quod  aotcm  ficri  non  dcbet: 
-tcrfit,  utinnocentcsabfolvantur,  z 
...  .      C-tr/^ov.  in  tt.  Crim.fdit.  3.  pdfi.  \4i  ft-SP- 
i  oniinis  ,  tanqaam  Rcfptiblica  ,  ofHcio  judicis  lit 
txicrJ.^,.BdiM.  int.  ewm  frentm  w  fin.  C.  d  liherdl,  c^uf.  ^ 

Proptcrca  ni-  •      -rmTttendum  ,  quodad  hbciationcmm 
c/^fir,  2C  'P^  t  probationcm  faccre  potcft, 

d,  afffU.  Dn.  C/tr/^f  v.  in  juttJpr.fcrens.fATt  4Coijltt. 
^  '   r.  Stffh.innot.ddconftit.Crtm.Cdril.  V.drt.  66. 

r-r  reii  Oimpoffbilceftfa?piflirec,  utintcrrogato.  3« 

mma:x'  ^aria,  ab inquifitis  in  articulo.»  dclcnfio- 

t  redigi,  ^  ^.e  mcdiantibus,  innoccrtia  ptcbari qucat. 
Vclutl,  Lxcmpligrati^:  Si  Danic!  pro  Sufanna,  intcrrcgato. 
xiafua,  quonim  bcnctcio  tamcn  vcntatcm  detc^it,  j^^'».*- 
vit  innocciucm,  in  arriculoi  dcfcnfionales  mut;.ic  ,  &  hilcc 
inedrantibus,  intcrrogatoriit  xejtah  ,  innoannan  ^ 
probare^cbttiiTct.    Hun€  infincmiiucfrcgatorid  aci .  .      4b  ^ 
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accufatis  vclinquifidiexhibcntur,utaxvaruscircumflantn5  ve* 
ricas  vel falfitas,  vel  etla contracfidio in tfiftibus  animad ver tator, 
Kjttg.Jt^uUHd,  d,  Commijf,  fdr}.  4  /^^.  /  cAp,  2  ni  &  4  Andr.GiiL 
M.  I.  9hf.  9S  n 

5^  Qiiodpordcfenlionalesfiafliliterficri  ncqult.  CuRn  hipofTci  - 
ones  fi vc  poficiva  affirmando,interrogatoxia  autem  nihil  pofitivi 
contineant,  neque  afHfmcnt^ncqaencgenc  qaicqaam,  fcdquae- 
rant  &  iaquir.iiK.  Conftatitaqne  intcrrogaioria  5c  dc^cnfTo- 
nalcs  nonefrciJcra,ncqiicon!a$cju^demqLic,  fcddiverfi  cffc(flu$, 
diverfaque ad unam  tamcn  finem  dcfcnfionis  ninairum  ccndentiii 
media,  quoram  neutrum  citra  injuriam  inquifito  adimi  po?cft» 

;  ^  Tandcm  (6)  inqaifjti  non  femper  funt  ccrti  dc  qnaliratjbui 
perfonarum  tcllium^  contra  ipfosprodudorum,  ut  fuper  iiid«m 
certos  articulos  conficerc  qutant,  qwas  alioquin  ipfi  tcftci  ad  ge- 
neraliainttrrogttoriaipfocam  fidei!kiatcgritatisexploracfoncm 
attinencia,  iitp!uriinum  ultro  fatcmur.  Qaaproptsr  interro- 
garoria  rcde  dcfiniuntur,  quod  fint  qaaeftioncs,  a^partCjContri 
qnamtcftcs  producantur,  adyeritatcm  ind  igandam,  tam  circa 
pcrfonasteftal,quacauf«,circumftancia$  format?:-!^/^  I\ul  di^loc, 
Nec  quicquam  movet  Quinta  D(r»/ini  C4?;'^ir«  ratio,  non  ad- 
mitccndorum  inqui fiti  interrogatoriorum,  q aas  cft,  quod  inqtti- 
fitointegrttm  fic,  absque  ambagibus  &finc  Advocato  q  ialjitatcs 
&  circumftiintiai  fac^li  proponcre,  &  pro  dcfenfione  fua  fupcr  iis 
reftrs  fimulintcrrogari  petere  :  Q.aitunc  fuperejusmodi  qua- 
litatibui  &  circumftantiii  funt  cxaminandi  ^  nc  inquifiti  de- 
feii  fio  pcriclitctur. 

jjf  Scdad  hocrefpondco,  valdeeffe  pcriculofum  ,  ut  cja<<modI 
propofitione  circumftantiarum  &  qualitatum  facTli  inqulfitus 
perterrituf,  animoqucconftcrnatus,  vcl  fimplicior fibi  fujcqne 
defenfioni  magnumfaciat  praejudiciam  »  im6magiifibi  noccar^ 
quam  profit.  Multi  enim  funt,  qui  nefciunt»  !nqiio,vtl  in  qui- 
bus  fadi  circumftantiisrobur  &  cfticacia  defenfionii  fueeconfi- 
ftat,  ut non  rar6  monendi  &  interpcIUndi  fint  dc  dcicnfione  fua 
facienday  pr^fcrtim    ftint  fimpliciores, 

Ordinat.  Crim  Cdrol.  V.  drtic.  47-  &       Elegdntn  DnXdrfr. 
in  trdif,  Crtm»  f^rt,  s  qudfl,  115      /7  &  jiqt 

Quod 


^  ^  3 

Q.od  etlam  cum  ipfa  cxpcricnna,  vcritatis  meridiejtcnantiir 
diaiarticulijpraefcrtim  invcrbis:23n^fclct]c  >5rinr.cuni(3tlT^«ri;m  . 
i^c*  ^  -  ,    -       •  crSctrccfcn  ntlitfiVjiifctU^f^ct^ 

^  ,  tc^  (!.(fcl)fU^if^cunt)a«9fnl;r(nfcI. 

(  ^  «amvis  infupcr  acccdai  ctiam  fcxta  ratio,  5  On,Carpzov.r.^r/  ^6 
a.  ;-f//  wsn.i^.&fqq  cx juribus  &  Dd. addiid:.!  quodnimirum 
clctsiUionisfaToiCjiplcmct  jud:xcx  officio  dcfcnfioncsrciqtia:rc- 
SjCas^uc  fupplcrcic  quoquo  onodo  zdjuTnrcproindcq-  inrcrro- 
>ria conticcrcx&  inconditioi  c  rcftiu  mc^ri  ecioad loca Txcina, 
W.  l^«r.  d.  SyndU.        thqutftto.  Admtc      2.  & 

juefex.  verf  /  '   n  ^  &  s- 

hiquh:re  dcbtar,  reushoc  nonpctat.    C>u:a  hoc  (  quod 

ramcn  •  iXta  hodicniam  proccdendi  tcmpcltatcm  ut  plurim«m 
negligitut)  neccflitaicdefcohonisitacxpoftulante,  debet  ficri 
cria-nalias,  falvo  tamcn  juic  intcrrogatoriorum  ,  abinquifito 
ejiisquc  Advocato  exhibcndorum ,  proptcrca  ncquaqnara  rcji- 
cicndorum,    Unica  cnim  delii!:U,  et'am  notorii,  potcft  cfTccir- 
cumftantia,  &:  quaiitas,  cujni  inruitu  poena,  fi  non  tollenda 
pUnc  vcnitfaltcm  minuenda.    Idtamcn,  &  judiccm,& rtum 
latetfaBpius.    Si  itaque  non  pcritus  tunc  adhibctur  Advocatuf, 
Cojujofficiumproptcrcaad  nTcntumef^.  ntiisfuccurratur,  qui 
jusfuumtncri,  &caufa:T)  diccrc  ignorant,    /.  ^dvQc^n  C.  d. 
4dY0C,  dif.  iud.  Menoch.  d,  d)hin.  jud  qu^H.  fib.  2.  caf.  369.^.1. 
ficri  non  poteft,  quin  inquiluui  iniqu^  trucidcrur,  vcl  aliaidcm 
infcrat«injuria:  Cum  tamen  nihil fitintcrmittcndum,  qnodad 
libcrationcm  iijqaifiti  ejH  quc  innoccntiar  probationcm  fa>«re 
potcft,  vid,/i<^».-?f-Ch^iftianihomif>csfacinui  admiflumdih- 
cntcrcxaminarcdcbcnr,  ut,  quibus  parcanr,  invcnianr, 
T^Lei.Dnidn,  yoL  3  refp.  72,n.S7.  ^  - 

Idqaodaccnratiusfictincquir,  q  jam  mcdiantcbon,  Aclvoca 
tl-  intcrrojratoriaconficieiitis,  indulhu,  qui  lorgc  follicit.us 
in  ipfumfad^um,  ejiisqne  qnalitatci  &  circumftantus  mquirit, 
&omniaprefIiu«  confidffrat,  quamjudcx, 

Rutf  RuUnd.  d.Ccmm  J  fnU,  -^.W.  /  c^f.  6.  ti.  6.  ^ig.mibi  //- 
Quod  quisquc  mjhi  c6faciliii5  largictut ,  qui  qualitatcs  na.l- 
tormnhodicinoiumjudicum,  d.  quibus  D«,  C.r^^  ''^^'Z' 
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querlturpalina  in  tr^^.fuo  Cruninart,  pr«fcrt!m  In  parte  tertia, 
pcrpendcrit.  Et  quamris  judcx/It  dod\Js,  peritiis  ac  ju^u!>  iii- 
hflominus  ad  rcritatem  accuratcindagandam  mul^tnmei  prodc- 
rant  intcrrogatoria  ab  Aivocato  confc<^i,  l{utg.^d-  dilt.  loc  fta 
cnifli  qusevi!  circumftantijc  etiam  lcviulc  jlae,  in  caaUi  crirnina- 
libujprudentiffimorumquantumvij  ICtorum  judicium  cxcrcere 
poflant»  qMibujfepolitii,  Vs:l  faltcm  perfiiadorfe  obit^r  pon- 
deratii»  nonpotcft  non  juJcx  caijfarum  criminalium  in  talcrti 
incidcreerrorsm,  qui  poftcaconf  icntiam  gravitcrfaucict.Sunt 
vcrba  Dn.Cdrf^  lib  2.  tit.7t  r'Jp  FJ^&.  i/.  n  32. 

DefrnfioneconcciTa,  o  nnia  conceifa  funr,  quibus  ad  iftam 
pervtnitur ,  ex  quibai  poriffimum  cft  boni  Advocad  induitriJ^ 

Nic.^eu[net  hh,  3  conf.  4      11.  &  fqq. 

Qiiinetiam  reo  non  pctenri  dc  Adrocato  profpiciendum, 

vtde hoc probAtum  inmtvs  olfferv.Crim.tit.  /.  obf  12,  «.  2, 
Et  Advocatosdcnegarf,  eftmagnam  defenlionis  tollefepartem, 

Cacheran.  Ofafcdecif  T^dement.  i.rt.  15.  ex  ratione  /.  tyfdpocatt 
C.deddvoc,  dtverf  judicior,  Greva  lib.  i.  concL  pracl.^^,  n,  2,  /, 

De  quo  ncmo  dubitat.  Undee6  minns  opera  Advocati  in  con- 
fic>endi$&  cxhibendisintcrrogatoriiifpecialcm  indaftf?am  cjuf 
&prudentiam,  tanquamin  fubftantiali  prorefrnj,  &  poti/Iif^a 
probandaedefenfionTsinquifitiparte  ,  vel  maximi  requircnti- 
bus  eftprohib)r:i,     Probatio  enimeft  anima  proccnTus  l'giriof^ 

Damhoud  inpr.  Ctvil.cap.rjy  n.x,  ValeHt.  yVifjt.in  TArthen.  litig. 

lib  i.  cAp.  «.  ^:?.Etprobationedcffcicnte,deficitfubftantiacai:- 
f»,  Vdcian  iib»  1,  d-  probat.  cap.  /.  n,  j, 

In  qijayirtui  caufarum,  ponduslidi,  &  cxhus  totluscontro-! 
verfiaeconfiftit,  Edd  in  cap.  quia  fropter  n.  2 s  Colum  n^fiult.  extr. 
d.ele^.&  in  l  2.  n.  t  v-rf  breviter  ego  dixi.  Col  >f,  C  *  E.n/c.  AHd: 

A  q'iaommicoiuentio(i  fori  juftitia  dependcre  d»citnr, 
ut  att  Imol.  in  rubr.  d.  probat.  n,  J?.  xerf.  addtt  colmn,  2^  Bald,  m 
rubrtc  extr.d  judic.n,  19.  rerffeft  &juflitia  Colum.  3. 

ldfA  ^;r.Ieniorcauf«cogmfiovf  /.nnrin  probatione,  qiiamin 
Qldincjudiciario.Dff  Conf  96  n.i.7ylcnHhJ.arbitr,iud,l.uqt  l^,n.t\ 

Kecpot^ft  ftibfiftere  feptima  Rai;o 

UlK  Carpt.Qynpart,  sSrim,  f      /i/.  ».7^. 
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qu.r  ^  i!:tcr^oga:or]ajudicii  nonadniiuaiUtir  ad anlculas 

inqu. ....  uct en;io!nlcs :  ldi?6quc  vice  vcrfa,  ad  articulos inquiii- 
tionales,  fiv«  probationalcs  inquifitusintcrrogatoria  confkere 
ohibstur.  Scd  iLlud  pr«fuppofitum  cft  erroncum.Parinarnq^ 
ure  jMdicis  inrcffogatoria  addctcnfionaleijattamtn  limitc$,qui- 
bus  inquititiintcrrogatoriaadarticulos  inquilitionales,  livcpro- 
bacorulcs  n  '  i:ur (dc  qi^^bus  ante  dixi )  non  cxccdentia, 

admittcndac   to,  6ciD^mtn9CArfz.oYio,  Contrariumalfc- 

rcnrc,  ctiamhacmparte  nond  ircntircnequco^  Quippciqu^d 
iudcx,  vcl  teftitimcxaminator,  fit,  vcl  cffedcbeat  virbonus,  & 
pcrronaftjiisomn'bu4  aifcdibui  exfutuj,  quafi  in  medio,  intcr 
Sangainfrm  hominis&Rcmpublicam,inquirendo  in  vcritaicm& 
cxanfiiaandorcflei  aeque  pro  hac,atq-,  pro  iiia  partc,  6cvice  veifii. 

Adquodctiaraotficiirationeeftobligatus  ,  usque  adco,  ut, 
etiamfivclitabinterrogatorii*decaufisfcicnti«,  deloco,  tcn:i- 
porc,aiiisquecirCunaftantiis,fivc  pro  Rcpub.  ,  fivc  pro  inquifiro 
fcitnncceffariis,  incximinandoabftiDcrc,  idtamcncitra ja(ftu- 
ram  juftitise,  Cne  con^cicatiK  vulncrcnon  poffitijuribus  notis- 
fimis,5c  in  naturali aequitate,  &  in publica  falutc,radicatis^  Ec 
quamvis  judcT  muncrisfui  imcmortalia  ncgligat  ,non  tamc  pro- 
pt«rca,vcl  infciriae,  vel  ncg'  gcotiae  cjus  culpa  fuftincrc,  &intcr- 
rogatoriisncccflariisad  jnqu.fitionaics  piivari  d<bct  ioquifitus. 

Hinc  patcfcit  roagna  fraadis  fufpicionc  laborar e  loco  intcrro- 
gatoriorumccrebrinamSu^.gcftioncm  Dn.  Carpzoyii ///'.(^.//r.^. 
T(Jp,  EliCi.  S6.n.  \4*  &  [qq  bifccverbiscomprchcnfam.Quid 
fitarocn  tcftcs  pro  hiquiCio  deponcntcs  prorfus  fint  inhabilcs, 
aut  dcfidcfofpcai,  aliaevtoccurraotcircumnantiae,  quasinju- 
dicaado  artcudimaximioportet,  eaomniaad  aAainquifitiona^ 
liaConfignarc,  Judici  proh  bitom  non  eft  ,  quod  &  totodic in 
ptoccffuinqoifitionis  ficrividcmns:  Vbi proejudiciumi  y^d^ 
i\\  ?u*  bci?  fiha  fcnt  xm  defenfion  i^Mw^xw^  «nnt>  Ux  m^twtu 
a<n  ac^cn  ^   -       ^    ;     ^  ]ti  an<^q<f  <:nau<U8<ni?or  cine fcc* 

Lftcrt)' n ,   -  r<minquifitoj)crnjmitf/au*»tc 

fcrnc  Mcfclbc  ^.^r^ccftfti^  bcfuntcn  n^crtcniu  grunttlictcr  nacbndif 
J^^^,  ■  ^    ^--v^t.p  (Fn^f'2>r([)cil^  hri*f  «ntdiijufcbt* 

ppc,  quAdtaliacxicftis  jurati  propria» 

"  Q  3  '^"^ 
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orij  confcff one  ann«tar«  flt lon^c  (ecur!us>  lcgale  &  a  fufpJclo- 
neffaudis  alienuKi.  Prarcrca  judici  ,  ncdum  in  criminalibuj 
affirmanri  vclattcftanti  creditttfj  nifi quactnuj  cx  adis  publicis 
conftat,  ccumanohU  2$.  extr.  d.tejl.  & attcjl.  Qothm  vel.  s  ^fJp  S^ 
n.  t2t  &  dn  ihtdcmcttiiti.  Mafcdr.  d  froh.  iv/.  /  ctml  sf  -n.  2  s,&fq. 

'^^  Rcgcircric  fort.iffcquifpiam,  admifEonc  intcrrogaroriorurn, 
rnj^jori  laborc  gra vari  &  defatigari  judiccs,  tcftc5  examinantes, 
&  fcntentiam  concipicntcs.  Scdhoc  ncgatur,  imo  fi  Advocatus 
inqcifiti  honcftus5probus&  dodusiir,  qnaiisomnrBoeiredcber, 
de  quopaul6  p6ft,  cjuj  intcnogatoriis  judiccs  alicquinmagna 
cum  diligcntia,cirGun  fpc(^ione  &  dexicritare  ad  confcdionem 
interrogatorionimcxofficioobftrii^i,  potiiis  fublevantur,  prae- 
fcrtimh  abinquiiitoijmul  non  exhibeanrur  defen/ionales ,  qui 
admiffis  interrogatoriis  faspiffimc  non  funt  nccciTarii.  7oilatur 

^3  abufus  &  maneatufusinterrogatorrorum.  Ec  polTto,  non  datc, 
majorem  judices  quodaromodo  fubire  laborcm.  Quid  tumpo- 
ftca?  Numnecomparatiocft intcr  laborcm  ji:d:cis,  &tffufjo- 
ncrn  fanguinis?  Qnaeft impicras,  qualis  iniuftitia,  quantaab^ 
furditas,  parcerc  labori  &  noccre  f^^nguini  ?  Mjgij,  im6  maxi- 
megravantur,  dcquornm  corioludi^ur,  fi  judicesl^bori,  &accu- 
ratioriininnocentiaminquiiitioni  parcarft.  SednonefTef,  cur 
quifquam,  de  oppoficione  cjusn^odi,  verbulum facerc  haberet  nc- 
ccfte,fi  judices  conftituercntur,&  Advccari  admittercntur  qualcs 
caufarnm  criminalium  pcriculum  &  gravitas  vel  maximi  expo- 
ftulat.  nii  nimirum,  ut  llntviri  fani  judicii,  religioii,  dodi^pru- 
dcntes,  affe^lunm  fuorum  domini,  &  rebos  forcnfibns  cxcrcitatr 
l^Und,  A  VaH.voI.  3.  conf.  12.  n.  99.  -^GUhauf.  in  Arb.  crm.cnf. 
3y  part.  2.  d.  Mccufat.  n.  22.  Tar.  deTut.  in  tr,  d.  Sjndicat.in  vcrL 
judex  yerf  judices  pag,  niibi  yop.  &  fqq^ 

rcftejudicantes,  quxnamfint  intcrrogaforia  pcrtinentra,  quae 
impcrtinentia,  fuperilna  &  rcfccanda  :  Qni  hscc,  fivc  finrrc- 
ncralia,  fivcfpecialia,  cx  ofticio  rcjicere,  &  pofrunt,& debcnr, 
Juxta  Specul.  in  tit.  d  te^e.  jam  de  interrcgatorits  3,  gl 
elej^ans.  in  c.  frafemhm.  %.  tejles  etiam  in  verb.  ttJtenogatcria  d. 
teflib.  lib.  bl  t^ndr .  Gail.  lib,  /.  ehf  pj,  n,  1, 
Hi,  utpcrindcfintvirihoncfti,  probi,  doai>  non  litiumcrimi- 
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naUumcouf  jfores,  &  diaboltmanclpia,  quscHicsalunt,  ut  fua 
farcianc  marfupia.  Prout  inaprobo^  ejufmodi  patronos  appcllanr, 
cum  V4^t^  iVint  exVdrth,  iitigiol^BencdXdr^-^^Jv,  tr,  Crlm  tdrt. 
3  qu^H,        n.  fy  &  fqq. 

Nsq^tahs,  dt  quibui  conqucritur  G^ii/.  dicl.  loc.  qui  in  confT- 
ciendis  intcrrogatoriis  gcncralibus,  cuin  fummo  judicist^dio 
aliquoc  paginas  inutilltcr  compicnt. 

Q»ibu$  it.iqne  c|u»Iitatibu$ tcftcs  cximinaturi  judiccs,  (i^t  ^\ 
alii  cximin?rore»  Jr. -int  clTc prasditi,  cx jam didis,  pra?t«rca 
etiamex  C  \xrd\n.  mU.7t>  C>  7-2. 

non  fi')c  ma^ii^  luuouii  momcpto  fpccialitcr  conftituris con- 
ftar.  Qulppc,  quodmajoi  lubfitcaufaincxaminc,  quodhabct 
praejudrciumirrcparabilc,  quam  in  fcntcntia,  qua  appcUationc 
fufpenditur,  l^tg^  ]{ul  d  Commijf,  pxrt.  /.  -f  c.ip.  14-  w. 
&qu6dpfobatio,  qu.^incriminalibusplcrumquc  Htpertcftes, 
ficaTiinjaprocciTus,  in  quaf  rc^^cro  pro  abnndanri)  rinui  caufa- 
rum,  pondus  litr$,& cxituj  totiuscontrovcrfiae,  confiftir,  a  qua 
omniiforicoiatentiofi  j  iftltia  dcpendcrc  dicicur.Fi^^^H/^««/tVj;4f 

Nonpr  •  tfa  fatiidimirarijdiAif  intibas  &  Conlli-  .4. 

tution.busl    is  non  attcntis,  imomultis  in  locis  plant 

cxoclif  fepofitis^cxaminateftium  in  Criminalibus,plcrumque 
committi  indo^is,  tc  1  fcmidoais  &  impcritis,  rcAo,  in  in- 
rcrrogaroriiidifccrncndi?,  judicio  deftitutis,  &  fapeetiam  idi- 
oiis,  affcaibus  fluauant^busfnpramodumZjrlofis,  &  juftiti« 
rigorofititt'  •lnimiumyex..ti$  :  Superioribus  rntcrea  loci 
infraluun.  h?-ctalia  duccntibuf.    Quod  cum  ingcnti 

ianocentiae  pcriculo,  6c  Reipublicx  ,  &  S.  S.  Juftitiae  darono 
conjnndamciTc,  moncrc  non  cft  neccfrc^  cum  nemo  vir  pru- 
dcns  dcxtcr  hoc  non  videat.  Ca  jfscgravcs ,  gravcs  ctiam  re- 
quiruntviros  &c  examin-tore«,  Kiug        ^^^-  ^*^- 

M  ufum  itaquc  &:  praxin  forenfcm  omnino  revocandifunt  ^ 
' iiAl  artic.  7 1 .  &  7  z.  Ordinai  Crim.&  quidem  artic. 7 1  in  vcrbis : 
^c>\m  '  '   V  ,  ^^erfonfn/tufolcbc jlMii^fcfcoff 

y^efctoi.  nnMnr(?antmlnb/t<fcftri(t; 
eto  fol  tcr  iXi'r)f cr/  fampi  ^mr)cn  au0  ^cnfdbcn  tm  tUi](i*/  uu^tm 
Qix\±i^d,xi\Ux  8C«cltu.S{««tfcl3ajfc/  iwi  pd) tm Dl<*tc 3cbu()vcf/ 
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"  n^eniiT  (ui.uici  c:;  ©cbcrUn 

  .    Vidc  ttiam  h]C  omnino 

Jsfttg  KiuUnd»  d.  Commtjf.p&rt.  /.  Itb,  i.  t/r/».  r/.  Z  C^'/ 
Qj-i6dfiv^er6in  judlcio  rcl  Scabinam  non  funt  cxaminacoics 
Idonei^tunchocfupcrioricft  fign>fiCiinduiTi3&rogand'i»,otnon- 
nullis  fdoncis,dodis,dcxtris,P:  Excif  itatis  cxofhcio  hoc  munus 
injnngat>  inquo  aiict]uin  raaxinr^um  Taspe  rei  pcricnlum^fnrio  to- 
tius  negociiCardo  ▼crfator,  l{tmiu  diilum  arttc»  72.  Dfi,  loh, 
Brunnematj,  d,  proceJf.wqu'tJit.CAp,  8,  s s .  juxta  dtil.^rtic,  7 2,0rdin 
LYtm,  uhi  ivqmt  Jmper.  ^  ''^ 

®c  a6cr  cni  ^cinlicft  fflenttf/  n^fctcnn  fit:  OCcid)  nn  rWcn  £)rrcn 

fccfuiitcn/  miffc!''  '  ^    •  •  "       ^  ^  -  •  •  - , 

licf  tv^rc/  n?(cit?ci 

Iiicn  ©ar?:crt/  an)Tcri>a!b  ^crfdben  Ckrrctf0ij:^rfoncn/  nidjfilnnN 
fcljtifff^i^Jcrf^^rcrctcrCommilTaricniiiC^jfl^cnnrcr'  -v^  ^^- 
fllcr  n»t  i\Tffdn&i jcn  5vnr^r*(:f^>  ^"^c rhcrcn?  t^iel a  Mjmi 
nu^  ^iv^crfftfn^  ^tcf''  ^  cr  fun  v  "^l^ 

fcfcCi^c:  iScor^ncnui.i..  .......  .  .  1.. -  cmcltfcr?.  . 

ncf/  tvif  H^ful^  ^tc  ob$c^rt*fci>crjcf*ncfcQ!^cn)etftn^<^^ Articnl  tnrd) 
benOucljrcrunn^  Jncr  ■    '  •   >  *    ii  unnb  C 

t)cr^<irrcrjcn/  Dcr»cv  .     .  .  .  •  -  .r/  unnb  ei 

BelCBen(;ctf '  unnb  gelTaif  tereiJCt}en/  foi>te!  iieteren  ^cri*f  et>  t) 
gcn/  angcici^f  n?crtc/^arauf}^c!?nittefc!^     •  -    •  j 

f4?<^fF^3)crI;iircr/ tinsctieftcfr^o^Jt^cildti  ^  ...         ,  . ; 

fucbun^  Dci^/  tcr  ^un^fd;  >:umI/  racrMKu/  unntcbe^tte 

g^o^ffurfff erfwbert  unb  K\  . . :  u  m  ^/  Compnlforial-untCompas-  ^^j, , 
^rtcfe  gcfen  fo(/  ^urel)  ^te  Beu^cu  jit  <^cl>i'jlnlicjjcr  ©df^e  511  trrn-'  bni 
soutm^.  '  ObrtVfcif/  fortcr 

flUcnSlciffh  .     .  imf?iin^e/brrj9\c*  , 

ffanbigen  efvatjr^rp^f^fiv  ^flnifffolet:eitimDfct(jfff/  t)cn9vecr.fen<^c^  \1 

tcrhorcf  ivcice/  tccb  o^reberg^itrfcrcn  (?of7cnt:nt'D].Khrfa(  1. 
CuilibctConfidcrandumrclinquo,  annon Juftiria procciruscri- 
minalis  in  cahmirofTffirao  ftatu  fit  conftltuta,  Et  horrcndaein 
juftitiae;  latrunculatortimquc  fraudibus  p;itcam  fcneftnr,  xmh  > 
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pDrtfcampliflimiPi  uti^"^!  <?icc$,funtlndoAlvelfemido<5J,& 
inipcriti,  aiiexaimnc^  inquibus tamen vis &  roburcaa- 

faniirt,  &  labft^ntia  coaciemnaiHii  &  abfolvcndi  unici  conliftit, 

Bald.tn  /./.O/. /.  C.  d.  fent,  MAtt^Vran,  tom,  /.  confyis^n 
incpti,  nctlum  fatpc  maliciofi  &  fiiorum  affccftuum  mancipia,('i) 
lAquifitocopiaa^orum  inqtiititionalium,  ncdum  intcgri  pro- 
(teffas,  adfacicndas  dtfcnrionc$dcncgatur,(;)  nulUintcrroga- 
roria  ad  inquilitiona\c$  in  cxaminc  teftiumadmittuntur,(4)tcftcs 
contrarcosproinformationccuricereccpti,  incorum  praefcntia, 
dcvcritatcdiccnda,  praeftito  juramcnto,  non  n;pctuntur,(Oin- 
quinticorumque  Advocati  ab  ac^orum  transmittcndorum  roiu- 
lacionc,corumquc  i  JCtis  rcmifforum  ligilli  agnitione  &  Untcn- 
tiac  publicationc arccntar,  ( 5 )  arbitrio  Judicis,  vcl  in  protocollo» 
vel  in  £p»ftolio  ad  JCtos,  fivc  Colicj^rium  juridicu  cum  a^it  mit- 
tcndo,  quaedam  addcrc  &:  narrarcfiipcr  quibus  inquilTtus  non  cft 
auditus,  tribuitHr(7)nulla  appcllatio,ncque  lcutciatio  pcrmitti- 
tur,  (8)adunumidcmqueScabinJtus,  fivc JCtorum Collcgium 
tranimittcndi  ada,  pro  fcntentiis  concipicndisomnibus,  nulla 
exemptione  &  contradiaione  attenta,neceflita$aftringitur,(9) 
jcdici  licitum  eft  fupcr  alio  crimine,dc  quo  legitima  indicia  non 
funtprobata,  rcumin  tortura  intcrrogare  Sc  cx  confeffioneex- 
torta  condtir\n;kxtyVe (]uoyid.Cdrf%.9Y.tr.Cum  purt.s.q-  J24n  S9> 
f icjfivcordinc jurif  levato velo,  regulis ordinarii proceffus non 
•bfcrvatis,  id  cftf  horrcndum  audiiu)  pro  lubitu  feri  ac  arbitrio 
judicisjwxtavcrbaCarpzovii  traa,  crim  f.  3  qu^R.  11 4    4 J  pro- 
ccditur  :  Pr«tercactiam  ( 1 1  Jproccffusaccufatorius  hodiccft  ra- 
ras,  inquifitoriusantcmfrequcntiffimus&quoiiaiinus,utfcrm^ 
ncmo,  nifiqui  fortc  judiccmexiftimet,vel  fufpeaum.vcl  non  fa- 
tis  Idoncum,  vel  intendat  cum  accufato  coUuderc,  judicmm  ac- 
xufationiaaggrcdiatur,  &infe  recipiat,fedpotiiscligat  proces- 
fum  inquifitorium  :  Idque  inhaudemrci  :  quia  noyit,pleraq; 
&  potisfima  defcnfionismedia,  in  proceffu  accufatorio  de  jurc 
liciti,  &  permiffa,  inprcccffu  inquifitorio  juxta  crroncam  & 
pcrniciofamopinionc^n  Dn  C4rpt.oyn,  &  ab  copractenfamcon. 
fuctudincm  ,  effcprohibita.    Cujus  rci  manifeftum  exftat  c- 
tiam  rcceni  excmplu»  valdcnotabile.  Du^cmmperfonaf  non 
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Um  pridcm  diVerforiim  criminum  inculpat»!  uno  eoicmq;  tem- 
porcdiudctinebaiuur  capcifae»  fub  jadicc  codcm  fufpcdi^mo, 
Qnicontraunam,  cuifavcbat,  nullo  accufatorc  alio  cxfiftcntc, 
pcrmitccbat  Fi(cali  pro  accufatorc  cx officio conftitutOjintcndc- 
rc  procelTumordinarium,  livcaccufatorium,in  fpccicitadiAum» 
quibuscunquc  dcfcnfioni»  mcdiisparti  rci  conccflis  ;  Advcrfus 
vcr6altcram,  cui  malc  cupicbat,  &  andiquaqac  rctia  tcndcrc 
quasrcbat,  fincFifcali,  Judtcio  inquiiitorio  a  Dn.Catp^^fi»  ptC^ 
fimh  introdudocxpcricbatur,  omnibus  mcdii$dcfcnliouis,jurc 
ctfam  Divino  &  naturali  compctcntibus,  &  ncquaquam  dcnc- 
gandis,  cam  privando&dcfraudendo,  idquccontraomncsjuris 
&  «q  licatisrationcs,  adoculum  dcmonftratas  ,  &  tantiim  fub 
pr3Btexcu&  colorcproccffusinquifitorii»  Vndc  facJlumcft,  ut 
illc  delinqucns  fol4  annalis  cxiiiii  poeni  mul(^acas  :  MaBcaucc 
pcrConadciidiinquifitiinnoccntisfimaad  fupplicium  fit  tra<5la. 
Attcndidc,  quasfo,  &c  cxhorrcfcitc  in  frudibui  proccffus  cjus- 
modi  inquifitorii,  &  crtrcmae  crudciiutis  &  injuftitiac  fpccimi- 
nc.  Quanquam  hoc  fit  nuperum,  &  a  mc  cxpcrto  hic  allcgatu, 
attamcn  quin  talia  ha^ftcnus  contigerint  plurima  alia,  &  in  hunc 
osqucdjcm  prochdolor  :  pra^icari  frcqucnti$fimi,ncmo  morta- 
lium ! n  dubium  traxerit.  Praxis  hasc  nova  juftitiae  noverta  cftj 
DeqtiQ  yid.tr de  appefUun./n.  ni. 

Etproccfl^uj  hic  inquificorius  cft  procciras  deceptorius,  quo 
turpishmicrrata,  &  quascunque  fcrmc  vitia,  talis  inquifitorii 
procelTu^  vciaminc,  cxcufandi  &:dctegcndi,tam  afFcduum  man- 
cipiis,q»iam  etiam aliis  ignavis,  fcgnibus  &  vndoaw  latruncula- 
toribiu fcneftra paret amplisfim a,  ncc non fepisfimc  bonae  mcn- 
tisiiidiccscum  magna juftitiap  jadlura,  ita involvuntur,  utjwftae 
caufae dttrimcj^ta vix,  im6 nc vix  quidem evhrare qucanr.  Pro- 
hibitio  itaaue  intcrro^ratoriorum  in  cfFcdu  nihil  cfl  aliud,  quam 
vcritacis  &  ji)fticiae  (»ipni«sfio. 

DEjmimmortalcm  '  Q^iomr^do,  qnaefo,  dic^a coh«rcnt,  & 
ConvcMunr  rum  ii>^  «^uae  in  orcomnium  funr,  abomn»bii^,cciam 
ab  «pf^C^r/j^opiji  pa;fim  moncnrur,  fcri)>untur  &.  incnlcantur: 
Pf^-fif        ca  jfasnimifim»  Crimiialcj  pfTe  grnvcs  ^  ardua 
ni4X.«nimomenci>  &  pciiculi^propicrea  iongc  c^utiii^in  iiseilc 
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rOccdcpHum:  Koncnin^  ^ide  glande Icgcnda,dc rribu5poft- 
MmicapcUis,  ncqnc  dctriticoSd  olco  lcg  to.niqnc  dccalcefo- 
^cnda,  licqnc  dc  pai.*biJ5  iucri  cx  rocictutis coniiartu dcbiii,  fcd 
de  fortuna,  Vi:^  v>c  honnre,  de  Sangi^ine  homini.sChrifti  Sangui- 
^e  rcdcmpti,  iafupcrqucdcmaciiaSc  ignominiaitoraaccufati 
farni*  kI»:  (>iibusinorbctcrrarumn.hileft praftan- 

tiusjc^ ... . umpecuniariamcxiftimationcm  recipiunt;  Ncc 
fanguis  ^cmel  fufusrcftitutioncm  a  pratore  potcft  impetrarc,nec 
incaufa  CriminulivSccapitalijudiciobiscrrar'! '  -  t 
optimi  docct  Dn.  CdTp^.  inprafat.  ddlecitrm  amc . 
Nfcnquam  loviori  brachioaut  fupcrficialiter  caui 
nttra<ftandaf>  fed maturo  femper judicioac  dclib.raiio..c  dif- 
ctavcntilandjc,  perfpccla  omnium  circumftantiarum  ratione> 
t  quaccriam  lcviufcula  prudcntisfimorum  JCtorum  U-dicium 
xcrccrcpofTunt :  lisquc  fcpofitif,  vclfaltcm  pcrfundoiie  &o- 
itcrpondcrarif,  nonporcfl  Ronjudcx  Caufarum  criminaliuna 
ejusmodiincidcrc  crrorcm,  qui  poftcaconfcicntiam  gravit4r 
Tancict:  Itcmnihil  intcrmittendum ,  quodad  rci  dcfcnhoncm, 
a«j'iri$  natnrsecft,  faccrcpotcft  :  Ecincaufis  Criminalibus 
-probationem  oporterccJTclucc  mcridian^i  clariorcm  ,  &  talia 
plura.    AHVERBA  SUNT.'  Tantujeftdcfcnfionisin jure,& 
innoccnri«indagand«  favor,  ur,  fi  pluramcdia  adcamcxplo- 
randam  cxcogirari &  invcniri  poflcnt,  Magiftratus  officii  &  con- 
fcicniiafneceihtate,  ambabus  manibusea  acceptareSc  ex  rcfcus 
fuijgcftishanclaudcmfibiconciliarcefrcntobftriai,  utmcritA 
audircnr,mancorum  manus,  &  ccscorumoculuf,  l.  jinon  defcn- 
ddfiturif  ffd.poenj,  i  d.  qudn.Mth.qvJemelC.quomy&rjuand.jHdex 
Tunorm,  in  C,  veniens  n.  19  &  22.de  accul.  Vtd  hic  cmmno  Hartm  Vifi. 
fa7t.3,i.i2Sinaddtt  @ibnH.me^0'^fer  fraa.tit.4.0'fun.i7.p,22U 
Tantum  itaque  abcft,utiis,  qux  dc  jurc  competunt,  inquifiti  fint 
privandi.    Probationcs neque  in civilibus,  nedum  in  crimina- 
libuf  pro  innoccntia  exploranda  funt  coanguftandx,  fcd  am- 
plianAie,  Berticb.part.  i.cnnclufst.  n,  S4. 

Poblkc cnim intcreft,  nt innoccntes abfolvantur 
Dii.  Benedta.  Carp^ov.  tn  trad.  Crim.  part.  ^y^uaR.  UU  w.  ^9. 
Proptcrca  nihilintermittcndum.  quod  ad  libcrarionem,  in- 
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quifiti,  acinnocentlae  probationem  facerc  potefl..  /.  /iddfSfos  C  d.' 
dpfellat  Dn.  Carfz.ov,  in  jurisjpr  foretif.  fart.  onft  S  def  z$.n  4-» 
Z^ldtfStepban  innot.ad4rtic.66  Conjl.  Cr.CaToLVvid  fupr.n.ip&s^^^  ^ 

Et  favorcinnocentiae  laepiflime  i  regulis  juris  receditur, 

Hippol.  d.  Marfil,  tnpra^.  Cnw.  oportunen.j .  Bened.Cdrp»  J 
^ov.  injurilpr.forenf  part.  i.  Confl.  iz.  defn.  ij,  n.  4'  &  in  pra^^  . 
(Srim.  part,  3.  ejUdH.  ityW.74'  &fqq' 

Unde  in  odiumejusdem,  vei  quod  perinde  eft,  inquidtorum,  ,/11 
i  via  &  ordine  juris  dcflederc,  tam  abfordum  eft,  quam  iniquum. 

Hinc laudem  apudHiltoricoi  naAuseft  non  exiguamEmanuei 
Portugalias  Rex,  qui  Confiliarios  fuos  laudare  folebat,  fiqta- 
do  ullam  potuerint  invenire  rationem(procul  dubiojuftam)  qua  . 
rcosab  ultimo  fupplicio  libcrarenr,    Be[old.ltb.  2  Tolit.cap.  2.  '^'^ 
M  «.  9^  &eum  citansDn.  Cbri/l.  Tbil.iKi<tjUX  decif.  91.  n.' j.  part.  ^''^' 
2.  Val.  fMntb.  in  parth,  litig,  lib.  2,  cap.  12.^,31, 
Sjf   ^  Scd,  quid  finihilominusquiquamhifccrationibusnonatten- 
tisContrariamfcntentiam,  tam  quoadhanc,  quam  etiara  quoad 
cajtcras  quaeftioncs,  in  hocfcripto  propofitas,  propter  Elc^ora» 
tus  Saxoniae  praetenfam  Confuetudinem  mordicus  defenderc  ma- 
Jint,  eidemque  infiftcrc  immoti  ?  Ncmincm  tamcn  hoc  dcbet 

movere.    Quiatalisconfuctudo(quod  bonacumpacccujusvis,   

confcienti» ftimulo  adacftus,  diaum  vclim)  mala  cft,  &  non  tan-  -  H 

tiim  juricommuni,  fcdetiam  «quitatinaturali  repugnat  atquc 
juxralcgitimaconfuctadinisrcquifitaprobari  ncquit.  Cum  ta- 
mcnctiaminfpecie  confuetudoSaxonica  ,   fivejus  Saxonicum 
ftri<ftiflimeaccipicndum&non  cxtcndcndum,  feditafit  intcr». 
pretandum,  utquararainimiim  lasdatjusCommunci  Dn.Bened 
Carpiov.tnjurifp.for.part,3^  Conft.      defin,  30,  n.  fo,  Matt.  Berlicbl  f| 
pdft.i.decif  4S.n.i  &decif  s^.n.\4&ibiCu:Dd.    Erubieftdu-  f  J 

bium,  &  pluribus  intcllc<aibus  involutum  ,  &  ad  dcci/ionem  '«3  3 

caararumallcgarinonmcrctur,  ^iucbb,lib.     qu£fi.292,  n,  27  -  7 

^  Si  quiaegeircritmoremjudicandiinuno  &altcro  Scabinatii  1 
itaefrcultra  iringintaannos  obfervatum  :  Refpondeatur  bona  ] 
cum  pacecuiusviv,&falvocjushonQrc,quaehabeoinmeisO^/^rv 
^^^t^*tif>t^0bf4.n.io,jr.i2.pag.2o.2i.\^m}b<xt%^bxnmtiti^  nll 
tmt  fnmtc  vc  tjr ;  £tqu6dcrror  tcncatlocuirucai;  ubi  publ  ' 
.uscftfaau.,.  ^    -    Pj^^^^^  I 
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^  Senec.  Eftft*  123-  riil.euamtrdil.meum  d.  dppelldf.n.  7S,  &  ffjq, 

Multos,quarnvis  confcicntii  con¥i<ftos,  nihilominus  nullis  cc- 
dcfc  rationibus,  fcdfcicntcs  vrdcnics  moribus  pcdimi  introdu<5^is 
proptcrca  ad  huncusq^  dicm  inh.^rcrc  arbitror;  Quiaf^ntaffc  il- 
lospudct  a  tot  5crantiscrro;ibui,  totannos  pro  jiue fotii  &ob- 
fcivatis,  rcccdcrc,cogitantc5,  non  diccntcs  iliud  Poctae; 
Videomtlmd^  froh^t 
DeteriorA  f^fjuor. 

Iftiu$farinasjudiccs,quibus  ftat  pro  ratione  volumas.honcftis 
Advocatis  dc  ptoccflTuum  vitiis,  &  ordinc  lcgitimo,  rcd6q;pro- 
cedcndi  modo  n  oncntibus,  contrahuntfrontcm,  torvum vidcnt, 
c6$quc  odcrunt  vcl  maximc,  &  pro  viribus  pcrfequuntur.  In 
Jioosquadratomninoillud  Cicertnu  in  Vbiliff,  Cujmvis  hominU  eft 
grrare,  nnLiufnifi  infipuntts  ferjeverdre  inetrore  :  Ethoc  vulgatum: 
'Mrrare  eft  humdnum,  tnerrore  feifereraredtditiiuum,  An  non  talcs 
latrurcuiatorcs  conlcicntiae  fidc  nullatenus  moti  ,  fno  tcmpore 
morfu  cjusdcm  non  fint  fcnfuri,&  poci  i  divinam,ctia  tcmporale 
>fupcrioru  ocuiis  tandcaliquando  aperti^  cviiaturi,  ipfi  viderint. 

Habcat  praeierea    quilibct  locus,  qui  rationibusccdcrcnolit,  5  + 
fuamcoijfuttudinrm,  livcbonn,fiTc iniquailla iTt  :  Ipljfaltem, 
qui  nulia  legis,  live  practcrvfapobfcrvantiap  neccfljtatc  ad  cama- 
flri'  -  proutfunrplurcsprovinciap&  civitatcs,  cxtraditi- 

onci    cas,  ubi  Jus  Saxonicum ,  citralegis,  <Tvcpr«cepti 

auroricatcm,  fpontanco  ufn  cft  rcccptum,  juxta  rationcs  /.  omnes 
f^fu  ^  '  fl  &jur.&  4.  jf**  dutemcirile Inft.  dejur.  nat.  gent&cir* 
cavt  ,  fuijqneabcjuvmodi  mala  &  pcrniciofa  Confuctu- 

dinc  vcl  maxime.     Si  non  obtcn  pcrat  crror  vcritati  ,  multA' 
inagi>ventas  nonconfcntit  crrori,  Cyprtan,  fag,  193. 

Si  contra  pr.Tfcriptum  ordincm  ranquam  homincs  exccsfiftis: 
non  pudtitvoscrrorcm  vcftrumcorrigCTC,  qui  polTti  eftis,  uta- 
lioriimcorrigatiscrrorcs,  Juris  cnim  ratio  non  patitwr  ,  imi 
iniq;.»>limumeft,  ut  indc  nafcatur accafio  injuriaf  ,  undc  jura 
oriri  folcnr,  /.  memtnennt  C.  unde  rt  %^nt.  Fak.  in  Cod.  Itk.  /. 
n/.  I/.  def.  I.  n.  4,  1.2.  C  d.  tndic*  \iciui  totlen,  /.  7.  C.  d,  hh 
§m  ren.  ^tdU  caf,  quditter&  fjudndo  /7.  extf.d.dccufat. 
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Q^U  iE  S  T  I  O 

S  E  X  T 

Qu/ndo  accufjtor  in  ludtctt  accufatirh  talid  frohavlt  indiddj  ex  quihus 
rcuM  ti.rm^:itis  ejfcfubfuitndum»  ptr foitcntiamej} judtcatum,  an 
tUKCfrneJJiu  AccufAtortnt  dcft  idt^  &  mutetur  m  inqu\- 
Jitirium} 

jf^^p^^l^Ancquaeftlonemmalc  affirmat  Don  inus  Carpzo- 
||viu5  in  traU.  Crm.  fart.  s.qudli  jo6.  n.  >;  qu^n^ 
GS^MCa  ^io7,n.si.  &fqq.&recenter  tn  frectjfu  jurit anng  i6j7 
editCy  tit.  i.  art.  4  ».  24.. 

 Ubiquidem  citarZangcrum,  fcd  ipfein  loco  al- 

legdtonihilhaccicredicit»  ncdum  ejufmodi  affirmativ«  caicu- 
iumaddir.  Sccund6,  prorationc,  &  mcdio  concludcndi  ponit, 
&  dicit  Dominus  Carp^vim :  Nam  priafquam  rcus  rormcntis  fub- 
iiciatar,  antc  omniajudiccipfomct ,  cjufquc  afTcjror^bus  pr«- 
fentibusjdc  fpontanca  confc/iionc,&cruciatu  cculci  vitado,ferid 
cftintcrpcllandns.iiscj^  vcrbisinterrogationcsconcipi8nda»,qui- 
bus  ad  apcricndum  dciidum  reus  indt  ci  poteft,  lidc  Carpyer. 
Quamfanc  praDtcnfam  rationem  non  poffDm  fatis  demirari,  ctim 
cxeanihilminus,  quam cjusalTertiocolligi  poffit.  Falfumctia 
cft,  quodibidcm  anne^^it,  ift^  in  procc/Tii  accufatorio  pcrHci 
nonpoiTe:  Nihilcnim  video  obftare,  qu6  miniis,  &  ipfiffim« 
praxcosnotorietaicontraDrt.  C<<y^^ovi«iw  loquitur,  crt'c&  Hia- 
ncrcaccufatorem  &accufatoriamjudicium,  etiam  poft  tortura; 
Quodvclindeconftat :  Qijando  accufatuj,  ctiamfi  ci  torturaiic 
inflidia,  vcl  abfolvitur,  vel  ad  ultimum  fuppIicJum  condemna- 
tur,  qu6dtuncjuxta  pvoefcriptionem  Conftitutionis  Criminalit 
Carolinx,  ita  fentctttiae  concipiantur  &  publiccntor  :  In  caufa 
K.N.2(nntii^cv^an<in<m/  cnf$cA<n  N.N.  (umtk^^tmm  2ivt(m 
"l^til   Et  ita,  in  judicio  accufatorio,  quod  pro  morc  iuo  oidi- 

nariuoi 
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narinm  appelHut,  icciifi^  ^^Hv^ttUvifCW 
redc  vocari  &  indigiciri  itrib  t  Dn.  C4r/>^»v.  mfiocejf  jHr.  tit.  /• 
drt  n.it  x^.  &  pr\mm.  pdrt.  5.  (jutit.  104.,  n.  1. 
Advrocacos  rpeciaiiceribidem  nionendo,  uchocprobc  obfervcnt, 
ne  carcam  rerumfoienfium  fupeliediiicm  quisia  iis  aniinadyer- 
tac.  Si  icique  manieritaccufacorium  judicium  ufque  poil  fcn- 
tcfuiamdciinitiyam,  quis  poiretairerere,  illudprius  defiiiTe>&in 
procclTumTi  ium  mucatum cffef    Er  quorfum  cendcrcnt 

talcsmctamu  accufatorium procclTum,  fideventumeft 

adcorturam,  dclincrc,  &  mutari  in  inquilitorium,  pundotor- 
tfOLix  autcm  hnito.inquifitoraim  vlci/Tim  mutari  inaccufatoriuml 
piamcrralucr  praercrra  &  cxprcire  rcpugnat  opiiiioniDn.Citr/iz.. 
texturdrt.  p.  Cun^  Crtm.  Carol.  j,  quivult,  qu6d  accufatorlit 
aud':  oll  adhibitamtorturacrimcnprobarcvclir.  Pcr-  ^ 

git  u  Car^^tfvitti  lococitato,  novam  hanc  fuam  do- 

drinam,  juagj^y  magi>q;  inanibus  involutionibus  intricando,  Sc 
dicir,  f'.T  n  ratio  icm  polfrcoiiigi  cx  drticuh  46,  ordtnat.Cnm, 
C*tr.  Vcrum,  ibidcm  nc  vcrbulum  quidcm  reperitur, 

quod  adcarn  commodc  poffitapplicari,  adc6  fi  quis  tcntarct,pcr 
fyliogilmum  cxpratenfis  rationibus,  afiirmat  vam  hujus  qiia:- 
flionisconcludere,  mirabiicm  parerct  aryilogiftiam.  Non  po- 
tcft  dc  argumcnto  6(  ai  legationc  rcdir  J  judicari,  quam  fi  in  fy I- 
logilmitormamrcdig  'tiir.  Idauc  tam  obfcrvare  dcbet  JCtiis  in 
confulcndo  &  rcfpoiidendo,TiA^rDrfi4»  w  af^hg.  dvderfM  jiUctdt. 
cdp.  22.  n,  107'  &  irr. 

quamj  >dex  in  jndicando iVicc/.  Vtgel.  im^iiit<t^&±Uit\/pas/im. 

Quarta  Dumtnt  Carp-^vu  pro  (ua  affirmativa  addiida  ratio,  4 
quAdnimirum  nuHibi  in  jurc  fitdifpofitHm,  utin  proccffu  ordi- 
nano(iraenimfruftraappcllitataccufarioncwi,  eandem  inquifi- 
tioniopponcado)  rci  pcrfona  qiicquomodoafflig  .t«r,nr  proprc- 
rt^arationc  tormcntornm,  quibuj  dclinqucns  cli  fubjfcici  d  'y, 
adinqnifitorium  procefTum  fit  deTcniendum,  rcccntcrcft  ab  ipio 
excogitata,  anre  cnm  non  audita,&  juribus,  juriumrationibuj, 
&  0'd.  communi  fi  ffragio  rcpngnans  !  Idquc  propter canfas 
flKfeqticnrcn  V  Primb,  inquifitorius  procefTMs^q  li  crt  ordTn^.  5 
rius,  atqucaccufatonui,  imdmajii,  &  idcmordoproccdendi, 
^  caidcaaq- 


partibus,  itaetiarn  in  pundotorriirasquo  ad  modiim  &  ordincrtf 
procedcndf,  ilvc  pcr  riam  accufationis  procedaiur,  fivcpermo- 
dum  inquiiitionis,  nulia  diftini^io,  vcl  aliqua  mctamori  hofif 
;  proccflus  accufatorii  in  inquilitorium  eft  facicnda :  Pr;efertim  fe^ 
cundA,  cum  ipfc  D«.  C4r/>z.j>viwfuiitcrum  imtiicmor,lioc{n  pafTtt 
fibiipfi,  quodf^j^«./r«//w<7«4t/?.demontlratnt,  maniff ft^contra- 
dicat,  ctiam  lcx  non  diftinguat.  Legc  autem  nondiftinguinre, 
nec  nos  diftingucrc debcrc  :  Et  lcgem  gcncralitcr,  fimpHci:cr& 
indiftinae  loqucntem  ,  gcneralitcr  cfTc  intclligcndam  ,  vide 

diUoprdicUenu  rra^atu  deApfellat.  n  S7,7o.& fqq, 
Ncc  terti6,  ulla  dari  potcft  apta  ratio,  cui  bono,  cuiquc  fini,talit 
mutatio  dcbcrct  ficri.  Fortaflc  norum  hoc  dogm^Dn.Cdrpyrnm 
proptcrcaadinvcnit,  ut  c6  mclius  poffctdcfcndcrcfuam,  ctiam 
crroncamfcntcntiam,  nimirum  accufationem  &  inquifitionem 
in  uno  codemquc  proccflu  non  pofie  coiicnrrcre,  five  conjungi. 
Cum  hicalitcr  hcrinonpoffit,  quin  jndici  incurrrbat,  juxtafuam, 
legalitatcm,  prudcntiam&  confcicntiam  ainc  torturam  ,&  inea, 
&abfctc  rcmoto  accufatofc,proccdcrc,&  ofiiciofuofungi.Quar- 
to,  nonfcquitur,  noninvcniturinjurc  cxprcfjcdifpofitum,  ut 
maccufatoriojudicio,  rcipcrfonaquoquomodoaffligaturtErgo 
nondcbccficri.  Sufficit,  quod  contrarium  non  fitdifpofitum, 
&  fub  generalidifpolitionc  juiiumquoadordinem  &  folcmniea- 
tei  proccdcndi  conrincatur  tam  accufatorius  prdcciTus,  quam  in- 
guilitotius.    Gcneralis  difpofitio  generalitcr  cft  intcKigenda,' 

Hteron.  Cravett.conf  1^3.  «.  j.  &  6.  &  Cvnf.  176  «,      &  j. 
TtraqueU.  tn  l.  ft  unquam  C.  d,  revoc.  dondt.  tn  frsfat.  n.  Uf 
ltn6  ipCc  zcxvjfConftit.CTtmm.art.  9.  anti  citatui,iiovo  huic  dogl 
mati  Dn.  Carp-^om  apcrt^  rcfragatur, 

Quintaratio,  i  pronunciationc,  nec  non  uno  atqnc  altcro 
prajudicio  DomiiK)rumScabinorumLipfcnfiumdcfumpta  ooi 
nionem  Bo tmm  CAtpl^ortt Mntuthkm  :  a«©d  demonftravi  in 
rraaatudeappellatme  n  ,f.76.  fnfupcrl  DommoCarpx.,vto dt^  loc 
*nrcrtapr«jiKiiciaadhiijusiiUKftioaiitcrminoi,  plani  nihiifal 

ciunt. 
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e|ti»K,tfrii  ne verb  lo.nefjilaba  quidem.adcout  videanir.arirtd 
■f«4hOf<  «juauio.ex  iiKuriielTe  fuppofitum.  Quienor.cum 
'  fii  t-aievide.itn.t..tiic  eft  ig-  oUtndbj.  IpPinmiexpiefli  tei- 
tujConlhn  lonif  Crmir'al,<  Carolir*  dianietrale  coBtrariutn 
docent,  «<  dc  , 'e  inaniculo  45-  fi>biubricadc 

Mrt.bus.     ...  i  u.    ...  S^W-    In  nigro,ift)^verbi4Uimit> 
o\ a;i9<nonm-.<n/  cttx  bookfrn  ttfunt  t  nuttt ;  |c  lcltctn 
ain(laa«i-       r<<" ' ^S^fc"!"  alsCvio"     '^'^^ ^utiltd crSrnst K' 
«rtntnwtbtn.    Iterr,  artic.  fequemi  46.  Qi^aiut  n;an  t-tn  ©tfan* 
*cntn  q>tir.U(bfra9tnttil.  von2lnr|t(«  ivtgtn/  ottr  iinft  anfiietnnj 
N<J^'  -       foittrfdbtuim  /  inetfltiwtrttdftii  tt^  £)\i*ifre/ 
SlKPcv ,        1*10/  un:-:  ejtricbt?'©* rtiVtr*  /  jl*i%li4  »11 9v<t< 
•tbfllttn  w<xb<w  mit  ^muu  tit  na*  «tl<j<iit)tti  ttt  e.a(l(n  unnb 
©trfcntn'  }u  wtiftt  Srfahniua  fctr  ^btUtiot  nnnt  Jtda-CKiefvit  al' 
ittt<«bi<n<!imeittn/  fluct)JUitKtt<«>un»  t<r  ^iaxt»  bo\na^t  mx- 
Nn/2t.  Itcmaitic.  47.f  .ult.    epinCtr  i<i5<itnKUcn  «rf^nnid 
tt^fctfla^itn  ^nfct,iilb  nicti  fttnttn  t»itt/  fc  fcl  tval^tann/  c"ft»ci> 
«tmtlttirerftntuna/  tttlidja  aruftchne  ottr  Q?trr«*i0/  9><ti  uct) 
a<frJ<tftr<tt<n/  in  a<<;cr  tvcrn^fcit  t<6  3\icl;ttr»  unntsumfrtn^Ocn 
jtBtP<rt<(5®<rici,i^  uni.t  tte  e;<ri*«<  ect,r<it><rn/  wmtmi  f.cl) 
Inb<t33r(»i(t)t/  eb<tf<in<t  Q^cfaninn^/  unnb  alKt  (5tfimti.uin3^<' 
finKt/  fcl<i3<nili*a«ff?tfd3nt6<n/  S)tmJlia?<r/  "i)" 
am<v  unnbau{fftin>»t3t|>rafcftl:rtffi  9<fl<b<n/  unnb  fltfitrlicJ) 
Utcfct »trje9<n/  eb<r  Kttaltcn  tt<rttn.  Et  hoc  propterea,nt  accu  a- 
tortiltetii.procedat.U5qiadfentent.amdefi...t.vani.Iterpartic. 
,1  tfS(jt<r:Ria.t<raiifft<i>«<fla«f<n<ld<n<^»<f<nn<n/ctcr<inlia«.u 
nT.cC  ...irf^^fft  «nnl  Q5<fci;lu^/  wU  cW<h<^  m\>  <mtt 

StUCt,<n  .          ia^H.Ki/  b<r  fd  if).r  (nemped.esad  publ«ca"one 

fenrenti«definitiv.,poftutrinqifaaarnconclufionem^^^^^^^^^^ 

«rn<nn<t  tttrt<n.  Huc  pertinet  etjam  -rm.  94.  &  '^^f'"  ^^^" 
t<rC;ict,f<r  t.<  ^iSr.bcil  ct^n<n  fd.OBc  m<t>rrann<in  jll5«<r,  ct<r<tn 
21  im  m  fun;<i..ContradiaicD«.  C.,..v„.cuj,ant.a 

feci  mentionem.paret  adotulum  m  tr.  ctm  f^u.i.iu^ii-  t  « 

•«Ltenuiinferit  &  perftit  dicendo  :  QDitcxtus,  licet  derco 
.Wrrquatur  ,  «'ItaLnMuisdcUtu.  .  contraquc  cum 
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pfoccfftisTnquifitoriiuformatus  fucrit,  qu5ntumid«m  obtincat, 
certaquc  dics  prjefigenda  fit  ,  qua  dc  rco  pertinaciter  ncgantc 
quaeftioh.ibearur,dubiun[inoncft.    Cujus  rci  graiia  cciam  citat 

Matt.  Stepb.  &  G^org.  ^tmum,  dd  di^,  AYt.  4S» 
Ecce  ib:demnequaquarn,dicit  Carp^vm,  qoandoin  jtfdicio  ac- 
cufatoriodevcntum  cft  adtorturam,  quod  tunc  procclTus  accu- 
fatorius  delinat  &  mutctsr  in  inqui^torium  :  Scd  contrarium 
plane  ftatuit,  nimirum  ficut  in  proccffuaccufatorio  rco  accCifaro 
diesadcxfccutioncm  torcuraeeft  nominandcjs,  itaquoquc  idcm 
obtincrc,  &  reo  dclato  ,  contra  qucm  proccffus  inquilTtorius 

formatuscft,  certam  dicm  qua^ftionis  praefigcndamclTc. 

aU  iE  S  T  I  o 

SEPTIMA. 

Kjfn  ad  transmtttendorum  adorum  rotulationemt  &  iisdem  a  IC- 
torum  CoUegio  remufis,  adSigillitrt/peeitonem,  nec  mn 
jententia  fubitcationem  in<juifitu6  fit 
citanduif 

HAnc  quaeftioncmomnino  cflc  affirmandam,  ftatuo,  & 
quidcmprimumejusmcmbrum  quodattinct,  cxhacra- 
cionc  :  Quanqnam  cnim  ncmoinullum  vocctdubium, 
judiccm connilo fapicntumufurum,  vel caufam dccidc- 
dam,  ad cos  transmilfurum,  omnia  a(5la integrc  &  fidclircr  opor- 
refcconfignarc&transmitrcrc,  utilliinihiiaddatur,  nequcde- 
trahatur,  De  ijuopojfunt  videri  a  me  citati  Dd.  in  tra^.  ibf.  Crim 
TtAil,  Tit,  /.  obf, 

Attamcn  hocnon  fnfficit ,  fcd  ncccflitascxpoftulat ,  ut  ipfi, 
quorumintcrcft,  juxta  gcncralcm  confuctudincm  &  obfcivan- 
tiam,  omniumben^conftitutorumjudiciorum,antctransmiflio- 
ncmaaorum,  ccrtotqrminoprafixo,  ad  lotulationcm  corum, 

quana 
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quamyocant,  citcntur  ,  ilsque  ordin«  infpcftis  ,  &fidci!tcr 
colUtis,  claudi  &  figillari  ocuiis  fui$  vidcant,  Ludolph.  Schrad. 
Trda.  fcud,  cA^  io.  /ed.  \4.n.ss  &  '^^" ^^^^^^ ^^-^^^ 
ijusjliLfum  Yide  in  meo  tt^it.  oif.  Crm.  fruA.  tit.  i.  obj.  S, 

Cum  pcrmiflioiie  ,  unumvcl  alicrum  collegium  Juridicum^  / 
fibi  fufpcaum  cximcndi,  idqucnon  tantiim  in  civilibu.sfcd ciia 
proprcr  raiionis  idcntitaicm,  imo  majoritatcm  in  criminalibus, 
tamininquifitoriojudicio  ,  qua.n  in  accufatorio  ,  utctiampro 
iorma  clTcntiali  transmidionis,  rcquiraturtaiis  citacio,  &filit 
itermilTa,  fcntcntialatafitipfojurc  nulla:  S^hrad.dia,  rrad.  de 
feud^  x^.n.^z.^^fqq  uyividerattonesVac.  SchdU.trail. 

iieior^  ^cap.h  ^Utt.BerlHh.fart.i.conil.42.n.\5.&t9* 

Eiadainprafcntiapartium,  non  tantum  judicis,  fcd  ctiani,  J 
illis  itavifum  fucrit.  paitinm  figiilis  funt  obfignanda.  Licct 
ocjudicc$&  Aauariimorofificiolcant  intcrprctari  •  Quafidc 
crimincfalfiiiabcrcntur  fufpc^i :  Quisquis  tamcnintcr  hos,eft 
Vir  bonus,  &omncmvjit  a  fe  rcmovcrc  fufpicioncm  ^  Islioc 
non  tantiim  aegrc  non  fcrt,  fcd  ultro  partibus  obfignandi  facui- 
tatem  olTcrt,  Rennmg  ^enneman.  d.  tranfmif  ad.  cap  j  n.  S.pag  77. 

HxcquenquamncgalTe,  haa«nu$  non  fum  cxpcrtus,  excc-  ^ 
ptoAutorcanonymo,  t)<i5  ^PcinUd;cn@a*tt|*cnInquifition  vnb 
2l*r^'Proce§paucos  anteannosediti,  o^mtxt.^  art,  2  pag.xz^-n.  i. 
&par  uo.&i3\.  etiam  hac  in  parce  dilHnguerc  vidctur,  inter 
procciTuminquifitionis&accufationij,  ita  (cribens:  follcn  tlC 
Inquifitiori'Aaent)oU(IanD^Mnnr<*fltcl)cn(frfaiUnu^ub<r|*^^^^^^^ 
wcrtcn  Sa^ct)  ab<r<mi4<rront<r^ar<n  lnrotulationunrcnnotl;<n; 

r<*flr*cn  s?rf.>nfnuP/  b<(fo  f*lcunia<r  wrfat)r<ntt)<rt</  fol  tt*t^^^^ 
fhrufcif/  tur*fonO<rbar<inrotulationt<rAacn  ni*f  aujfl;u(tcn 
S     i  S      m>Sur3crli*<nOrdinari-6a*<n  fol*c  m*t 

St^l  fu^^^^^  tvor^cn/  bamtf  intl)r<mfc<vf<i)n  unnbsiifc!;c 

h  Aa  S  *^cr,tc^<lf  unntcDn<n.i^ob<rb<^anbai 

iUi^i<frbr       ifrrctcn^olKlAnbt^  <ina<f*icf<f  mrt<n.eo 

VbZTZ^^     '3li*«rU*<  ampr/  tK  famrtiil;curnquifitton^ 

S  2, 
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o^ne  miffeii  inb  juf5fln  bcsf  Inquiffn/  »»>r  jHj^Kbodj  bona  (iic)f 
imwb  bamtf  nidjf^ i)on  Aifttn uirilcf  bUibt/  iu  I nrotulircti  unnb  nxm 

'  (S(;urfur/fL  Svi*tt;c^c2lufifcl)rciben  Aniio  i  y79-<in  bi<&i]mtnfiix^ 
U  craan^cu/bvirinncn  fonftcn  aflc  no^fmcnbi^c  Rcquifita  M  Inquifi- 
tion-Procefftts  rcfcrirc  vocxbtnmn  cint^cr  Solcnnifaf  bcr)  bct  Inro- 
tulaticn  niljf  mel5cf/fonbcrn  aflcin  bic  uhcrfd}icf  ung  bcx  Inquifition- 
Acflcn  jum  rc4)tlicl)cn  t^orfprevljen/bcmDli  tfcrlidKn  2(mpf  anbcftc()lcfA 
in  vcrb:  ©oltc  in  cinc  orbcnffCftc  rcgiftratur  brin jc/unnb  bic  in  bcti^ 
©cl)cppcn(?ucl/barubcruicrfcnncn  fcbccfc/  unnb  ttja^alfo  &cr  ©fraff^ 
^aI&cr/obcrfon(lcn  ()icru&cr  crfanb/baiTclbc  vjc&urltdjcn  looDfTrccfcnrCi) 
^til  aud)  bic  crfcrbcrung  bc^  Inquifiti  unb  feinc^ Advocatcn  ^ir  in-»- 
rotulation,  bcn  Proceg  wibcr  btc  3rf  unb  ^ijcnfeftafff  bcrlnqnifitio, 
wcitlcufffia  macftcnf^uf/unb  tvcrcsubcfiircftfcn/ba^  Inquifiti,  nima^^ 
Icn  burdb  vcranlcifu  j  bcr Adrocatcn,aflc  ^SJcjc  bic  Inrotulatio  burcft 
nidjf  l<;c  excepiioncs  m()inbcrn  mxbtwfti)  nur  y)or  bcr  ©traffc  auff^* 
^aUl  ba  nocfi  bic  3}?(ffct5afcn  ci)x\c  ^Jcrs^^crf^  5U  Tindicirenfci;??,  Sc<f 
rationcs  hujus  autoris,  ibide  ancxae  funt,prorfu5  nuIHus  mometi. 

Prima,  citationemuimirum  inquiliti^rotulationcmacflotu' 
"  clTe  contra  obfervantiam  &  naturam  inquiticionis»  cft  tam  falfa, 
quamquaemaximi,  ciim  ibidcmordo  proccfTus,  cadcm  fubftan- 
tjali3,folennitatesqacc«dcm,pro|itw  rr45.  dppelUt,  inCrim.n. 
42.  &  feqq.  juribtts^  jurium  ratibhibus,  &  Od.  autorltacibus, 
fatisfirmavi^  fitfcrvandus  in  inquifitionc,  qai  in  accofationc. 
Idem  ctiam  hifcc  in  terminis  obfcrvari  in  tcrrisSaxonicisjUt  citra 
nullitatis  vitium  citaiio  inquifiti  ad  acftorum  rotulationcm  & 
fcntcntiae  publicationem  intcrmirti  nonpoffit,  viderc  licerapud> 

jldani  Vclikinan.tnprocefCf.pdn.^.ttt,  ^^Cap.r^  n.s^.&feq.n.^^. 

Secunda,  inRefcriptoEicaorali>  dc  Anno  i/79.foIcnnitatJS 
inrotulationis,  non  cfle  fac^am  mentioncm.  Ad  cam  rcfpon- 
dctur,qu6d  conftct,  quxcunquc  lurcSaxonicocxprcfsk  non  func 
mutata,ca(ubiaccrc  &manercfab  difpofitionc  iurjscommunis, 

Vid.  fupT.  qutil,  2.  n.  \s. 

Pra?terca  non  fequitnr,hujus  vel  illius  partis  proccffus  noncft 
faa:amept*oin  Rcfcrlpto  ElcaorjH.    Ergocacft  prohibita,  &  > 
non  ob fc r va n da.    Cii m  cafus  omiirus icmancat  fub  dilpofitionc* 
junscommunis,  ^ 


l.  item  afttiLti.  4.  hoc  «Mnm  z6.  ff  djnjHt.  l.  cmm^dis/imi  f: 
d.tiher,& f^ip  Virdqucd,  d.  Itg^h.  comnlf,  gUf  7>n.  t24,  Oldrad. 
C9nf,  115/1.2  Ai:^r.in,  O^if.  3  )6  Min.tld.  Cortf.126.  n  suvoL  2, 
ifft  Eenedi^i.  C^rp-^v.  Ub.  3,  t'u.  3-  f^$f  Ele^.  29  n  9. 

Im6ctiarii  111  JuDioCqaod  hictamca  non  cft Jllcfcripta  Priaci-  8 
pTiTi  iti  fuat  inct:Tp:«tand  I,  ut  non  contraricntur  juri  communi, 
fedeidcnpotiii^ronronenr,  N.utA.  Confil.  s^f  nptm,3  &Conf, 
6s^n,6.  t^fnu  4  Turu.  rol  4  conf.  49  »  24  &  Conf.  J07.  n.  23* 
Ciimnon  prafamatur  Princcps  quicquam  contra  }u$  com- 
munc  difponcrc  ,  fed  cidem  potiiis  fc  accommodarc  voluiirc, 
M4tt.  }\ifemh.  vol  /  conf  43^19-  Scbral  vol  2  conf  37  n  14B4  rt. 
yol.  lionfisnSLHd.Ben.tntra^.  dereits,aa.& fent.C0ncl.22n  2&fq. 

Dcindc  principum  Rcfcripta  intcrprctationem  rccipiuntcx  5 
«quitatc,  Ntcl.l^eufner.con[.i.n./ij.  \21.Jddr.Gul.l1b,  1  obf33. 
n.  6  Honded.  vol.  /.  conf  61  n  2S  Ttb.  Dectan.  vol.  }  rejp^nf  $1  n  2t 
Herman.  Vnlt.  vol.  t  conf.  Marpurg.  16. 

Etitain:crprctanda5c  intelligcnda  funt ,  nctcttii  prjjjudi- 
ccnt,  autcuiquaminjuriam,  vcl  damnum  infcrant, 

Vanormtt.adc.  deitatfiUi  n  2  extr.  d,  dectmu  Mynftng.  Cent.  4 
•hf  I  n 5  Gail.Ub  lol^ffraa.  jt  n  4& obf  j 6  n  \9  t^nt.  Fabr.  tnCod. 
kk.  i.ttt.  i2defn.  1  tnfin.  ,  ,  /  v 

Uc  taccam  i^cfcriptum  iliud  ElcAoralc,  fub  datoauncnberi^  'litx 

5  Januarii,  Anno  1579.  nunquam  cflc  cditum,ncquc  antc  Dn.Carp^^ 
j-tfnirwadobfcrvantiampcrvcniirc,  rtd.  quan.  f.  « 

Tertia,  mctucndumcirc,  ut  inquihtus  Advocatr  fedu<5lionc  . 
frivoliscxceDtionibusadprotrahcndampoenam,  adlorumrotu. 
lationemimV^diat,  nullius  prorfus  eft  pondcris ,  im6  cft  vana 
fcinanif  cxcufatio,  fi  AdTocati(olummod6admittantur,  qua- 
lesredi  rcquirit  .  . 

Efnedta  Carp-^ov.  Uo.  s  nt.  irefponf  Eleci.  s  n  I.  nimirunr 
virihonefti,  doai,  & juftitia?cultorcs,  nonlitium  Confulores, 

6  vcriutis,  &  juftiti^e  dcftruaorcs :  &  ludkes  rcrum  forenfium 
non  (Tnt  plani  rudcs.  Et  quamvis  inquifiri  Advocatus  con- 
rra  rorulationcm  quicquam  opponat,  vcl  orctenus,  vcl  jnfcn- 
pris-  Tamcnillaproptcrci,  &  inquifiricjasque  Advocaticita  - 
iio&  admiffioad  iftam  adum,  nulla  juris  ratione  potcft,  nco 

S  7  aebec 
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dcbet  inter^tnlttr  Namqj  autrclcYanscft>  quodopponitur,&  il- 
luda  Juaicee{lattcnuCrtdailn,&:  juAodefiderio  dcfcrcndum  :  Aut 
cilapcrte  Calumniofum,  &  cunc efl  rcjiciendum  >  &rotulatio 
proptercanondiffircnda,  mod6  Judex  protocollo  infcrat^-vcl 
ad  acia  ponat,  cur  Sc  quomodo  inquilltuj  vel  ejus  Advocatui ro- 
tulationcmfufpendcrevelimpcdire  qu^fivcric  ;  Idque  propitc- 
rea,  Dt conruleQdisfapicntibus  de  calnmnia  cjU5modi  conAare 
po/l!i,&  Judcxconfulcni  fufpicionc fe.libcrct:  Aut  ludex  haerei 
indubio,  ancalumnio^e>  au  vcradefeniionis,  &  [uris  nece/Iita- 
rc  inquiCrus  vcl  cjus  Ad vocatus  rotubtioni  quicquam  oppofuc- 
rit:  Ncque  tuucdilferrerotulationcmericnecefrc,  fcd,  utcum 
rcliquisadlis,  cjus  fcriptum ,  vcl  oralitcr^pctitum,  candide  & 
bona  fidcad  Coli«giu  lCtorum  transmittatur,  atquc  eorum  ccn- 
1 1  filium  fupcr  co  fimul  pcratur.    Et  quid  tum  poftca,  etiamfi  pro- 
ptcr  aliquam  Exccptioncm  luftam  &  rclevaatcm,vcl  dubiam  ro- 
tulatioeffetdiff«renda?  Defenfionis  favor,  qiiam  ipfejudexof- 
ficiirationcquaBrcrc&juvarctcnccur,v/^.fr.  meum  oLf  Crim.Vrdd 
iitttt.rn.  2.&ohl,  2S.n.is&t'tt.4  obf^j.n.  //.  hoc cxpoftulat, 
-JDc  fanguine  hominisnuUa  cundatio  longa.   Ad  iniquum  com- 
pcndiuraoccaliojuris(velpOcius  cjusmodi  luris  praeccxtus)  tra- 
hinondcbec,  /.  fin.infin,C,d  ufucap.  pro  emt.     quod  nonnuUis  2S. 
'\n,fin.&\b'i  gl  klt,  depnvileg.  t^rnt(£  Ltb,  2.  de  Majeft.  c,     n,  6. 

IncaufisCivilibus,  &  in proccffuaccufacotio,  propterca  ro- 
tulanturada,  &  adtalcm  rotulacionis  adum  partcs  citantur,  uc 
transmisfiofiacCnefufpicionc&pericuIo,  &abjquc  ulloa^o- 
rumdcfedii,D«.C^r;%-ov.  in  procef  jur.  tit.  i6.  art.  i.  n.  2s.&l^q. 
Qu«  ratio,utininquifiCorioproccfl^uccffet,  tantum  abcft,ui  po- 
tius  in  hoc  c6  magij;  militet,  ciisn  ludex fit  fimul,&  judex,  &  ac« 
cufatoris  partesfuftineat  ;  De  quo  fuolocodixi.  Ideoqucfia- 
dorum  rotulatio ,  ad  camquc  iriquifiti  &  cjus  Advocati  citatio 
intcrmittitur,  majorismali  mctusfubeft,  nimirum  fraudis  ju- 
dicum,  &  innoccntiaepericulum.  Dc  quo  videantur,  qua  an- 
notavi  in  mco  trAQatu  obf.  Crtm.  VrdH.  tit.  1.  obf  7.  &  g. 

13  Im6ipfaEpiftola,cumad:isadColIegiumlCtorum  transmit- 
tcnda,  dcbet  dari  inquifito,  vel  cjui  Advocato,  &  Amicis,  ad 
perlcgcndum,  nc  quicquamdccaufa?mcritii  vclnovaaliquaal- 
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legatafurpicidne^  fuperquibusinquifitusnoti  eft  auditus»  con* 
tincac,  Dn.  Henr.  ^a^n  in  Exncitdt.  i6,  de  jttr  forenf.  thef,  14, 
Ec  licopiapecatut  ^clencgccur,potcllappcllari,v*J.^i/?.o^/" l.ij.j. 
Ad  rcmoTciidani  ejusmodi  lufpicionem  ludices  vcl  a(5laarii,  qui 
finccri  func  ,  hac  abundanti  cauteU  uti  folcnt,  ut  cxcmplar  cpi- 
ftoU mifTK,  voluminis  a^orum  calci infinaent,  uc partes, etiam 
poft  eorum  remifrionem,  quid  Collcgio  fcriptum  tlr,  introfpicc- 
queaot,  f/  '  '>;iMfm»m.  d.TrdHsmtff.tJiilor.CAp  S.n.io.p 
Cordatlci  extri  ICti  dc  fcntcntia  concipicndaconfu-  14 

lendi»  judicisejusmodi  confulentis,  extraadain  cpiftolio  facflis 
nur;iris,ad  Jcferdcndum  inquifito  non  ccmunicatis,  ret^isfime 
nalLi  a  ihibent  \\dcm,Vid0^f  tneas  praci.  iit.i.oLf.  S.  n.  ^  &ttt  4oljf 
2M2.&tn  trad  d.  HPpel.n.i  1  o.&  tLid.rdtmes  &  D^.Naniqijudici, 
quacunquedig  litatc  pra?fulgenti  incauhs  coram  fc  vcrtcntibus 
teftanci,  &:  cjus  alTcrcioni non creditur ,  ex  qua  ipfiu?  lentcniia 
jullificatnr,  nih  quantum  probaturcx  adis,  C.  ctiniAnobit  2textr. 
d.  teftih. &dttef.  hul\u  VMdn.proL.it.  Itlf  i  c.^t^incip,  undecim  is  mo^ 
dm  n.  ^  SQcin.  Confit  47*coL  S.f«fi  med.lik.  4.  loh.  Borch.  conf  9. 
col  10  foLt0f.  cqI.  2.in  pr.  verf.  fic  quoi}'^  ludtcis  part.  i.  ^ym  Craret. 
ccnf  19:-.  tncip  qtidn^juum  cr  ahnde  n.io.  verl  fed  verba  enunctatt- 
Vd&leqq.  tjlnt.Fdif.  tnfuoCpd  Ith.  4.  ttt,  d.  proh.  def  7.  n.  4.  i/i; 
rerbts  entm  enunadtivi^.  &fe<iq  Z^^nger.  de  except.part.  2.Cdp.  io.n.24. 
Etjudexinfuisnarratishabcc  prarumptioncm  prae  fc,  doncc  & 
quouiq-,  corrariun^pnra  dLf.*rtu$,ex  ai5li^  probeciir,  text.  in  C.in 
ffdfenttad.  rentmc.&tn  C.futtt  ^  fn.  d,feni&rejuJ.  GaiUta.0bfn.r6, 
lm6judcxconfulcns  &  praelumptioucm  &  probationcm  ha- 
betcontrafii?,  cxtraada  i'i  [ho  epiftolio  narrando.  Ncgativa 
ctcnimprobaturexco,  qi.^d  in  proccflTu  illud,  de  quo  quaeritnr, 
nonrcpcriatur.  Dec.confsSs  n.  4.  &  6-  tnctp.ptorefolutione.Jndr. 
GdtL  Iti.  I.  O^A  /  //.  Thymtng.  V^U     conf  ^o.  u.  ^3&conf 

24.  n.  iS.  &  conf  12.  n.  \2.  ^ 

Siincaufiscivilibusludcx  vcl  Aanarius  cxtra  ada  in  epilto-  i  t 
lio  ad  collegium  luridicum  mictcndo  ( a qno  camen,  fi  veiic  audi- 
tt   &  in  rci  veritacc  clTc,  Sacrofanaae  jufticia  minifter,  fandas 
^bftinecmanus)  aliquid  fcribercc,  fupcr  qoo  altcra  pars  non  cf- 
fetaudita>  kocci  vitiovcrtcrctur,  r^ificijamfortaircfalfiarguc 
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femr.  Quidttaq- hocin  paflTu  rit  ftamendtim  JncaufiicrlmJnar^?, 
jud.cet  quivisde  xicr,  hfi  uxt.  exfrej[&  eUi^ns  in  IjudHei  9- ^  d. 
l6  juvhiis,  ItaqtiCCinYJs  bono  viroaibii^andumrciinqi»o,arnoi?  i\x 
valdc  (niqiium,  ncdum  fraud>bui  anfam  prasbeat,  quodici  bn 
aMti  diftos  Autor  Anonymus  t-ce^dnlicfc^n  eacl:>fif(t cn  inquiiiri- 
on-unnb3cS:'fd  Procc^.  Ttt.  9-  ^rr.  i.f^g.  929.  infcrtis  hifccfor- 
maUbus:  5^afanmicl}cinii{crmi'a(fctc^<r95mf>f?iin^  ftct)t>cnpcw< 
cvcu4cn  f()crc/  ^(t^urct)  cmivctcr  inquifTtu$mcl;r,gravirt,  ctcr  abcr 
cxculpirt,  unntairo  tU  (6fraffc  (^cfctnnft^t/  cccr  jclinDcrr  nrcvtcn 
ir.ccfctc/  nr!r^tcrfclfcc(intclJigunthuncaiitorcm,  inquifitofupcr 
ejusmodi  novo  cmcrgcnti  non  audito)  nctf)npcnt)l0tru  rcgUhirr, 
«nnb  ^ci!  Inquificion-  Adcn  antjc^^cn^f/  c^cr  afjcr  nad)  g<Ic«cnl)cif  m 

gra^c  unnt)  miflivc  ^cfcfjcr/  nnb  tcn  Q3rft)cilc 'JfaP^crn  jn ftif[cn 
(f;an.  Cum  quo  congrucrc  vidctur  Dn,  Carf^.  Vid  trn^.  d,  MppeU. 
ificrmm.n,  uo  Horumrcfutationem  vide  m/r.  ^m//^.  9,kAc  decddi 
Supramcmini  fuafionis  Henmrtgi  J^enfiemanniy  quivult,  uta- 
darotulata,  &claufanon  tantumjudiclis,  (cdetiam  partium  fi*- 
gillisobfignentnr.  Attamcn,fi  Jud^x,vclejus  Aduarius  cft  fran* 
dulcntus,  adfccuritatcm  paniumhoc/^^»wfW4««i  confilium  non 
crit  fufficicns.  A<5la  cnim  cnm  tabcllario  transmittcnda  poft  ro- 
tulationem,  vclfaltem  tzntiilotemporis  in  manibus  Judicis  fivc 
^i^uarii  permaiicntia,  facilccrit,  clamrefignare ,  &partium 
figillis  rcmotis confulcndo  ICtoium  coilegio  incogniti.s alia fi* 
milia,  cumfuo  vcl  publico  iterum  apponcre.  Ut  itaqueeriam 
^ioc  in paffu  rcs  fit  cxtra  omncm  fraudis  fufpicioncm,  potcA  pe* 
ti  alCtis^ut  figilla,quibus  a<^acrantobfignata,civ  iafciculoeoiu 
intcgra  &  illaefa  remittaniur,&  ita  in  adoruapcrtibs^&  publica 
tionc  partibus  pofiint  oftcndi.Ab  altcrutrius  partirf  quod  incidc 
tcr  addo Jcaufaefuasparum  fidentisinfidiis  eciamutcaveaturj&  i*; 
fuma,ut  mutuajudicisconfulcntii  SclCtornm  ficlc,(jgacitate  & 
dcxtetitJte,  ^K^afigilliiirrprcffs  claufa,rami(Ta,  quam  rcmifl^aa 
clandcftinas  rcfignationis  fufpicionc  fint  Itbcra,  viderc,  &  ac- 
curate  intucri  cft  ncceffc,  '&  SS.  jurtitvae  fuirmoperc  intcrclt.  Nc 
quisquam  hic  mthi fuccenfcat  ob  nimiam  fufpicacitatcm.  Qua 
enim  nocent,  doccnt,  vid,  ghj^  mcAs  mm  tit,  i  ohf  S .  &  9 .  &  decAd^ 
1,  quAfl,h4nc  y&arteced,  7.  Excnipla  fpccifica  adducerc  noo^f^ 

tinct; 


^  .       .  ., 

tkiet:  Ad  unicum folummodo d  gitum  intendiffc  lufficiat fcqucs. 
Qaidam  atrociuminjutiarumcoiivcnti,  &  ippocnam  pccun 
riatnccntum impcii^lium,  piis  cauf^* crogandorurr, necnon in 
lefulionem  cxpcnfarum,  coul^lio  Facultatis  juridicac  adhibito, 
«Umnati,  i  fcntcatiahac,  juribui  &  ^dis  conformi,  rcmcdium 
fufpenfivu'miij:erpoiicntC5,  fccundauiftantii  itcrum  traiumij- 
^onemacl^rum,  quam  Jtdcrxdcnegareaon  poterat,  pcticrunt, 
&  fa^a  dcnuA  rotulatione,  loccq:)C  tiansmisfionii,  quamvij 
Jongediiliro,  cxploraiio,  altcio  dic,  cum  ablcgatus  judicum 
mittentiumtabcllariuspridic  appu)iffut,aaa  Facultati juridicaB, 
4pr3Efcot4ircr,  cidem  li'tcras  per  alinm  ntincium  deportaii  &  of- 
ferriciiraiir,cum  ramn  irabili  frudu  6c  efFcdu,  ut  juftitia;  e  dia- 
mctroinTcrterctur&pcflundarctur.  Non  cnimabloivtbantur 
rcb  qiiodetiamfuilTctiniquum,  fcddaipnatio  muia«  pecuni- 
ariae centum  Impcrialium,  &  rcfvinonis  cxpcnfarum  in  ipfum  a- 
Aorcm  rctorqucbaturc  Quarn fentcntiam  jbrurdifTmam,  caii- 
iai&lignainfignis  fufpicioniifimuli^idicansaapr ,  &  aitxuiij 
cxhibicis  tcftibusque  nominatii,  probaturus,ad  probationcm  au- 
tem  non  admiffus,  rcnicd'o  jiirii  jiicato  intcrpo(ito,abefreau  ju- 
dicati fufpendit,  Iterum  ada  mittuntur  ad  aliud  collcgium  ju- 
fiaicum,cidcmaftuti4u(irciinjuriante5,  &  tabcUarii  dilccfT^m 
accurati  obfcrvantes,!ta  rem  per  cuniculosdirigunt,ut  &hi  JCti 
^nteccdcotiura  abfurditatcm  non  improbavcrint.  Quarta  taa- 
denivicc,rubo]fadarcorumfraudc.aaatransmittunturi  ludicf. 
busconfulcntibus  ad  aliam  Facultatcm  jurid»cam,&ibi  inveniut 
Rcf;rentcs  dcxtros  ac  juftitia  colc«tcs&amante5,quf  fcntcntiam 
itCdnda&tcttiarFacultatis  juridicaBfera  &  finccra  corrcdionc 
improbabant&tc{ormabant>Primi  lCtorum  coUegii  fcntcntiani 
denu6 confirn»ando,&  reos  conventos  in  ante  mcmoraiam  pcena 
pectiniariam,  &CmulincxpcnUsomnium  inftantiaram  condc- 
oando  Scioquo5damlitigatorcs,quamvi5habcrcmjudicciIoci 
ord.narios,non  parum  fibr  farentcs,  noverant  autcm  hos  magn« 

ininuitati  fui  fcntcntii  non  accelTurospctiifrc  prorterca  dcutfiiTc 
«nfra(aorumtransmifllon^aaF.acultatcmjuridKapcrcgrinam. 
nrcAfecurius  &facilitisfallcrepoircnt.    H«c  cxpettus  moncrc 
,^olui.  ad  i,>fidias&fraudcjpcrditorumIirgaturicnt.um  pr:Eca- 
.ftndaj        wi  tn  hao.iu  hodie  ftohdolor  m  foro.ot^taijfeMtuMi^. 


,;r.     Hicobhcr&hocmonerclrimpijto;  Ftfamfi Principum Con- 

filiariiabiquerransmjflioneadoium  ad  iluidcollcgiiim  luridi^^u  j» 
inlocoyelintfcnrcnnamconcipcrc,  proutalicubi  moris  conri-  : 
naicnTefcio,  tamin  Criminalibu?,  q  jam  in  ardiiis  c.vilibni,  fc- 
curiii? faccrcnt,  fi  prolnde  a Aa  partibui citaris  priiis infpfccren- 
tur  &confcrrcntur,  ^uam  Rcfcrcntibnsad  fcntcntiam  co«cipU  j^hi 
cndamcxhibercnrur.    Aliquotics  cnim  contigilTcrcio,  fubfta* 
lialcfcriptum,  unum  vel  altcrum,  ab  a(5lis  fcpofitum,  vcl  amis- 
fum,  vcl  iis,  exincuria  Ai^uariornm  non  adjcclum,  fcntcnriai  l 
iniquascaufam  praebuiffc,  vifis  poftca  aftis,  &  indicato  dcfc(^Os  j-jmj 
ab  ipfojadicccorrc(^«.    Ergo  quanquam  mcaram  partinm  non  ^{f^ 
fuit,  fcd  Procuratorum  officit ,  a(5tui  rotulationis  &  coliationii  ^j/j- 
ac^torum  nihilominus  fempcr,  nifi  valdc  impcditas,fui  pra?fcns>  /21 
&  plcrumquceainTcni  moneda  &  cmcndanda,  quasalioquin  in 
magnum  caufarum  vcrgcrc  potuilTcnt  praejudictum.  Bcne  qaoq^ 
eft  Conftitotum  in  poftrcmo  Impcrii  reccflTu  Ratiiboncnfi,  de 
Annoi^^54  4-  ©0  Pann  foScn     a(5la  priora,  &c.  quod  edcnda& 
ad  Cameramrmperialemmittcndaa<5ta,  citatii  partibus,  priiit 
dcbeantinrotulari&figillis  claudi.    Cautuicnam  fit  litigaror 
injudiciis,  ubifcripta  in  duplofolentproduci,  uno  parti  adve  - 
f«  communicato,  altero  apud  a^fta  reli(5to,  nefortalTc  in  hoc 
aliquid  fjbftantialcfit  mutatum  ,  vel  omifTnm  ,  vcl  infcrtum, 
qnod  in  illo  non  rcpcritur.    Idqnod  cum  caufas dctrimcnto,  in- 
terdamcriamuno  vcl  altcro  verbo,  fieri  porcft. 

Sccuiidum  quaftioniimcmbrum,  an  nimirumac^li^ex  jCtoru 
Collcg^*o  rcmiflis,  ad  figllli  infpc(5t»!oncm  &  fcntenriae  publica- 
tioneminqjifitus  fitcitandas,  mali  negat  antea  A:6\m  autbor> 

38  b<6  >Pdn(ttien  S(ltftfcl)cninqnifir?on-u!inr>  2l*f«  Proccffus  Tit. 
10  artyt  pag,  uo  141.    Pro  tucnd^ral»  ncgatira,  ita  fcribcns, 
JOabc^a^cr  ctntijer  fcnfccrb<if)rcn  pnbjication,  tn  fccr^fctn/  tn 
fln»uf)or  bc^Inquifiti  of^nnoff^/  bann  bit;  ^cm  inquifiiion-Procc^  i^^'* 
t)cr^(dtcnpublication^cr3^rf()cflcnicfit  crforbcrr  ttirb/  fonbcrn  c^ 
n>tli?iclmc(;r  tcm  Olt^fcrll^cn  3!i:pfbMfcw/  fngaHcn/  ta  afictne 
lU  33or(TcUu!^  m  e*arffrt*fcrrf^c^cv  Tcrrition  auff  ect^ttTc9)f.iffe  ^'^^ 
%mim/  ba^  QSrfM^or^crcxfccution,  <n()6cbffcnBcbcttn/ imnb  ^'^•»ri 
l>abor3<u}ul>4lfcn/  (i)  rjmWmHmw  wanninquifitustxn^n-  '^ntij 
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^xtf)t\li/  uunb  fcap  tk  u'Cl;u  tortur  ivitcr  ttn  ntctt  fluHu* 
ui*<n/  <vfu|>r</  cttiirturd  ful>iicr  unnt  i>a1>u-tcr  sum  ta^ulun  3C# 
wacfcr/  unnfcalfoCiv^Kurfciit  ur.rcrtnicft  uatc. 
^  (2)  ?3J<a  au*  Mmia\)icn  tk  Publication  tc^  ^Srrf^cilii  fcincn 
effc<ftum(nricf<mi^utll;a^cn  taw/  tannfcn(?cnin  ^rir5crUacn(?a^ 
cbot  ^ic  >iirtl;ci(  ^u  Ccm  ^nt<  bci;  tcn  ^artci;cn  su  publicircn/  tatiit 
§<binncnCcmdcccndio,  <\}ti:ae  Srrjjcil  ilrijffi  OvccJjrcn^  crrcicfcr/ 
i()r<r  Slctjrrurffr  nad)  lcurcrn  \\\m\>  appeliircn  luo^cn.  23:clct;c^ 
tti><r  in  proccfTu  inquifitionis  nldlf  iUl<f licl/Cn, 

Undeappar€tdi(aiautorisanonymi,  tribus  fcquentibus  rati-  19 
onibus,  ordine  brevitcr  pcrpendcndii,f«am  ncgativam  ft-bilire 
conari:  Nimirum  priojo  Dn.  Carpzoviifalfae  opinionis  vcftigiis 

in  tr.  Crtm  fart»  3  qtissl,  \  i2  n  66.  malc in(Iftcndo,non clTo 
ncccflfariara,  ncquc  rcquiri  in  proccflTu  inquifitionii  fcntcntiai 
pnblicationcm,  &inquiGti  ad  talcm  adum  prafcntiam-.Sccun- 
dojhfolatcrritioeftctdccrcta  a  CoUcgio lCtorum,  fcntcntiam 
ancccjascxfccDtioncm  infccrcto  confcrvandara  ,  ncinquifitus 
tortaramnoncireexrcquendam,  refcifcat,  &  itaad  ncgindaoi 
iodnrctur;  Tcrtio,  cjusmodi  publicationcm  fcntcntiae  cfle  finc 
cfTcdu,  ciiroinproccfruinqaifitionis,  Hcuti  in  civilibui,  5cin 
ludicio  accufatorio,  fiveordinario,  ncque  appcllatio,  ncquc 
lcutcratio  fitconceifa. 

Primaratioprxtcnfa,  cft  mera  petitJoprincipii.  Contrarium 
quoqaeapparCtcx;  W^iw4««()/«/>r4fir4r5.  Secunda  ncq«aquam 
ftringit.  Qiiamvii  nemo ibit  inHcias,  fi  fola  tcrritio  Ct  dccreta, 
eamcxfecutioneminfccrctoconfcrvandam,  nontamen  proptcr 
eaordoproceffusqucaquam  pati  dcbctdcfcaum:  Cum  infupcr 
idcm  rocdium  pofiit  adhibcri  io  proccfl\i  inquifitioni^,  quod  tali 
in  cafu  cft  ufitatum  in  proccfTu  accufationis,dc  quo  ipfiusauroris 
anonymididoiocohafcfuntformalia:  fcicbc^  V>orti  In- 

quifition-Proce^  aacin  uii?.rnc(;mcn:  S)ann  in  ProccfTu  crimi- 
nali  ordinario,  ni(tr^  n^cnr^cral^  in^iK.3crI;*cn  eacbcn/ 
blicatiot)Ci^  2)rr{)cil^  ^cfctxbcn  muf/  tt)cil  in 
ticicurcrunaunnb  Appcllation|laf(  ()af/  taWi?  bocl)  auifnSaUnur 

tl<territio,'tKauff9<Jtflca)^^^ 

-lcjixr  Publication  bidia  wvfi^icBcnuunH^mrcrlj^lrcti  wir^^^^^^^^ 
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Dcm  i)vt*f<r(i*m  2Jmpf  (ibfcn&<r(t*cn  rpe^^f  notificirtju  wertcn. 
Tcrtia  pratcnfa  ratio  cft  falfiffima,cjusquc  falfjtas  cum  contra- 
*  ^  riorum  rcfutatipnc  in  tra<aatu  de  appellat.  in  crimmalib.  adoculum, 
&  fatis  prolixe  dcmonftrata  ,  nimirum  appcUationem  «quiin 
procclTu  inquifitorio,  atqucin  accufatorio,  tam  dc  jure  Saxoni- 
co,  qulmcommunicflrclicitam&pcrmiflam,  &  fa?pc  magis  in 
inquiilrione,  quam  in  accufationc  neccffariam.  In  fpccic  in  pro- 
ccflfuinquifitorio  poffc  appcllari,  ^fcntcntia  torturae,  etiam  jure 
Saxonico  manifcfte  vidcrc  licet  apud  loanncm  Zangcrum,ICtuni 
Praeftantiffimum,  &  quondam  Elcdloris  Saxonici  ConfiJiarium* 
fimulquc  Profcfibrem  Wittcbcrgcnfcm,  &  Facultati^  luridicas 
Ordinarium  8c  Seniorcm,i«  tra^i,  d,  tortur,  cdp.  ^aprinc.  tuq-^ad n  7. 
Et  apud  Chflianum^cni^/  quondam,Elc(ftori$Saxonicap  Cancel- 
hr\uylnproceff.juridiciar.c.ii9.&c.  J2fns  quemZ>inger dtilloc cttavtt. 

Hodierno  fcribaci  fcculo  in  criminalibus  fcripturos  omnino 
dcccrcthoc  intendcre,  &omnera  moYcrc  lapidem,  utjuftiriam 
ex  calamitofa  hodiernorum  proceffuum  Criminalibus  tcmpe- 
ftatc  liberarcnt,  non  vcrA ,  utineammagM  magisquc  impcile* 
rCnt;  Ecdumaudirc  fatagunt  Duccs itineris  ,  ne  cffcnt  comites 
crrorisj  rel  dolcrcnt,  quandofurca  ftatin  viduitAtc,&non  habct 
virum,  \it\Q(\n\imFdrinac/tnpra^.crim  Itb.  1.  tit. s-quafi  3S  n 
Publica  proindc  dtilitaiincovcrfatur,  ut  Judicumfra-ides  5cfal- 
fitatcsdctcgantur,  /. /.  %,  3  ffd.  calumniat^l.  i  &  tot.tit.  C.d.  ptem 
lud.  i^ui  male  judicar.  Matt.  Berlich,  part.  1  deci/.  s6.  n.  S4.  Vel, 
quod  mciius  eft,iisvianon  aperiatur,  fcd  occurratnr,nc  fraudes 
fiant,  l.  infundo verf.  c^nfiituimus  ihi\  netjue  malitiisindulgendum  L 
^ui/ttbprdtextu  9  ibi:  fraudihnsefeobviandum  C,  d.facrof  Ecclef  T^b. 
Decian.  Vol.  1  conf  4  n     Card.  Tufch.  tom.  4  lit\  F.  conciuf^^s  per 
totam.    Ubifccusfit,  nontantumludicum  inferiorumculpa,  fi 
nondolusefthifcc, fcdctiamfaeillis,  ad  quoscura  emcndand» 
reijudiciariaemulcis  modis,  hodii  corruptas  pcrtinet,  7o/;.0/^^»- 
dorp  etiamfuotemporeitaexclamanteinprogjfmn,  adion.  cUff,  7.ail.i^ 
pag.  uSSi  Defenfiorei  conventi. 
2|.     NuUum  eiii.n  genus  hominum  in  Republica  perniciofius  no^ 
ccrcpotcft,  quamjudicci,  concrcdiu  flbi  pouftatc  abutentes> 

Idim  i 
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^I3emdi3.  aH.i^.  ab  tntt,  CU(f,  7.  Imprlmis,  (i  iTnt juri5  perirf, 
&  rciumforcnfiam,  diuturnaq-  praxcos  cxperti.  Sicuticnim 
virbonu5,  qni  probusfuitcaufarum  patronus,  &  benc  vcrfatus, 
mclior  cft  Judcx  quocunque  alio,  vtde  traa.  mcum  de  appell.in 
crlm.  n.  Sp.  proptcrrationcs  ibidcm  adducftas:  Ita  contri  antc 
Advocatus  pervcrfus  &  favcr  Judex  pcjor  crit,  &  malitia  arma- 
ta,  qaimillefuas  fallendi  artcs ,inquacunque  parte  judicii,  vifa 
occafionc  claudcftina>  tincm  rcfpicicns  &  fuo  commodo  mcti- 
cns  ncquitiasquc  fuas  Commcntariorum  pclago  nutriens,  &  ni- 
hilpraetcr  burfatn  hydropicamcurans,  Hering.  de  fidejujf.  caf. 
7.  n.  S9S'  Z^if  l.  2.  ff.  d  orig.  jur.  praefertim  in  adu  cxa- 
ministcftium,  tamaftutc  novit  cclarc,  utncmofermc,  nific- 
munaae  fit  narh,  pcrindc  do^us  &  cxpcrtus  cas  (uboJfaccre 
qucat.  In  tales  itaquc  quadratrcaiflimc;3in:i|?cn  fctn  ^^fcSf^rtflfw 
Excmplum  valdc  notabilc  ,  &  rcccns  ad  hanc,  &  quaftionem 
nonam  hujus  dccad.  fpcdans  inauditas  juftitiae  fpccimcn  vidc 
anncxum,  infradccad.  2.  quxft.  10. 

CLU      S  T  I  O 

OCTAVA. 

^Hrulfierans  gladio,  bomharda,  vel  alto  telo  mortifero  aUijttem^ 
ftattm  tn  terram  conctdcntem  &  e  vefttgio  mortentem,  a  Iti- 
dtce  autem  &  Scabmunon  tn/peclo  caduvere  ejtis^^  vulnere 
AMefepnlturamj  ordtnajtk  homtcidttfanafit 
fleclendus? 

ANCquaeftioncmquinaffirmem,  nihll  obftarc  vK  , 
idco  NamratioconftitutionisCriminali$4frk.i-#f. . 
occifi  vulneris  infpcaioncm,  antc  fcpul  turam,  rc- 
quircns,  hacincafuplancccflfar,  quspofitacftin 
artuulo  pracedenti  z47.  Si  nimirum  quu  vulncratus 


non  e  vcft!gio,fcd  poft  aliquot dicrum  uiterftJtmm  moriatar,atq; 
indtdubitctur,  ucrumcx  vulncrc,an  vcro  cxneglrgcntia,vcl  fua, 
TcJmcdicidcccflcrit.  Hoc  in  cafu  autem  vulneratusillic6,vul- 
ncre infliclo,  cxfpiravit:  Et  in  co  rationem,  pcsnam  ordinariain 
proptcr  oraifl*am  vuJncris  infpccftioncm  non  infl.gcndi  ccfl^are^ 
non  obfcute  annotavit  Matt,  Stephan.  ad  dUlos artuulos  \4-j»^49* 
'  Ratioautcm  cujuscunquc  dtfpofitionis  rcftringitdifpofitionero, 
five  di(5tum  ad  iimitcs  ipliuf  rationis, 

Everhatd.  in  tof,  in  loc,  a  ratiene  legU JlriHa.Et  in  loc.ab  ab/urdo  n  6 
Quiaratio  animalcgis,/  cuvioratio  'j  ffj.hn.danwat  l.fcire  17  ff dleg^ 
£crationeIcgisceflaQte>  ceflat  quoque  cjus  difpofitio,  l  in§mni 
iStili^Bart  ff.  d.adoptj.  quoddidumsi  ff'd.p4ft.l,fin.adS)Han,Lfi 
maritus  2s  ^ .  frxfcriptiones  7  adleg  lul.d.  adult,  Ttraquell,  mtr.Cef" 
fante  caufa  p.  l  n  i/, 

Nonmoviflcmhancqaaeflionem,  riiflejusnegatlvam,  &  vul- 
'^Cfantcm,  fivc  potiuioccidentcm,  etiamdido  in  cafu  pcjcna  ex- 
traordinaria,  fuftigatione  nimirum  cumrclcgationc,  vclrnanuj 
amputationecffc  punicndum  ,  univel  aiteri  Collcgio  jurldico 
placuifle,  &  fuisrefponfis,  fivc  fcnteatiis  conccptis  non  citraS» 
S.  JuftitiaejaAuram  aliquothomicidaslibcraflTe,  ipfcfuiflcm  ex- 
pertps-  Cum  tamcn  in  tcrminis  quagftionis  propofitasnon  folum 
non  eflcneccffariam  vulncrum  infpedioncm,  5c  ircdicorum  & 
Chirurgorum  adhibitioncm,  fcd  etiam  ridfculam,leger«  fit  apud 

lohan.  Beruch  Mu[cateti.  in  fract.  Crtm,  de  ccgnit,  feu  probat.  deitit, 
?nproam,n  iS  pag.' ^4-- 

Ubi  confulem  qoendam  rifu  excipit,  qui  in  cafu  occifiin  con- 
tfneiiti  mortui,  pro  cognitione  dclidiin  gencre  cxaminaverat 
teftes  Chirurgos,  dcponcnccs  de  vulncrum  qualitate,  ancJTcnt 
lethalia?  Mortalia  &  ccrta  ad  mortcm  dicuntur  vulnerai  quae 
non  requirunt curam  &  confillum  medicorum  quia  ftatimvulnc- 
ratus  moritur,  &  funt  illatacum  gladio  acuto,  velalio  inftru- 
mcnto,  cxquononconfucvitinfcrriplagaIevis,G«4yrf«.  dedefens 
reory  defcnfy  4-cap,  n  n  6adinit,&  n^.  Duorum  Excmplorum 
recordor,  ubihomicidarumunuserat  nobilis,altercxpIcbc.nic 
aliqucm  rufticum  borobard^,  hic  quendam  gladio  ftatim  in  tcr- 
ram  concidentcs &moricntcs  transfixcrat.  A  CoUegiis  ICtoi5 


aAi$  rcmifTn,  cum nrntcntu  poeaacjusmodi cxtra ordinariae,  AU 
xit  Princcpi:  sIBann  tt<  Dv<cbtcf'®<Ul)tf<n  ba^  fonncn  tocrmutvcr-» 
v  ' '  '  *  !lHTfb4(;  tm  'i\}M<xta^  itb<t\  ntdjt  fcnncn  cbct 
i  lofaiM*  iin*t)5tt>ol  t>cranfworfen/t>»3^tct)bcnreihc 

nnt  bcrcxtraordmari  ^ctci^raffc  vcrfdjonc/  uiuut>or  an^ <()n/tt>ctircU 
d)cicib(?raffcncurclegarione  pcrpctua  in  ttcfcn  ianbcn  uunb  ^iir* 
ficnit)umcn  nt^bf  c^cbrau*iicl)'  autfiictVMTc  obcr  cwt.jlt*  t>coi.i;v 
bcsi  t^rtvctf^.Rcrcriptum  cxfccutionis  Principisad  fiium  Prxfcc^u 
hujusfuittcnoris:  i)uh.Ml  chilic^cnb  Sopcpltd)  5U  cmpfan^cn/  iva^ 
luriftcn  Facuhat  ^u  ^l.  t>cx  ©chcppcn  vSfucl  iu  m^<n  btfitjcro 
'        '  tc^cr  ctnc  Scntcniz  bCv^rtifc.i .   ^    '  *  cfl 

iimbunnb  ianbcn:ii^)f  v\<l^r.uici:i  .  vi;i 
^cmanbvon  t<x  ordinaria  panatcr  *5obfd:law  abfolvirr  xinv.b 
lo^crf  inbf  tt>itb/bcrr<l(»ctvv  -  fcii^cmict.cabf^cffriiffcf/iinnbrar^ 
ncbciimtf  rcr^anbce:-^crr  ilabcMnpcrrc/fohcfcMcn^iVir  t  cr* 

wtt  t^iui  I  Utd)/  bai  bn  ^cmcltrcn  01  PHnnuljr  tcr  f^cfilnt^ltd  cn 
jjuif  f  cvLiifi',!/  2)nfcr5  3''irf?<ntl)umb0  cwti^Kcb  v>cn»>ciK(f/  umiD  taiTcU 
fcc^atiftUcht^crfefewcrtir  au4)  ^cn^ol^nlicbc ''J>rpf;ccc  Sib(iAal'(fatfcn 
lajfcft.  j?aff  t>i*  alib  barnacbui  A(tt<\\/  imnb  QBirfci)nt)  tlr/  t(. 
Qaod  Rcicriptum  bona  nltitur  rationc:  Quia  fuftigatioinfigncm  6 
infcrtinfamiam»  Sc  non  nili  pro  turpibus  &  infamationisdelicflis 
irrogari  folct:  Farcntc  ipfo  D-/.  Carpz.ovto  in  prdcl  mmypart,  s  qux^, 
129  B  14.  Sedfjtiuf  &inconfcicntfaiutiuscflrcr,  a<5\acrimnia- 
lia,'ad»lia  Collcgia  juridica  ,  fjusmodi  i^icafu,  talcm  &  juribus, 
jiiriiim  raiionibusfcntcntiScontrar  a.cum  juftitiaejiiaurafovc 
tia,nontranimittcrc,ncq-,ipfoTUConfilia,fjvc  rcfponfaampic^i. 

IncidcntcrhlcmcminilTcopcrae  prctium  elTcccnfco,  frcquco- 
ter  hodicaccid^rc,  quid  infpccf^io  cadavcris  f  j  isquc  vuincrunr, 
in  cafibus  ncccflariis,  ubi  nimirum  aHquo rcmporis  intervallo.ab 
acccpto  vulncre,  inrcrpofito,  vulncrarns  f^pcrvixir,  vclplanc 
omtrtatur,  vclj'jxra  difpo^tioncm  Onftity  Crtm,  drtic^  i49,  non 
fiatlcgitimi.  Unde  multi  homtcidap  ,  abordinaria  homicid;i 
libcranrnr:  ludicibus  intcrcaloci,  vcl ncglifgcntibu?,  vel 


poena 


nt  non  difficulrcr 


oflficiifui  immcmoribus,  impuntabcuntibu 
inducat  f crm^  crcdcrc,  hoc  intcrdum  dati  opcrS  ficri,  prout quij 
qac  ludicum,  huic  tcl  altcri homicid»  bcnc  cupit 


C\xm 


If2 

j      C(im  autcm  h«c flt  Judiciorum  CrimmaHam  corruptcia ma- 
gna,  inS«crofan«f^aejultitiaB,  proptcr  fui  luimlnis  isefioncm^fic- 
utiui  omnibus  aiiis,itactiam,&  vel  maximc,  in  homicidioruni 
fcorrcndisdclidis,  fcvcras  vindicis,  magnuni  vergcns  pra?judt- 
cium,  finccraq  jefupcriorum  anim5»dvcrfioiic&'.cocrcjc»one  in- 
dig^n-.punicndifunt  talcs  Iudicc$,triam^  ficulposc  tantutPjgra- 
viffi  yic  autcm,  fi  doiosi  lcgitimam  infpc<5tionc<n  vulnerumomi- 
fiife  repcriantur,  ut  ita  &  ipfi,  &  corum  cxcmplo  aiii  inpoftc- 
rum  cautiiisdifcantmcrcari,  officio  ruoiungi.    Kcccit,  curat- 
tcndatur  ipforum 'gnorantia?  prjeicxrus,  qui,  tanquam  proprias 
turpitadinis  allcgJtfo,judiccm  minimcdccct.  Talis  cnim  jgno- 
rantiu  envuJgati.  &  noti(fimi  Juris,  quod  quilibf  t  Judex,  ctiani 
idiora,  &  fcirc potert,  &ofiicii  rationetcnctur, cx^  eumm  cuhclk 
&  C4p.  mtuit.  circ.  fin.  extr.  d  EUii,  ttxt  in  cap,  quamvis  d.  R  /. 
f      Et  fi  praetcrcafupina  fivc  lata  judicis  ncgiigcnria  acccflfctit, 
propcfraudcmacccdir,  /.  impuberibm.  j  ff  d./ujpcd.Tut.EtcumCM 
^omparatur,  c.  ea  qu^.extry  d.  of,  jirrhtdec.  Ceph.il  ccnf.  jyj-  n.  ^2. 
rol.  4  &  conj,  is^.n.fi,  vol   §     Pro  abundanti  judiccs,  tij 
primoliroine  fuiofficii  »  hacdcre>  fpcciacim  cfient  aioncodi. 

Q^U  iE  S  T  I  O 

N  O  N  A. 

v//« juixci^  Facult  atemjutidicAm  in  C4ufa  cnminAli  confulentiy  in prof^ 
coHo,  veltn  eptftolto  fuoj  cum  atltstransmtttendo^  indtcioium  qm- 
quAfH,  five dedcltdicircumftantiis,  noxtter  emergentibiis^af* 
fcnhere  itceatj  quo  reus^  qudmvis  defuptr  non  ftt  au-^ 
ditusjgrdvetur,  &  duriorfententia  contra 
ipfumeltciposfit'^ 

PQftquamincidiinlibrumaliqucm,  autoris  anonymi,  Gcr- 
manicum,  paucosanteannos cditum,6c  infcripium,  »pitiUi# 
d)(r©rt*}:|4i<vinquifiiionunnt4diifi?  pweir.  in  fpecic  tit. 

9.arta. 


m.  I,  r^tg.  129.  8c.yckbalcgi(equimia;  S^afanaiidj  elrfgn 
*^cv^ua;t  cc<t  ^V.ltftjnl)|icJ)ronnm>ciuir<U3cn  iti^tc/talutctxnt* 
mtcrinquifitus  mctvgraviit/  ctcrabct  exculpirr.  nnntulfotic 
etruffc  <;icfci:(Srffc(/  ct  cr jcUn tcrt  tvcrtcn «i^(t<C/tt:trD  tcrfclbiac(in' 
tell'giiur,  inquifito  fupcr  cjiiHT\odi  noTO  cmcrgcnti,  non  audiio) 
tict^tnicntij^initrtgiftnrct/  unnt  tcn  inquificion  adeii  an^cfjcnBt/ 
c^cr  atcrnaa)  ©clcBcnbcii  in  tugra^^cui  n^  mieivcactctict/unnttcn 
<^.rrhcilt?  ;Svi|l\rn 5un?tffcn6Cit)an.  Valdcfum iniratus,hocin paf- 
(ub  1:115  fcriptoris  imquitatcm&  audaciam  cxiftimando,  Ccuti 
ncva  hacc,  &  totftaudibuftobnoxia  fcntcntia,  &  juribusjjurium 
ratTcnibus,  &  naturali  oequiiatircpugnanj,  onDniam  Do(5torum 
fulfragiodcftitustur,  nullumcx  rcccntioribui  6c  hodicrnis  pd.  ^ 
ciadlhpulari  pclic  aut  vcDcjnc  unicum  quidom.  Veiumcnim-  " 
▼cro,  prcut  m  rclcaionc  poftn  odDm  vicij3D«.Brwr<^i<^/a.^C4r/^o- 
yim  r.on  raniiim  in  didi  auioris  anony  cni  opinioncm  vidciur  a<- 
fic*5lcic  in  rcfponfis  infcnis,iw  tTaa.Cum  p^u.s  if.  iif  »7  ?  /w  rnlu: 
S^Krcal  iitcrtvnr.cct  fcricl  indjciaunnt)5:>mfefan^crcncncban^ 
ru»iil;rt/  taaif  aljunit  n  cn/  Ercjh^ft.n^.  «.5^  tr^  Ycrbi^i^vwb 
t  'iu.anaucfc  tivrcni  Q.^(r!Cfct  raa  rtvltali^cSScritiutuin^.  Vciiim 
cii-im  librum  ipfius  appiobat  &  collaudat,  in  proccfTu  juris  rc- 
ccntcrcdito,  m  j.4iiu.^.n.  52.  Scdnon  polTum,  quin  i  D». 
C4rv7oyi9,  cjuSquca(Tcclispropofitamhancqu«aicncmncgan- 
do  lorge  tcccdam.  Quippc,  qi  6d  inomnibus dchais  indiltin- 
^tcfcn  pcromniumindiciorum^^  circumftaniiarum  icumgra- 
rantium.  cnpiaci  ad  clidcndum  &  fcfc defcndcndum  Htdardai 
tc  antcquam  hoc  f.aumfit,  jKdcx  ncqut  ad  torturam,  ncdum 
adccnden^ratiopcmultimifuppliciiproccdcrcpodir, 

yUd.,lLr^u^rr.B  ttt  4Mf  2  n,5.  &  {muUh.i  itrt  froUxxus^ 
0.,«,ndicioiumcommunicatiodebctticiiplani,  curndie& 
confulc,  cumloccBc^tcmrorc>  omnibusquc  aliiicircvn  ftantiis,  4 

Er^.Cctbrn.rci.S.r^JP  29  nps.    Ncmaliquo,  vcl  ctiam 
in  min  mo,  rco  lollatur  dctcndcndi  facultas,  f.m...  m  fru^. 
Orm./;;./.  /r.W-A.3^-i7.    ttiamfijuftadercnfioniscaura  5 
nonarrarcat,  H.^,./     AJ.r)?/  i«p.«.  Cn^  4  'T^l^l.^^ 
^      >V  u.d.naul  n.  12.  a-^odcciamaiiicr&icaius 

It  iedo  •    .  .Dn.C^lT.  intTXrtfn.fart  sq  u$  njt.&fq. 
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Exprcficjuxta  lcgcs  &  conftitation«$  CrhH.C4roi  /.  nc,c  pon 
Dd.  ibidcm  allcgatorfjra,  omniumquc  aiiorum  ciodtinam  iU 
(crlbcn;:  Licet  incicia  ad  quxftioncm  Babftndam  fufEcitnna  pra- 
bacafucrint,  ad  torturam  tamcntnm  d^mum  dcvcnicndameu, 
quandorcu^catoUtrc  &  clidcrc  ncquit.    Neque  (nim  fufficit« 
indtcia  ic  praefumptionci  a Jvcrlas  dclatum  tcI  accafatum  adc/Ie^ 
fed  8c  rationcf ,  &  caufa;  fndiciorum  a^curati  &  diligenfcr  inda]- 
gand«,  acpondcrandafunt,  ac  fimuldifquircndum,  nom  rcn* 
probabilitcr  cas  cliderc,  contrariij^uc  addudU  argumcntii  flf: 
prafumptionibus  rcfutare  ac  toUcre  queat.     In  quo  ccni  noit 
niinima  parsdcfcnhonb  vcrfatur,  quag  nullatcn\is  rer»  eft  aufe- 
tenda.    HtcCdrp-yovm.    Quod  tamcn  iicri  pofTe  bilccfti 
nifi cciTiiinicatis indiciis omnibui & circumftantii.  .       . jcunqj^ 
quascontrareumcxtant,  vcl  dc  norocmcrgwnr.  Totdicuntu^r 
accufationesveiinquifitioncj,  quot  funt  capira  dclidorum  in- 
tentara»  Tib  Decun  vtl.s.  refponf.p^.n  ii.Sebdfl  Giiaz.ym.  tr. d. 
defii/  reor  dtfinf.     cap  ^  n.  6.    Igitur  novttm  dcliaam,.rel  d^^ 
liAinovaqualitasptobatain  proccffu  &  non  dcduAain  inqaifi-. 
tione,  vcl accufationc,  reo  dcbtt  tradi  copialitcr  in  publicationc 
pr«cclTiis,  ncindcftfrjis  condciBiictur,  Cjrtt,  Gomer.  d.delt^t.cap. 
I/.  n.  8.  tnprmc.  Gua-^m  di6i.loc.n.  4.    Hoc  itaq^  magis,  imd 
raaximcoportct  ficri ,  quando  novum  dcliaum ,  (Ire  accufati 
vel  inquifiticriminiinovaqualirasvcl  Circnmftanti» ,  qoaruoi 
intuitrjf;ieoa  vd  aggrarari  vcl  minui  poffit,  fintdeccmi& 
gali  prcbationc,  a  judicc  confulcntc  folun»mtido  rcfcrnntun 
Jd^uc  propcer  ratiouc*  in  hac  quaeft,  adduaas.    Tantutt^  Uaqu« 
abcft,  ntmidanarrata  judicis,  infupcrquc  rco  nonaudito,  010- 
vercdebcant!Cto5,  ad  fciUcntiam  alitcr  vcl  afpcriuiconcipjc^ 
Jam,  urpotiui,  fi  hocfaciant,  contra  lcgas,  Conftitutionci  Cr^ 
minalcj,  Od.  unanimcio  fcntcntiam,  imo  xquitatcm  naturalcnj 
pccccnt.  Quia  injuriam  infcrt lcgibiis, qui  iis rult videri  mciior 
m  tcwnnu  f(pLa  FaS,  vbI.  3.conf,  1.2  tt.  pp,  vidm  etiam  fctift  JuL  Uay 
inpjda.  Crm.      fin  qu^.  4r  »./^  •  /^.  Vrojptrr.  Fdrinac.  dia  qudS 
39.  V4nt.dtnuUit.rH!jiic4,  ex dife^uprocejfusn.  i/l.  idouL 

pxoptcr  rationc*,  in  UAa.  we$  de  appcllat  n  \n.  ^ 
NoncrcditijrYctbis  Jiidiciiin  Inquiationc  pofuii^iii^cprqbc  . 

sionci) 


tion 

♦  ?  - 
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Conf  loy.  Coi  2.  DcCi  Corf.  170  Col.  2  cyCtnf. 
y  ;  MdTftLin  ftail.  Oiw.  Conpmen.  16  J{oUnd  4  Fu^ 
x/"  //.  w.  5/  Ittji^rationinaturali&oroniumgcntium  ^ 

,  pgsdibusquc  coaculcat,  qnod  indelincntcr  &  fa- 
...c  iucuicaf  :  AUDI  ET  ALTERAM  PARTEM. 
iTcrltroitiiircqcirpiann:  Quid,  namnc Ji!dexinquircns,& 
confiilf  n$  partis  loccra  fuftiiict?  Uriquc: 
rocclfuinquifitorio  Fifcali  utatur,  tamcn  hic 
irs,  fed  Judicis  miniftcr,  ^ntcn.  Ttijfaur.  decis. 
.2  K.  1.    EtqMamvis  in  jiidicio  inquifitoriojudcxdc-  ^ 
vir  bonus,  omnibufquc  affcdibui  cxfutus,  ftans  qttafi 
&  judicaniinter  Rcoipublicam  &  fangiiinem  homi- 
.^iirarotamcnhbjui  fuiofficiieumcapicoblivio,utdurior 
.ccrbijr  rcddaturin  inquiiitum  ,  quam  ullus  accuDtor  cfTe 
p^Mf^t,     idquodiCrcd:     '     ^  pius  fum  expcrrnj.    Et  quid 
bo:)-i  prsfumipotdUice  .r;iudc  uuntc?  Omnmo  vid.  lupr. 

dicad.bA.^  /.  qur-  ^Pfc^^     ^rm.  n  1  0,  m.  &  olf 

misur-^d.  tit.  /  00;,  .  n.      ^/i/.  4.  olf  2  n.  4^ 

Uftdcfi  copiam  indicioru  J udtx  rco  iioii  dcdcrit,debct  puniri,  e 
Bdrt  Alex.iJil.4.  k'bo(Autem  ]Hdiciumff  deddmn.tnf  Maxim^, 
{I,io'o'*e  onlffrir,  prout  ind.bio  praefjmitur,  B4rt.&  lAlcx. 

/         .  tfACl  crm.  nunciidfndumn,ij. 

r  |ucctiamdignicat«  pia^fulgcnticxcra  aaa,  rco 

.  quicqaam  narranti ,  non  eft  crcdendufn, 

,  j2  Undcetiamcl>,  qu6dconfefIiocqu- 
Icocxcorr.,  nu.i  c-mmunicatis  prius  indiciis  ad  dcfcndcndum. 
e{...r.tincata,fitnulla.ncq«econfitcmt,neq,allialnnoc,t9ra, 

K^c  euamobcinercpottft  fententiacoiitrariain  proccflTu.ubi 

«fiftitaccufatcr.  Nar^fi  judex  cxtra  ada  ^^^f^^^^^^^^^^^^ 
^d,to,proreoquicquamproro:V'        Mberct.vclin  Ep.flolio 

iV!;        r      .   .;]^mIn  oraLiu  .  . ccufitoris  ncquaquam 

ad  ICtos  refcrrcr,  cidcm  m  pra^ju..^  t  .A.nf. 

•ftcrcdendum:  Hxrationc antediAa,  qu6d judic, cxtra adaaf 

fcrcntinonfitadhi.         ''.^ii,  transmittcndiformula  judicum 

adTS^^"'       :;;umcftcut^-,a^^^^^^^^^  carumqc. 
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15^ 

fufpicIoneIibcra>  qu«  vldereeft  in  ob^crvatlonibus  mfils  praAir 
cis,  tit.  I»  olff  t.  n.  S'  ninnrum:  2Bir  rfjnn  cui)  h<\}^<Xto^^^i 
jt^W^tXfC^w  jn?ip:{)cii  A.  &  B.  cr^^ii^cnc  Acla  uBcrfcn^cti/  trff fetr« 
b{cfc(':cnpdtlj0ur'3jiu(crc:]/  bcr  ®C'ur sucrivc^en/  unnb  ctncr  tcrt 
rccl)fcn  unnba(3:en  (^cmcffcn  33rf^(i(  CoHcgialitercud)  b^trubcrsiu 
»or4(cii5c:i/  tn  unrcr'n?^?ibmcn<absuf#n.  unnb  t!(cfc(bc  nc&cn^cii. 
atftcn  iinf)cro  \>crf1)l0|Tcn/  (le^cn  c^tfrttifMtTv^ 'jcr  tSchl()r/  ct^cr  ho- 
norarii  ui^nlcf  jufcn^cn.  Hijiclimiltseft,  qta,  ante  infignemer- 
roremciidiim,  ufi  fiint  jiicliccs  &  Pr^^Ci^^i,  ab  AdaTio  Volkn  a- 
noScriptoreSaxonico,  proccfrui f  io Crirniiiali infcrta,  Vdrt.  /. 
Cdp,  14  n,  6.  p4g,  42.  a3rtf)ctl^  ^ra^c  ar\  tic5?crrcn  v-^cl)orpc!t 
^t  icipS^:  9)?ctnc  mU^t  ttcnf?ciu^or;i/  (?f)rcnv>cf!c/  ®ro(? jcf>fl^ar< 
imnb  i:^o*(;ela[)rfc/  unn^  5po»t>tvctfc/  6ro§^un(?t(5c(tcbc  i^crrcii 
«nnbjrcuntc/  bci)dcfi1d(f  utcrfcnec  \^\\)\Hn  ff<!irtc<pctnlfchc  adJa. 
Infacftcn  tcfl?e{)uvfr.  ^mj^ttJ  a%\i  conflituirtcnFifcalcn,?»nflJjjcr« 
(tncincm/  tanni:}.?^,  an.^cf:vr  intcrn  ^txilJ^craii^cn^c/  mit 
§)icn(?pctt^fr  QMtfc/.fol*c  ^  ivcrt  ut  mlcfctt/  Un  ^anM 
»o(  iu  crftjcijcn,  unnt>mi4ibariiwff  fcrncrju  t»cria^rcn/  tcpiXc*fcir 
Ht  informircn  unnb  ni  f>ericjii'cn.  '3olcl)C£?  umb  tic  .^crrcn  ( ncfrcn 
(f  iMrtct,'?un^  tcr  0cbill;r)  \\\  i^crcicifu  btn  i  mU^  u-n^  Umi,  Da.- 
tum  D,  &c.  Similes  formolas  vidc  apud  eundcoii  Vdit^ 
C^^.  12  «.  12,  pag.ss^ 

2ln  fcic  ^icrrcn  ^^imw  S\x  UmOiJ  ittm  Ht  f^mn  Do(So-ej  tt^ 
(Sburfr.e4t.rtfd)cn  ^  —  -  &  eptimum  mc^ 

n.tum  n.4  ©tc  ^Bn^^  .     ...r fur«  «cfTcfr/ ^an^ 

♦      f?(cicb  c^!i*c  1:11  e3cbrm:T?^  ^ajf  hAv.m  uni..>  dc]i(5lum 

ttcif^cufffi^  biJrinn su  fciicn/  off rci r . Hu.-  ■  ^  ^  '\intc/fc  tn  tcn  a(^'s 
ritl)fbtfn^!tcl)/unn0&ari4krvcfu^3f<r ):  ^  t '^' rt.if  unsubcnqc-/ 
rcrmctiicn^c/  t)a^urci)cinf*.uprcr?yrf9Cfi  jucrOdUcn:  ^xxb  tt^^icU 
ecfJiv^ntcnScabinisinfcntcntionandcfuacnim  hquitur)  f 
attendirt  fon>crn  tlof  uff  J  icaaa/un^  mt^Ux)  Ui  iRquiffiioii  f  r  *c^ 
lnt(fcn/o^crrcnf?cnrr       -  vfcicnC^a  flcsc^cucmnntcn^crfuhrcn) 

<tnbrud-f  tt>or^cn/i^c;^  ..r.^crfcnncf.    Ittm.caB  13  n 

^o*ttiufi^.i^5>rf(>cii/  uf»"ttt  acaa  iiiiHarfnbcftntlic^g  v^^cfa-fMifr 
unt  Q5cR)ci9  (5c'pro*cn  unb  ^tfhu  whxHw/  unb  ^arffvon  Ocir.  iud'ce 
inf^t^^Q \\\tj\^ fupplirt,otcc cifuBcr, unnc> {)fnju actj^au tvcrtci}.  Ut>i 


legt!  &  Di.  tamS^xonlei,  qaim  aI{!aJhocc'tantiir  Mertitra^ 
dic  DoA.  Sdxon  cuj,  quondira  E/ tFatti  Profcllor,  &  ColJcgii 
Saxo^icHbidsm  Dscanui  Henmn^.B^nem  tr.  d.  transm,  ad.  cap, 
i'M  2  0  psg.  fff^  UbicaatcUmannecitit  &ita  fcribit:  Qnamvis 
cor»fultuaicol!cgmmhocattendere  non  debcat  ,  fi  quidjudex 
raptcr  ^i^a  in  fivorena  partis  altcrutrius,  quod  non  fcrad  fa(3u, 
tfndidefidcret:  F^ieri  tamenquandoquc  pottft  ,  utnon  fatis 
cauto,  vcl  etiam  fraudis  confcio  Rcfcrcnti  angui<  in  hcrba  lati* 
tan$  obreperc  qucat.  Ad  qiiam  fufpicionera  amorcndam  judi  • 
ceivel  Admrii,  qui  finccri  funt,  haccantela  uii  folenr,  utex- 
^mpbrcpiftoKTmifTa^quodctiampartibuiin  ad^u  inrotulatio- 
nisadorum.  coram  jndiceconfulcntc.  vclejui  aduario  i  juridi' 
ca  Facuitatc  petcrcomninolicet)  voluminis  adorumcalci  inll- 
cnt,  qiiopartcs,  &  poft  rcmi(Concm rclponsi,  quidcollegio 
,riptum  llt,  introfpiccrc  qucant» 


m. 


aV     S  T  I  o 

D  E  C  1  M  A. 


Jn  fetiretitia,  qua  promKciatur,  reum  qu^J}miepfuhji~ 
dendum^  Velultfmoff:pplido,\'elaltapa)U  Corporis  afflM^ 
y^pnmeiidttm,  mproccjfu  i,uiuifttoriolata,  f.ihu.j  con- 
dhclm,  pneflitacauttoneidoneaahiiKiufito  impetra- 
tusjlatim  cejfet,  utjudex  cum,  mn  exfpeclato 

deccndtry  curftjlin  comfrtktndat  & [euunu*m 
tx  [((uitom  mtnditre  fosftt  ?  . 

HAt-c  qnft.flionm  fine  lege,  &  ratione,  mali  affirmat  D». 
H.tne4.Carfy*v.  mtT»a  crim.fm.}-  qu4  m.n  6<i.& feqq. 
A  fti'  paendo  inier  jjdicium  acculatorium  &  inquilito- 
y ),  liumj 


jium,  &r  rnrioncit!  pra:tcpder>do,  qu^^H  Jn  Iiocrondfqu^;  atqu^ 
in  llo  appei  atio&  lcvtcratio  flt  pcrfr.iifa,  idciqiic  rcmpus  fcn- 
tcmiia,  vim  jiKiicati  tribucns,  non  cxfpec^andum. 

Scd  contingit  hic  Dn  CArp^^vtOy  quod  ruJgariter  folctdiclt: 
Exuno  inconvcnicnti  fcquuntur  pluraalia:  Eterror^rrores  pa- 
rit.  Sicuti  itaq^  halKicinatus  cft  conrra  rationem  juftiria:,a?qui- 
fatcm  natutalcm,  &  omnia  jura  taEr>Saxonica,quani  communia, 
ntc  non  contra  Dd.  omncs  ctiam  Saxcnicoii^  rovitcr &  majc  do 
ccndo,  tam  appcllationem,  quam  Icutcraiioncm  in  judicfoac- 
oufatoriocflTe  pcrmiflfam^in  inquifltorio  awicm  prohibitam:Quod 
prolixius  &  folfde,  ut  arbitror  ,  ad  oculum  dcmonftravi  in 
NrA^.det^pfdUt,  tn  CriminaL  ad  qucm  brcvitatis  Studiole- 
(^orem  rcmiito:  Ira  ctiam  hic  crror  indc,  &  cx  falfifJimo  D», 
Or/j^jviiprsefuppofito  natus,  cxjudicii.s  flcubi  fortafTeradices 
egit,  omninocft  eveIJendLi5,  &  rejicicndus.  Miror  praetcrea 
Du.  C/ir/;^c?riftwfibi  affcclam  qua?ritare  Dan.  Meller  ith,  2,  Se- 
mrftr.  Cdp,  /.  apud  qucm  ibidem  ne  vcrbaJum  quidcm  repefi- 
tur,  qiicdin  talem  mtellecfVum  diftorqucri  poffit,  fed  potius 
Contrarium:  Im6 hic  illius  dogmati  crronco,  prohibitaenimi- 
rumappcllat»oni$&  leuterationif,  in  proccffu  inquifitorio,cum 
cxtctuDd.  Saxonicis  alioin  Joco  planc  contrariatur.  Quod 
vidcripotcft  indi<f^o  meo  tradaiu  de  appelht.  in  crim. 

^Undeinapricoeft,fijudexpoftlat^m  fcntcnrfam  rccepta  cau- 
cione,  &dato  falvocondux5lu,  injudjcio  inquifitorio  rcum  in- 
tcrpofita  appellationc,  rel  durantc  tcroporc  dcccndii,  non  ar- 
tcnto,  in  circercm  conjecerit,  candem  ipfum  incurrere  pGena, 
qua  in  judicio  accufatorio  tcnerctur.  Dc  qua  Carp^y.  in  tr.  CritH, 
part,  3'  7«*^/-  ^S9  n.  49'  so.  Quam.vis  hac  in  partc  opinioncm 
fui  admodum  immcmor  diamctraliter  contraiiam  &  noram 
absquc  ratione,  &  contra  rationci,  a  fe  ipfo  fupracitatoioco  al* 
legatas,  amplctftatur  Drt  Carpz.ov.  in  procejfu  juris  recenter  atJHC 
16^7,  edito,  rit.  i  *irr.  4  n,  26, 

Ubi  ita  fcribit  ;  Salvus  condudus,  quo  gaudet  dclinqucns  in 
procefluordinario,  diutius  haud  durar,  quam  donec  usque  tor* 
tura  deccrnatur (  hi^  lan^  CtiVfl^  ^Viulict^  ttUtiT  \\)\\  ttUwxt)  nao 
fa^lo-falvus  condudus  finitur,  &  accufatus  incarciwtor. 


Decas  Secimda. 
Q^U  iE  S  T  I  O 

P  R  I  M  A. 

f 

Jn  fropter  tranfdftitmem  fafer  crimifie  atrocieti  &  in  ^ecie  homicidiiy 
(nmoccift  YtduAy  Itbetts  vel  agrtatis  initAm,  aLacauft  concurrente,  cju.z 
delinqunttem  aUquatemu  a  malttia  excufat^  ordtndru  bimttidu 
fxna  mitigariy  &m  extraordmariamy  dut  relegdttonis ,  aut 
fecuniariam^  aut  aham  corforis  affli^tvam 
mntaii  fosjit^ 

^UaniohaBcmagnicflm^TTicntT,  &:nr,  hocrcculo  < 
fcorropiiflimc,  freqncntiSus  cjusmodi  tran^a<flio- 
nibui,  x)h'1^v1«  (icacnimappcllanrpe- 
icuniam,  qua?  d;i::  ^  t..  <  j  vidij»,  libcris  vcl  agna- 
'tif,  fVehenfr,  m  okf.frad.  lit  S,  rerb.  ©jhntgd:  .  ) 
S.S.  lufHtiajcorrijptelis,  5c  Prlncipum  dec*  rcfTiuscor»  i:- 

dcrerur  &  difcutiatgr,  RcipuhlicjB  ratio  cx.  vcl  mjxi- 

quod  exfcqucnt^baj  patcbir,  Quam  tamcn  affirmarc  no  do- 
Wirat  D;/  Brr.ed.^jrf  .  ov.  intracl.crim.fart.s  q  i^t-.n,  2]  24,zs.:6. 
Anrcquam  te'v.  IriJ-  is  quaeftionisdircufT^oncmaggrcdiar,  non  . 
pr«tcreundameft,  D«.  Cir;i-#vii/«nbIlpridupliciTcr,  &  quiclem 
in  urroque  cxtrcmo  hujus  fuae  affirmativaf,  aperte  contradiccrc, 
&ica  trcsfavorc  opiaioncs  intcr  fc  pugnantci:  Quiain  juiijfr, 
foren[.  anfi,  17.  dcf  /.  f^rt,  4.  cxprcfsc  &  quidcm  rcde 
fcribxt,  &probat,  qu6d  ncqoc  transaif^io,  aut  rcmiflio  delin- 
qucnti  a  partclccfafaaa,  vindiAae  publicxderogare, aut quic- 
quameiprsejudicarcpoffit:  Idcmrcpftit  tnpracl.Crifkpajt.  /. ,  , 
-  ^  ^   f  ,>     -      l.  z.  C.  rciihtcr  Alioi  acla  '&  G^cd,      l.  iii. 


i^.d.  vtih,  figtiif  &fr£}ud':(ium  ^fftrr,  EtUm  inffQCtffujutu  recentn 
edupyttt.  i.^u^  n  7i  &!r(].  VcrumenifTi  vcr6  Jn  ff^it^  (um. 
dnti  dtiiA  tranradioncm  cum  cfFcnfii 

privati?,  i.o  io.a.i  u  ui  o  .  c-i.-i  Jjpr^gnate dcliiiqucnrc  ^ 
liiiaaHauatcni.scxcuUnic  ,  criicurrffircmidpoen^bomicidii 
inuigitfoncm&:  wjutationem  ordiiariajin  cxtraordinanamex. 
prefscrcquiitt.   Parteautcm  r  trait.  crim.  qudft.  80.  n  H&inJw 
ttjp  hotetif  ^art,  4ionfiip^     ^tf'  lcmou  tali  caufa  con^Uf 

rcure,  abfolu:^  ita  kiibit;  Negari  nequif.quin  rcgularitcr  non 
tanciimdcciLfis  C'Viiibus,  vciuir.cti:^m  dc  oicnibus  ptjblicii, 
languiiiij  posnam  ingercntibus,  tranfigcre  Jiceat.  Qujetrani- 
adio  dclincjuentcm  a  f  cena  n-oitis  libciat:  Hic  cnim  fini*  iftiui 
princip^lu  cft  •  quorcu*  tranfigcns  fanguincm  fuum  icdimat. 
H.idefim  Caip^vtjs.  Qaia  a\)tcai  fccunduiu  jiriflotelem&O  ceto' 
tiun,  plusuno  veruro  cfle  nequit,&  Crfr/z-(?vi«^  ab  bacfua  opini- 
oiie  ipte  poftmodunuw /j^rrr^j.  didoioco  «  25^2^  ^7.  exprcfsc 
rccc[/ic:  non  eft  ricccirc  de  eaultcriiis  verba  faccrc.  Notum  e-  i 
nira  cft  ficuri  jn  lege,  qu«  varios  babetinteiiedui,  nonporcfl 
fuiidamcntu  poni.B^rr. /»  /,  Amliguis  ff.  derei.  dub.  Soctn.  jun  conf^ 
ijo  d,ii.vol,  2.  Ita  friuit6  ininus  in  vtriofivcambiguo  Dodo- 
riididto  non  cft  curandura,  praefcrtim  fi  fibi  fit  contrariui: 
Cravet  de  nntiq.  tcmp.f.i.  4  propofitum  noftrnm  frincipA^e  n  47» 
2<tf/  d.fcud.citp.  2.  c^nd.  332.  n  jj. 
Non  poflTum  autcmjquin^c  hocpraeliminaritcrmoncamjqt  od 
Tetrus  Heigiits  lib,  i  qUAfl.  24-  n.  17 .  2S.  dc  moribui  faxoi  i- 
cisclare  fcribat,  qwodinciin^inibuj  capitalibus,  privati*  ab 
vcnia  fumjiuMagiftraras  tranfigtrc  non  liccat:  Rcfcrendo  fefc 
ibidem  ad  Conftitutiones  prov  inciales  &  Spccuium  Saxoniccrt^^ 
ncc  non  ad  l.udovictiw  Fachfiuin»  Idcm  legerc  cft  apud  Jeb.  Cip^ 
pen  Itb.  2.  obf.  129  n  3.  ubi  alJegat  ordinAi.  EU^otaL  Ho^fiita 
eft,  in  provinciisfaxcnicis,  ctiam  inaliis  locis:  ubijus  Saxoni- 
cum  cft  rcccptum,  hcpc  qua^ftio,  ^  qi7«cunqucde  privatoriini 
tranfac^lionc  fcripfit  D».  (  ,  funt  prurfus  fri  ftranea. 

Acccdijmus  jani  .id  cx?  en:  P».  Ctrf^v//  .iffirfT-^^  - 

kujusqu.^^ 

rwffia^U^,    llCv^^liC  Utt..  J  lclt.CUC  I  JtL^if,      i.t^ts  t-' 


cc  ^  i  • . ^ 

1  fuo, 

cardiciirn 


ron  ftiiuat  D».  C 


i6i 

-pnSatp^l^vipc^m»,  h^cAtsephni  nihil  dicunt,  &  allegj^h 
couprarii  ieiitcnxiam  fuam  cflc  communei»  & 

'    -  i^'  -  -  ucs;  Q\i3ij;T\\h  G^tne-^  &  r,irwac.  dc 

\ix  locis,  ^uW  vixcruivt^  rcfcranr,  (!e 
ui. 

.  .    ii  rrandatoDei  diarrctralirrr  Tf  -  ^ 

arrrli  Aatuto  fel  aj>rincipt  cflct  confirmata , 
^bi  contrario,  in  junjpr  fot.p4rt.  -f 
.  15  lcgum  &  canonum  raticnibus  fin- 
(Jrdittt.  €$nf.  4^1$.  AlUWcnpioDn.Carp-  4 
'    -  -  r    i^^c  videnturiCOQubd  quiiibct 
t  rcnunciarc  (1 )  iilud  pro- 
nguUi  9hultd  (on'\ufidd  juvant :  Cum  hic 
tranfav^tioncm  folam»  fcd  aliactiaoi 
caufaconcurreotc,  mitigaiioncm  pccnaj  ordinariaf,cju5que  mu- 
tat'oncn  ■  •ariam  odcrari'^  V    '       ^Vkit  AdL.tr dfffi^ 

,f  (  ^    .       7&CuTt.Iun,  .     -zy.  ubi  addic, 

im  cflc  c^mmuncm :  Nec  non 
-  -         '    ^  n.ii(u(frt4  w.  ^.ci  adftipulcn- 

fi  lccundiim  hanc  f«am  fen- 
Dcnique  (5)  CL  5<:con- 
r     ^<  rationcjoi    ...  l  ubimus. 

,  cx  quolibet  dciido,  mor-  y 
'     '    -  M,  fcd  ctiam 
^  icniiulcgi- 
rcim  privatorum 
-xigatj  /.  loc4' 
ft  pucifcAf.d. 
j.  Ideorc  g 

,  ,    .    ,     .  annotatum 

mcapi^alibu*  dch<5^is,permis- 


l 

tur. 


fcujiiortiii  habcmusf 
jlitas,p 
t  0  k  < 


j  non  pr«H]t 
i^ominu?  judexo: 
Mjrftng  (gnt  z.of^f  ; 


:m  (f  fiu. 


Jetou. 
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d,io)L  c  .y  :  ...  4  >  D't.  Cur{):^ovr4s  ctm  iutioyjib-ts  optlmuyfoltxni 
in  tr^M  cr>m  pdrt.  $  dici.quA^.  i49  n.  4  &  leqq.mque^d  n  w  P^/r. 
Hcig.  iib'.  I  quA^.  s  9  Fdrindc.  dtcl.  loc  &  plures  tbidem  citati 
9      PfaefOppofito  itaquc  hoc,   Confeqiiens  cft,  tunc  plcni.ljmi 
cxpiaricrlmeimortalc^  Ci  utriqMC  fSjirri  lasfa?,  privacapnimirum, 
&  Rcipjbl  cajfatisfia?.'   H  ncfgltnr  lauddbilitctf-iciuntprinci- 
pcs  qiiiin  tcrrprni>  grati«concedcndx  poHibilibus  (de  quo  di- 
cctur  prope  fiii«m)prius  non  conccdumreij  ycniam  deliftornm, 
quafnpartecfrcnf^faAi  fic  rccoiiciliaxio  :   Prout  in  DucatuMc- 
dio!auf  n/i  fa<^Htan  fcribir 

B  fjf  in  pr.t^.  cnm.  ttb.  d.  remedexfoUdemerjtiaprincip  n  24. 
Eclauditjffim.r  mcmoriaB  Kledorum  SaxoT^ia-  Aiigufti  &  Chri- 
/>'a!ii,excippbduocpmm:5niorat  Dan.  Mot  in Semejtr.  lib  5  cs' 
E'  hocomnino  dporterc  rcA^  ftatilit 

^2^^  Ca  p^^ov.  dicl  qitiH    14S    n  po  &  zt. 
Q^icmadnodum  ncquc  in  dubio  princeps  poe  "•am.privato  appli- 
caiidam,  f^i  ind  ilg:?ntiS  rc:.Triinrt':  vi^--  -    ^  '  •   ^  >  ;  -  \n 

yoi.  B:h  deLtf  6j  Teregtin,  d  juj  s, 
Trp,ur  deiifion.Vedein  1 1  n.  s  &U[efeq-/  PefrAiag  lii.iq-ijiji.z^. 

Ec  !^ccon:)l  ationcm  priuA  cum  partc  hcn  deberc,  &  prin- 
ri,  e  \i  jus  oifiu^brum citra  fi(^afti  corujidcm»  auEcrrc  non  f  dire, 
Vidc.,   in  termihi^  lacov  '    vol.  i.  cvnf  4K. 

10  \'amq«j  clcmrnf  a  i'op  Ocn  -arestjcir,  fc J in  qua-icum 

^JoJf  tnl.  JmperiuUm  ...ucru^^i    ^■LuiAd    ^t.,  . 

Ea  aute"^  p^ifumus  om.y  boncfte  poflTijmus 

/.  nepos  S  cdp.fin,.^^.  pi.  d  refdtpt.  n  6  ca^i, 

f^ciat  homo  '  '^^  I  hmen.fdLpe  v  r  r'  ^  r  rf;  ./  j- 

Qxiod  eiii  redfcftjr  re<ft 

vl  f.  j 6  n  p,  I  liU/  jr^.  .\  \Oium  2  Lonf  1  0  tnctp.  in  cuuju  tx/eiuuonts  ?. 

0  \rc'i?^  pier  afm,  cxiftimationcm,  vcrecun.^hm  noftiaai 
L\  'itcr,  quiBtbntra  boTids  fnore^  icc  fa- 

cei  c  »f    poii.,  crcdendam  ctt,  /   quifiii'U  \ S  ff .  d.  ...nait.  itifiii, 
f  I  Sicuti  itaq  ic  fccundum  ante  probata  Princeps  vel  aliu^s  ma^iltx^. 
tns  dcli(^o  homicidii  offcnfii  pryjudicarc  nequit.  Fta  quoquc, 
imo proptcrmajoritatisrationcrti,  muhominus contra  R<:mpu- 

hlicaru 


n 

4  u 

a 


U 
Eti 


WicaVii  idcm  libi  tribncrc  poflRmt  I^fi  privari.  Cum  hoT^kidii 
dciit^io  gtavHisoiFcndatUF,  ficDcus  oj)tim,uj  i\!aximuv 
ipubi.-^  qram  privatl.  Quod  auieu.  hunc  r\oii  rccipu  i.uw  c- 
>^um,  ach  lupci  capitalibus  crnninibus  ,  in  fpccic  homicidii, 
cuiconquc  pnvato  cum  dcliru^ucntc  tTan'!gcrc p.orfus  Ut  pro- 
hib  tiiin.    Hoccnimtflcc  co  r  .        ?   r.ile!).  , 

/   trunfiiert  /I  C      travju  ^tjl.  14S. 

-  I^icituin  cft  u'MCuiqnc  liingii  iicn.iuu»ii  qLioi.oct  mgdo  rcdi- 
merc,  l.^  d  ifsn,  ior  qutnmt,  Jiut  coitjttv.    ,  -    ,  . 

Q  lamvii  moribus  Saxonicis,  f^rout  ioinlcio  dix!,  alltcrob- 
tincrc,  5i  absquc  ru  T)i!^i  Mag  l^raius  confcufu  in  caulTj  crimi- 
liaiibus  mo  ti.N  j^oe  aui  ingcrciitibu$  trauf-iCt.oncm,  d<  iud  ci 
paK-tibu$  .'fl*c  iaicidiaafT».  tradat  Tcth  Htrtg  dUi,  ijudfi 


n  in  proieg^Cfim.  f4Tt,  1  t  t.4  cap  24. 


Ad  h  mc  .uccm  ctTc<*tu  n  accufator,  vcl  pars  Ijelacam  dcli 
tetra  *hc;crclic  s  ncincidac  iii  rcprchcniloncmicu  xc- 

Dt»»,J«  l,  tJ  -AttfAaion  luh^.Z^ng.de  tQrtui 


tcutoffcufjsintcreflrcfuum  prlva^ 
rr  ni,  &  iiijuriae  non  vlndicaud»,  ci 


onc  (ibi  illat: 


::  im  neqnaqu 

c V 1  j  ' 

confid 
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jayaiu,/.  ukicC.  quinum\ti.td,  SebAfl.JviedUeUepg/jHf.fei.i  n.4. 

1 4  Um  aiitem  ncutruTi,  i>cque  cranfaaio  quajftioms,  nequt  cau- 
fa  aliqua  a  malitia  dcliuqucntcm  aliqualitcr  excufans,  in  genere 
fuocft  p:rfcilura,  fcd  potius  imptrfeaMm,  ctiam  alcerumvi- 
tiofum,  neque  utrunquc  conjunAum  ad  pcrficicndum  corum  to- 
tum,  ncmpcmutationcni  poetia^homicidiiordinariamin  cxtra- 
ordinariamtendunt,  ncc  ad  idem  ccnderc  polfunt,^  fcdaddi  /cr- 
fa  Tranfacaioniscnimcxparte  privatioffinl!,  fiais  &  effcflus 
eft,  ut  fcfc  ab oncrlbus  judicii  accufatorii  redd iX immun«n7,nihil- 
ominui tamcn  injuriae  &  damni  fibi  i! Uti  rcfarcitioncm  accrpiat. 
Idquodei&citraSCTi  Turpilliani  rcacum  ab  accr/  bfti- 
nsrcjureeft  licitu  n  :  E)Cparteaurem  ho  nTcid«.'ici.  -  :»5,ut 
alaeforum  accur«ionc,  6c  omnibus  molcftiistam  judicialkbuS;» 
quimcxtrajudiciaUbusfereliberct,  &  rcddatfccurum- 

,  y      (Vianquam  aHtcTt  inhcias  ircnequeam,  illu  n  plerumq'  ctfam 
fibiimaginari,  &  hocipfo  iTmul  intcndere,  ut  rcfe  a  pocfja  ho- 
micidii  ordjnaria  cximar,    Scd  hnis  &  cfF.-(5lu$  fWpe  di<5l«  trans- 
a(5^;onis,  hic  non  Tcnit  coniidcrandus,qualcm  fibi  homicida  pro- 
ponit^fedqualis  in  fc,  &  in  fua  aatk/ra  eft,  &  dc  jurceflTc  potcft, 
•^n-^  tantumimpctranda  fscurita^  abofFcnlis,  &  ncab  ii5  pro- 
riam  8c  damnum  iliatum  judicialiter  &  cxtTaJudicialu 
• '-n'jam)uri3pra5tcreatranligenioqu^n*t, 
jnc  'ure  illcconatusprorfuscft  fruftrancuf. 

I,.    Tantui.  cmiflionc  &  iranfaitione  fupcrhomici- 

dio,veL    .  »  -  :    -  '      o  iv  irornm  Magiftra- 

tui  jCjujquc  vint*  !  latum  qui- 

dem  ungucm  ri  ^anteefl 
memoratnm-'''  ^i^enj 
mitigationt  ..ia 
obtinerc quea^,.  •  c    .i.xi.ti  ; 

quid  regularitcr .  /is  fupcr  ho. 

crimine,pretio  ctiam  niodicointcrvenienictJC'  i  coniraie  indi- 
dicium  ad  torturaro,  accurate  leh  ^Angtr.  ifi  trdft,  d  tntur.  up,  2, 
n.  ti6,  & phmbm  [eqq.  &  ibid.  cttatt  tfxta  Dd.  &  Jpfe  Dn.  Carfz.. 
in  tr.Crim.  part.  3'  qtixfl.  !2i.  n.  j6,  &  frqq, 
HTr    Excipitur  folnmmod^,  fitranfaciiocftinita  fingiilaribus  qui« 

busdan^ 


! 
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inisdam  iidt«Ii$  otfcrvatij.  Quasquidem  reccnfct  ,  Cci  non 
ujqucqiiiqticiijcoafidic  ,  &  arbitrio  judicis  rcliuqucndas  cfTe 
tradic  hhAnZ*n9ir,  dul.  Uio  n.  12^. 

Ex  q  ubu»  ita  infcro  :  Quodcunquc  in  &  per  fc  planc  nihil  fa- 
>4|tad  pcc;iam  homicidii  ordinariam  mitiga«dam,  tcI  cam  in  cx- 
*  tfaordinaTunnrQutaadiiii,  fcd  potius  concrarium  opciatur, &ia 
fpcciemdiciunfacitadcorturam  ,  illud  ctiam  nequc  cum  aliis 
nciirrentlbus  talcmpoenie  micigatioacm  &mucacioiicm  cffice 
_^potet"l.  Iamautenitranr4(^io  dclinquenris  fuper  homicidio, 
vel  aliocrimineatrocioricumI»(T$  privatis  ,  pretio  ctiam,  vcl 
>  -  •  '  -  -ratofoita,  in  Sc  per  fc  piai>e/hihilfjcic 
i  uiam  micigindam,  velcjm  in  cxtra^ 
ordniarn^i  n uciii  um,  fcd  potius  conrrarium  opcratur,  &  ia 
fpeci-  inJicijm  facit  adtoituram.  Ergo  ctiam  tranfadlo  fupcr 
homicidio,  tcI  aiio  crimine  atrociori,  cum  laifis  privacij,  prctio, 
Yclmagno,  vel  modico  numerato  inita  •  ncquc  cum  alii^  con^ 
currcnCibus  calempoen»  mitigationcm  &mutationcm,  efficcrc 
poteft.  Mijorcftmanifefta,  eamqut  docetrc(fia  ratio.  Exuiu 
cnimeadcmqaerecontranicfrc<^u.<fcqui  non  poirunt,  /.  legArx 
14.  fd  jditH  leg  ^nimidemoruc.  4.  VtdAf.  Zi(-  conf.  4>n.  2</. 
Qiiirin.  Qubach.  in  brocdrd.  CAp.  11.  detfeiHo.  brocard.  1. 

MinormanTcccdcntibus&confisqucncibus  hojus  q  isf^foni? 
exiaribus  &  Dd.  cft  dcmonftraca.  RcgcfTcrit  autcm  fornilc 
quispJam,  mehoc fyl^cgifmo  concludcrcincerminis  ftci^lior:- 
bus,  ubi  iiimirnm  pretium,  five m^gnum,  li vc  modicum  inrervc- 
ivt  Inprompcucftrcfponfio  :  Prim6,quiaD«  CarpioYimv^Cu^ 
itolocofiivartirmativaead  qu3cft:oncm  hanc  propofl- 
i  ;irur«ner^ii'tcr,  nequcdiftinguic  incer  tranfactioncm 

Cratis,  velcumadnumerationepretiifaaam.  Gcncraliteritaq; 
f  Sccundicxpericntiatcfte,  partes  homicidio 

:icrifrinc)a;f3evix,tm6ncvix  quidem,nifiprc- 
tio,  velaliorfifamiliari5commodo,quodinftar  prctii^cft,incer- 
T^-nicnrc  n  .iruntinduci,adiliatar  giavillimaeinjuiriaj  &  maximi 
dminircmi.nonem&cransaaionem,  nififortt  fangume&m. 
tirratanraqueamicicia,  q«*rocius  injuriae,  &  canci damnr,  nec 
no«afre<aionisergaocci:um,  rerorditionem vin:ac,cum  hom». 
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ctdafint  coiijunifti  ;  quodtamen  cfl  rarlffmum.  Rara  au^teni 
non  veniunt  in  difpofition^m,  reque  hi?  jura  coriftitiiuntur, 
fcdcxiisj  qnaefrcquc!  ter  accidunt ,  /,  3,  -f,/,  6y  &  lo.ff.^df 
legilnifl,  3:ff  fi  fars  hji7e(l,petat  u^^gel,  in  l,  in  pr,t]UGdqU^He 
jur,  &  in  IJtrrfgotta  d,  rcgot,  gtft,  jilex,  conf,  iij^jeifptitu  rnl'r  Hj 
/f,  C17C4 fin,  Yoiy  /;  Tdntfihman,  lib,  /,  ^»^/7,  7,  n,  ^o^ 
o  Undc  homicidatum  &aliorum  rcoriin»  atrociori<m  ci  iri  inuirj 
corumquc  parrorrorum  hodiern^  t^mpcftati^  praxish;rc  cft,  ut 
delivfto  CQmmiflTo  orraicm  movcanc  Ji.p'dem,  c|u6occ  fbrnm  vii 
dua?,Iibcri,aliiquc  proxin^iorcs  cognati,pccuni5  rcconcilfei*tur, 
&  tranfjgc  loaccuf^tioni,  &  omni  fuo  juri  rcnuncicat.  Qupd 
c6  raciliuserram  impctrant  >  quo  h:  funt  magis  rgcni.  Sciiwit 
enim  hoc  n  odo,  fccundiinri  praxin  fuam  in  p  am,  pontcfr/llbi 
clfc  ftracum,  a  judicc  poenae  mifigationcm  &  mutatfrncm  ordi- 

21  nariaeincxtraordinarfam  obtinendi.  Quodlllis tnncctiam  16 
cftusquc  qusqucdiflicilc  ;  Ei  quamvis ^eficiat  intcrdum  caula 
concurrensmitigationispoena  vcra  Jcgirima  ,  nuJii^tancn 
tunc  fumptibus,  nuJi»'que  Jabori  parcunt,  quin  corfiiio  &  auxi- 
Jio  pervcrfi  fui  Advocari  aliquid  paJiioli  vel  faltcm  in  unica  qua- 
(Ijm,  vclvcra,  vel  hiaa  circumftincia,  quKritent  &  invcniaiu, 
quodprobarc  vldcjtur,  vcl  rcdoleatcaufam  a  mal»tia  aliquflre- 
nusdclinqucntcm  cxcufandi-Fn  fpccic  in  dclido  homicidii  vcl 
iram,'  vclcbrierjtcm  ,  vel  verba  occilT  injuriofa  ,  vel  animurn 
orcidcndi  abfailTc,&  hmilia  ,  vcl  criam  cxculpatloncm  iriTa, 
rffcnlTinartIculomor:is(quaetamcn  non  obftat,  clari^  &  Ijqui- 
dis  probationibuscontracxculpatumcxftantibus,  quinad  nior 
tcmconicmnari  pofflr,  C^r^r,  inpf,  cyim .^  Umi.idnm  xerUeumo 
feptimo  n,  pag^niihi  4SJ  &  obfervy  mea  prait,  tit,  4,  cLf,  i-.n  2  ) 
inaliodcl.afgcncrealiaprBtcndcntes.  Q^^ialc  pnum  \t\Wxt^ 
rumlT  naaihmr,  finem  iuiquum  ctiara  flbi  propolitum  iTmul  a" 
pud  judicem  &  ipndx  nominc  fcntcntias  concipicntcs  funt  aITccu" 
ti,  nimirum  mitigationem&  mmaticncm  pccn«ordMiari«in  cx 

22  traordinarJam.    Quippc,  qii6deocafu,  juxta  D«  Carp^ovii  dni 
arinam  erroneam  multum  diit,  quafl,        n,  2S,  proptcr  tranf 
adioncm  initam  judcx  ad  cam  po^fit  elTe  proclivn  Qua/c 
tiam  ipfa  pcrniciofapraxi  tcft^nic,  quodcgo  in  cafibus  pJuribur' 
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qviibui  dsliiiq^icntespa.iam  iilcicni  fapplicii  ori  uriarn  alio» 
nonfuiiEcntcv^furi  ,  non  citra  ad^miratio  nem  obCcrvavi, 
diccs  mulci  fc(c  praebcnc,  8c  faepc  plus,  qium  par  cft:  dcquo 
rc    U5ConqucriturDi.Curp^(?v<4«  iif  rr.tfiw^urf.  iq,i\$  h.\s  & 
fioj,     lbij<5(n  ita  fcobcu^:  Hlefiquciudicev  func  nimii  g.itioti3c 
Jicenciorc^  qui  njn  Uiigula  ad  Hlu  Ti  rcdjgunt»  qu»  ut  mc  iici  ad 
urcndurn  &  fccandum  rar6  acccdunc.    Im6  clcmcuiorcs  func 
ipfilegs»  &  ncfclo,  q J4m jcquitatcm  ccrcbrinam  lil>!  nng'inc. 
Exclanijntasqaicac^m  juris  rigori  in  foro  poli  ^lfc  praef^rcndam. 
Eitq<ia  impunicas  dcli(^orum  provenir,  quae  fl  .^^itioru«n  ik:  l*ci« 
flncrimina!i'jmc(lillcccbra-,    Proptcrquam  Reges  &  i<cfpu^ 
licdB incericranc.     Quin,&  fappiffimc  judiccs  a/aritioii  ftmt,qui 
fpc  alicujus  lucriac  praemii  propcer  mifcricordian  ra  ioncm  rcd- 
dcremalunr>  quim  pr^^ptcr  crudclicitc.n.  HucttqueCdrn-^vius. 
C  ifus  qucrclae  poiVcnium,  araritia  nimirum  &  corrnjScio  n 
TirinT,  prouT  h  ->dierno  fccnlo  corrupcisUmo  ncr:  plurimum 
..'vcrcor,  ho  nic»d.v  5f  alii afrociorum  criminum  rci  c6  faci- 
liiuiiTipetranr,  q  iod  voi  inc.  -Obtentacandcm  m'cigici#nc 
WutaCioncpi  •  iri*  in  cxcraordioariam,  omficm  m.-vvcnc 

lapidcm,  ut  I  piv,  aliusve  M<4g:rtratusgrjciar»  rcdc.i'U, 

^^vqijictiam  impctrara,  aiiquantluorc  poris  intcrvallo  inc^rpoflro, 
'    etiamrcle-         \  poe  la  lUisf  icil^  rcmitcitur,  habiciritqucftm 
Moco,fnc  oichoTiinum,  ac  iT  niTnquam  turbS  ir^nrarjui. 

ITA\F  hKPiATUR  TFKRA  OGClSr  SANGUJNE  POL 
LUT^  '  i^fu^^ili  ^^u  I  ,q'iiUnC*,1  I  di  iris.vjl  falccTi 
qjii  :  .^tcxtu$,clTc  portct,  inG^rn  aniae  uno  acquc  alicro 

^  Ducacj,  c)tiTnodi  miti(;ariotiJ$,  &  aliquotics  fad«  m;uatfoni$ 
p6i'tiorA'n^rixC^'i  -^rfyrcuTx,  in  ftXtraordinariam,  in  id  au- 
rc    pcnctrareha'  iontc  \n  Dn- Cd'pyovii  truStatu  rrimi^ 

icfdi  in  frpe  ^i.tJ^  qu.-^ftioncm  w.  2f  &inibidcmcf- 
1  l^t  f.Vi>'^fn^r.  qufjl.  S^x.  4-  Q^xDn.  Curf^yii  PraAica 
CnmiBalijnova  injjd»cum  Criminalium,  fcrme  omnium  ro- 
ti  n  G-r'Tian'a?manibut  tcrifjr  ,  qui  ctiam  iplins  doarinam 
fenrcntias,  quamvis  intCTdum  valdc  &  pcrnicioit  crronca$,quod 
nonpo.T-Wfatisdemirari,  tanquam  infallibilcs  orancs,Sc  indu- 
.kitaiiiuftay,  ampictfluntur,  tcncnrquc  mordicus,  cciam  iiifli- 
V  tia^ 
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tlx  ftud;odcdiH,»qua<iueIaDcccam  adfli!i>rftr4flrcat»d!re  cupidi.  ! 
Sa?pc  tfi^^mpcrconnivciniamjndicumnmlraneghguntui^    Scd-  ' 
cavc^rtrbi,  qtiipalliunid^liaa»^  copf«cfXtu,  iqu^fidc  iiinc ir       ,  F  J 
fatsscoiilbrct:  NoH  cnirti  cvadcnt  aetcrni  judicM  ^ondcmnatio-  I 

ncm,  Jul,  tUr,  i\  'u{t.  ^tu^t.  .^.  MJi»*  ;     ^  J. 

^        Tcrti^)tandcm  protueudonico  f)  ljogifmo,  jcfpiindco>Qi  6d  ,  ^ 

xcorum  Advocati  cautclastransaaiohij  fiiper  dcli<Soiioji  igvo  ^KirJ 

rcnt,ut  nicnirwm  fiat  giatis,  ut  cxprcGe  prcteftctur  rcus ,  q^.6.d  '"  /^ 

hacuansaaione  crimcn  non  fatcatur,  &  <ju6d  prcptcrcairanfi-  ;l 

gat,  quiadifpcndialinsfcrrcnonpo^Iit,  autdciuqne,  uttcrtiuf  i 

non)ii]e  omnium  ,  quorurn  iiKcrtft  ,  tranfigat,  &fic  rcu.5pro  ,  i 

confciTo  nojibabeatur,  proindc  vcniam  mercri  dcbeat  a  loriura,*  :ij 

Quas^autelas  reccnfct  jGb.  2fju^ct.  dFtsNur.  C4p.-  ».  i^j.  rj 
Quisktaqucdubitaverir,  ^ubd  dctcdum  prctii,non  intcr«cn-e£i| 

ejusmcdi  cautelismcntianturfsepc  dcliuqucny,&:qnicunQppfum  nj 

iibordinariapcenalibcrarelaborant,  cumtamen  rcirefa  mimc-  | 
ratum,  velhdei6c  fccuritasdc  co  fa^ila  fit.  ,  Proptcrca  ■cti^m 
quantum  dicSis  prctcftationibus  &  cautelij^dcifit  tribuct^di>ti^ 
quoad  cvitandam  torturam,  arbitrio  jiidicis  JclinqucrKltmi  cffc 

flacuit  Job,  Zingcr  dt^.  Uc.  Lum  iVtd.cttdto  jUistif  Ad  L  trdnfigere  ^  ,j 
l8.  C,  de  tjdnjAcl.  Statitaquefirma  di<^h  fyllogisnji  Minor,  quoj       1  J 

tran.sadio.fopctdciic^o  faciat  ludiciumad  torturam,  judrcista-  V 

mcn  cognitioni,  &  Ifgitimoarbitrioreliduni,  ctiamlTin  ci  o-  , 

mittuhturvcrba:  prctio  ciiammodicoveIrragnonumer3to»Et  3 

2^  quamvis,  falva  veritatc,  largiar,  qii6d transadiofuper  homi-  i 

cidio  vcl  alio  deliAo atrociori,  adhibitisjam  nominatii  cautclr^ ,  ^ 

abfolute  non  faciat  indicium  ad  toriuram,  ncqucctiam  in  taniu„  ' 

iit  judicis  cognitioni  &  arbitrio,  an  ad  eam  fit  indicium  (uftici-  ^ 
cns,  nccnc,  poflii  vcl  dcbcat  commitii.    Ncg^ri  ramcji  non 

poteft,  quidtunoadminimum  faciat  indicium  adiiiquitcrfdum:  ^ 
Proutfatis  coUigtturcxycrbis,  a  Zangcrodi(5toloco  pofitis:  vc- 

niammcrcri  dcbcc  a  torrura.  Qijaej  cum  rcftringant  talcm  ca- -  1 
fim  c^utclarem,  ad  libcrationvm  a  tortura,  non  extcrideiida 

fu  nt  a d  c xc  hi  fi  o n c  n ;  i n  qu i C tion  i $ ,  u t  e j  u  s n\o d i  c au tc  1  a r i s  t r2 n : .  i 

diio  tollat  indicium  i^iq.iircrdijfivc cx  officio  pe^-  modum  inqui-  i 
/itioniiptoccdcudi;  idquc muh6ciinu$,"cumca aiKtrio judicis 
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fit  cbTnmituudit  Q^odoirnii  opcrationc  non  dcftltui  potcn,r«<i 
01 -liiqi?  Jcn»  tlfc6tt<n.h»bei»t  ,  conccdcreomnii  o  nccclTuni  elK 
Piopicrca,  (i  non  pljccididus  (yllogifmus  ui  ft:  idiciibus  iftis 
tcnniiui,  taicm,oii»Wlis  vctbis,  prciioctianni  mcdico  vcl  n^jguo 
ni}n>trrato,  ifWm  ,  &c  in  f  pecic,i«dicium  fiicit  ad  toituram,  i;:  U- 
Ti<»iibus  tcrminis  propoi\o  :  Qucdcunqur  in  6c  pcrlc  planc  nihil 
fictc,  ^d  potnam  homicidii  ordinariam  mitigandam,  vclcacr»io 
«xcfaordinariam  mutandam,  fcd  potiiu contrariun.  optrarur,  in 
fpccic  ludiciumtacit  ju Jici  cx  othcio  proccffum  iiiquilitorium  in- 
fticucndi,  iilLdctiam  ncquc  cum  atiisconcurrcniibuNtalcmpoe- 
na  iiitigarroncn^  &  n  utationcm  ctficcicpotcft  Atqui tranfadio 
dc  -nqucutis  fuper  hoiniciciK».  vei  aiio  criminc  *croci«ji, 'cum 
latis  privatis  iniia,  in  &  pcr  ic  piani  nihiifacitad  paenam  homi- 
-  ordinariam  n  itigai  dam,  tcI  cam  in  cx' raord  nana  t.  mu- 
i  Um,  fcd  potriis  contra:iun»opcratur,  6c  i  i  Ipccie  mdiciam 
£acit)odicicxoftcio  proccffu  mquifirortum  inftituendi  E.  go  &c. 

Et  htijuvfyllogifmi  majoreft  mani^efta,ca.i  q  c  reda  tawo  do- 
cet,  Exunacnim  eadcmqucreconrrafJi  tS  6tus  fcqni  nonpos- 
funt  Adoi  odrcpctoanr^ciraros  tcxriis  \  Od-  Miror  coiiA^c 
exaMegat<  Zivgero^  necnonex  lulio  Ciaro  pta^  crim.  4  Jin  <;  .ift, 
2/  n.  !(S  Farmdc.inptdd.cfim  qvdfi.  5  n.  <t  &  lt()<i  loh  ^iunntm. 
4tp  ifit  CAp.  4  n.^t.    &  ex  jam  d»dti>  ratii^nibus.    In  6  27 

adrru.  ;  a  II  Dn  C4rf^i)v^\jffirmativam  hujuf  qnafft  o  i^pro- 
poiitwcitraneccffitatcm  ^  pro  abundanti  ,  otventa^  red<^atur 
€vide'»tior,  in  terminis  gcncralioribus,  iargirfim!s&  laiistimis 
coiicludo  ta:  Q.;odcunqiicin  &  perfc,  fivc  per  fuan^  oamram 
«rorfgsi.ihrfacif,  necfaccrc  poccft  adpocnan  ho.nic  diiojd  na- 
liam  frit  g-mdam,  vcl  eam  incxrraordmariam  muta'  dam.  lil  id 
ct»am  iicq  »r  ci.rr.  Ah\s  concurrcntibus  taicm  pocnas  mitigationf  m 

auitar-oemcS  cft.  Atqui  tranfaaiodciii  qi-cntii  (i  pcr 

h  mtc  do,  vrl  .  o  '  .  'incatrociori,  cum  larH.  ptivjtis  inita, 
Jnfi^perfe  fi? e pcrfiw^nnaturam prorfjs nihil  facir,  ncc^^ccrc 
|)orcftHd  p'aenamhn.  ordiVariammiiig^ndam,  vclcamin 

eyTio  d.nar  ammi  t  f  rgo&c.  , 

Mirtor  eft  erisfima,  Utx  rea*ratinms drau,etiam cx bro- 
<ai4icojliPConftai;  Siplurcs  c^  .i«^d  rfTtaum  eundcm  rcqui- 

y  rantur> 
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niiutir,  ar.i.noncoopcrantibus,n-.hiIefticitar,/ir5. /.  24-^  uht  lex 

ff  defifucap. 

Hlc  Inq  jo:-  Sc  applico  hic  (oUnmodi  tX  hy  po  hi (i  erro;ita  D^. 
C<iyp^jpir,q  li  pucat  cranfjcl-oien  eiTicaufa  ti  nit'gatif»  lis  &  ni-i- 
tatio  lispceiieordinariasinexrraorJinariam,  alia  caufaconcur- 
rcnte,  qa«aliquatciin  a  'Tia^iriadelinqueuterncxcufer  MMior 
probataeftixrirpracli>:iis  '5ca'iJuctis  ,  necno  lexjam  rcquenti- 
bus,  qail  niinir  im  traufiio  privatoriini  fupcr  crim?n5bu$ 
arrocioribus,  quaen  hil  adj  id  ci  j  n  publicqm  perciii«t,  t\?ftm-u 
jam  dlcendo  hco.  v\ni\dx  p  iblrcae  &  M  ig  ftratiis  officio  n  h-.I, 
im6  netautillum,  (ive  !atum  ung'iem  praej  idicar-i^vel  drtahere 
poifit.  eUganter  Rjb.  Marxnt,  in  fptc.  part»  6.  d  mqmfit^  n.  js  51> 
QMippe,  q  i6dfuperpropriis  tantam,  noii  autcm  fuper  aiienis 
trin.Tgerc  Uceat,  Priyatorum  autem  ex  homicidio  rcl  alio  de- 
Wdio  graviori  emcrgenseft  di  nnum,  &  i-^riva^-a  •ni-iria  ii!atJ,non 
autem  vindiv^a,(ive  litio  publica,  pofi.iltos  M.itt  iVjfemh.  in  pdrai, 
tit  d.tnnfd^  n.j  videipfnmOn  Otrp"^ 'f  .um  eleganter  &cumoptimU 
rutionib^s  qudt^  n.  S^&feqq  nujue  adn.  14.  ubt  plunmds  jHos  ci^  _ 
tat  R^einb  Buhiv.  in  mmidv  ad  Treutl  dt,).  ^  d.  trunfuct.  thsf, 
lit  pag.inihi  2SS  Joh.  Qjedd  adleg.  aiiuifraus  efi  ijf.  ^  i .  n, 
10  &  ftiiq  d  V  I^h.CippAib.  z.obferv  129  n  6  &7.  Idcoque 
privatis  tranfigerc  licct  de  illis  ,  di  hac  tanq  lam  re  alicna 
neqijaquam.  Quod  usq  le  ads  6  obriner,  uteciam  a  q  locu.ique 
tertiocx  populo,  tali  tranfadiojie  folum  traiidgente  n  abaccu- 
fatlonepeniiuscxcludcnte,  non  obftante,  reus  jccufari  porjit. 
Uc  viilg6  rradunt  Di.  ,  quos  citat  &  fcquitnr  Df^  Qarn^v^  in 
trad  crtm.  part.  3  ftjii^fime  dtclaq  n  z&^  tVjfemfj  dt^  hc. 
Ubi  etiam  oprime  infcrt  Dn, Cdrpt.OYtus  a  mmori  ad  majus  h.s  ver- 
bis:  E6  rniiiu$cj'jfmoditranfa($llo  nocet  j.idici ,  utreumconde- 
mnarenequeatjcus  potiusincumbir  ob  Reipublicas intercftc,  d»- 
li(ft  i  vindicare,  Vide  etiamommno  Marant  diH  loc. 

Qiianquam  ftatuant  quidam,  fi  lile^  ad  quem  proprlc  poteftas 
agendi  fp r<ilat,  tranfegerit,omnibu5  aUis  viam  agcndi,  tiveaccu- 
fanJiclT<pr«clafim  :  Reftringunttanncn  hoc  ad  f  jfceptacionem 
Utis,  CilYaofficiijiidici*  implarationc*  quodquilibcttcttius  in- 

v>o*areb 
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VoCare  potcft,  F^Wwxc/i^.  /  /ir.  2  /7«^/?,  /^.     /^.  yrf/;^»fr.  iw  t^/: 

Ntqucaddu^aaTattoccrtid,  autoritatis  niinirum  B4rf<//>,Cttr/ii 
7k«I(^  <6&  adiUpnlationi^  Viritlij  5>m^ri^(rr>,  quicq  ^am  juvar  affic- 
matiVjmDw  Cir^>ov/>.  GleH«nai..qucautontas,  neduW  Bar- 
toii.  quamvis  fit  mi^gna,  nontjn  cnert  (t^pra  Ugc*  &  rat;oncs, 

iJndt  hoc'minu?fubliftilopinio  t</rn/  /«wi(?rtt,quamvis  addat  cam 
circcommuncn  :  Inhoc  enim  tailitur,  &  contraria  ,  nimirum 
qujeftionishlsdifcuticnd^ncgativa  cft  communis  Dd.  fentcntia. 
Quod  vidciecftapud  i></  CUr  inpraa.crim.  V        qiuH  \i  n. 
&flures  tiid.ttt^t.  Anton.  Gomi-^.  Itb.  3.  ufolut  caf,  i  yetf  3-]  &  C4p. 
1/./5.  ^uos  Itqmviaetui  Matt.  CoUr  dcptocfjj- exfetut.part.  2  cap. 
l  in.ioi.&feq.    Marant  tn  SpccuL.  ttt  d  tu<juifit.n  9^-  harttiac.  tn 
1   frax\  crim  Itk  /  ttt.  /.  qu^ii.  4  n.  ^  Didac.  Coxar.  vartar.  refolut  ltb.2. 
'  cap.io  n.7^  xJijm.Craxeit  conf  x  i9,n.6  intejmtnis   Vetr.Hetg.  lib. 
I.  quajl.  3  9-  n.  J2.  &  jeq^  &  phtres  db  co  citat.KJr^dr.lraibin.  Itb.  t. 
muf^v.cdf  f.  colum  fiuJoh.  C6pp.  lib.  2.  ob^  29.  »• 
n         nmunisbpmiofundataeft  ^nl.qutiatu      ult  ddUg-  JtU. 

4  tbt  i^&ft  pdter  trjmtam  fuam  pxeabus  exordtus  remilerat, 
tamen  extrdnem  ftne  qutnquenrt^  prximptionc  reum  p.ftuUreformt  )& 
ml  2  C  d  dbolttton.tbt(rcd(m^tdmtlefattonLvexnnnirr.ea(^mtttatur, 
UdadrerfHs  nocmem  reum.  tnqwfittcnc  fadd.  competenspotKatnger.tur  ) 
Ouam  fcntcntiam  ct^am  iplc  Dn.  CarpiovtmAsbi  ipfi  tot.dcm  Con- 
tTlr^ui  amplcditur,  tn  Jut^lfmd.  forcnl  ccnft  ^?.def  s  n.  ^jart  4. 
Ubiingcncrcrca^ft.tuit&fcribu,  quod  ncquc  tmi  adio,  aut 
rc^imodclinqucnti  apartc  l«f.  faAa    .i.d.a.  pubhca^  dcro- 
g.rc  aut  quicq  uar.  ci  pr.iudicare  poirt :  Cuans  ad  h^^^^^^^ 
lnerdlt.sda  hh  Goedd.adl.  13'-      'S-  fT  d.  verb  S^gntf. 
E t  polltoproabundanti,  in  vciratis     juft.t.a.  pra^judic.um  au- 
Tcm  ncqukquam  conccffo,  Bartolt  &  CurtJ  opmicncm  clTc  com- 
mrcmTnihilominustarrcnq.a^ft.^^ 

rrc  no^valc.cnr.    Namquccommunhopm.o  nulin  ratiombus 
?rmi5    nullavc  lcgc  fubinxatencrinondcbct 
X^/f  O       V./  l.r.j?  /  n.s66.  Hartm.Ttft  ltb.  j  qudi}  3on. 
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n.  Tss.  H  ad  L  iium  n.  f.  C.  d.  c^llat.  £t  communi  op!nl«nf 
minjm4cftadlli«refcen/larn,  quando  vcl  «vidcnter  falUeft,  vcl 
proS-bilialiq  jaranoii«  co  ivdli  Jtqne  crrorij  coivinci  poicft. 
Kcq;  r-nim  ta,rt  auco. icatc5>quam  morr  rat^onu  qiiacrf  nda  funt^ 
Jac  i^dc^wr^^iVf^i/^-f  lrt^c>op;n?oiiniU5  veJ  paucorumDd  pr«- 
fcvturcMiti  uPopiaiom,qu;^doaicnori&fortiori  rjtione  nitifur> 

ErHeft.  Cptbm.  di£l.  r^Jp  H  f6j  Natta  conf.  120  n.  1  vJum  1  Ui^L 
Men$cb.hb  2  prdfumpt.  ji  ^  ^4  -^ndr.  HatichlMr.  4fu^ft  fur  S^tx. 
•  x02p4rtj.lnh.C9rAf  ddLqmUl>f$sn  i2:&lrq  ff.a  ut  nuvt  l,u- 
d0lpb.  Schrddvel  2.  conf  42  %  jo  c$i$f  ^4  n  21  ^9  &  (onj      u  4S 
H*rtm.Viff.pa^t.3-  -7"^^      «  &qu*Jl  19  n  \y 

£t  quandocllaquior  H^^ndU  voi  1  conf.Ss  n  27  Lud$t?^h.  Sihrad. 
vol  2  (onf.  34  n  Z7  Ttber.  Decian.  v$i.  1.  repf  S4  »  55  Vort,  vol.  z 
c$nf42  n  s  vol,  2  Neri^  tn  fylv.  nupt.  ho.  s  n  6i. 

Audunas  infupcr  couira  prasrtnfam  ejfifmodi  opinTonem 
Communcm,ipfiu5  fuprcrai  Lcgfsiatoris,  &  divin«aiqintatis  de- 
Ciffoncm,  ta-n  ^pcciaicmintcnnmis,  q  )am  gcncralcm.  lilam 

Genef  cap.  f.  ve^f  j.  &  6  Namer.  cdp,  //.  rcrf$/.  3  3  34  ^  ^0* 
i^u'k4  tcxtuamformiiia  in  fcqucnttbus  funt  infcrta,     H^nc  Exod. 
2.3  vf  2  ubi  inqait;  Piurifuorum  fcnccntiae  non  acquielccs  in 
dicio,  ut  a  vcfodcvics.    Tcxtu^ juris cxprcirusomnium  autoVi- 
tatcm  &  ^ommuncm  opiniontm  fupcranr,  Jacob.  To^ming.  dciif 

n  29  Herm.  J/ult.  roL  i  Conf.  Uarpurg.  ^4-  n  4f. 

Hiceitiexcusnorj  uisCivi.is,au£'  anonjci.  fedjuris  Uiviniexr  ^  rR 

fubau'ditum  rccipicns  nullutr,  t  inviol.  b  'e  «tcrni  Numini*  effaiu  <  ,^^ 

▼oluntas  cum  pcrnctuafic     imTUtjbilis  omntsjulliticreguli ,  i!i  .  ,      ...    ^  cr.iv.m 

tficdxciTnus.Tetr.Frt-i.J^ind-idemaHd.cap.s,»,!.  infin.  Ubi  adducii exempium  Naulisman- 
datum  Domujinctiligentist^i  rc|;ni,attii  !lmul  Spiritu.s  S.  prirati onc pun!'-:.--  r  prr      ouo  i 
ftuitisrima^motus  JLegi  Ajag,  qtia-nvis  foli  pepcrcifrct,imagim'i.<q;  fua  picratc  optirr, 
toruaiacq*  jviumgr*«gcs,pruholjcauftisrcilicecf.icicndisdbituiiiret,  /  9^cap  y, 
n  ucl  i  rophecaad  Sauiem  (^i  projeciitis  ferm  jncm  Domini,projccit  quL»4ue    tc  1  j  m  . 
uerisRex  fuprairrael:  Na<tj  quid  vulr  Dommus  holocaulla  &vii>im  js  tuas,  &  norr  ;»otiu  ,,£ 
obcdias  vociDomini:  Melior  ett  coim  jbcdiciuia.quara  viclin  4  ViVT  f4/>,  t  Tar.cu.Tii.. 
abcit  nt  Iht  f/ir^xflw*  opiiulari  qucat,ipi"ehoc  in  paifu  crrans  Vir^iltu*  Tinii^erm qu*^  Smx. 
^.n  6.  ncuti  enim  jn  magnartragcalius^lium  fccumtrahit  ad  ruTnam:  ita n» pubuco  «. n  ;re, 
alius  iliurr  fccum  ttahicad  pernicicm,5«n**.  Et  ccxtjbus  a  Pin^iKfro  ibidem  cicatis  cjUi  ■.;  mi^ 
Bonprobatui;  Ne^ue  Dd.  allegati  cum  co  fcnciunt.  U"  ie  potinde  e(^,  ac  ft  nihi  a  )of  ''>r.pi- 
ria  fniai  fiinr,  niS il  a  "ie(;ar:,  & allegatum  n -n  probire?       m  V4U  Itb,  i,  c^nf.  ss  n.  10.  r.- 
€^emref«rt  C*ri.  Tufch.  lif  T  etnci  Sr  » 

rotaccBio  enat,  fi  quis  quam  puc  ivenc  in  foropolitico  fcripturara  'acram  non  effc  aJIegan- 
daott,  Decian  ele^anttr  tnUp»lti.  jurii  ftrud.  ^dver f:\y4leiaf.  e»p.2,n.  92.  6"  93  Cum  Dei  t>r«- 
ccpta^icmunitatint  lundamenca  verarum  lcgum,  junsprud^ntia  fitdivinarum  at4;human«. 
luroieruanyuusa.  occcfle  eB:,  ui  &C«cra  voluttio»  »d  &deiD  fincieQdacD  «aulcufflconrerknr* 


ctiam  Incauns  privatU»  Tjnorm.w  c.  afferred.  prjtfum[>t,  Et  t^Ux, 
ttt  4dUi.  td  irioi^  mi  nam  jud^x.C  d  lenten  &  riterloc.  omnin.  jud, 
tn  vf  n$:t  .v  rt.o/tj  MjUo  itaquc  inagivin  pabi'cis3c  in  cafibus  lcgis 
na  >ralis  fcrjncpriiicipamfiTfii^,  Rcipjbiicac  ctnoljmcatiim  &  pcrni- 
cicm  conccrncntibiis.  Er  fi  jud'!!  ab  c^ufc  perplcxitatcm  muaret, 
aiiditA  fcriptuiA  facra,  &  loco  adduclo  apprimc  convcnie^itcr,  cft 
Chriibaniisf  icrit,t<jtusincjus  lcnte.iriaTi  incufnbct,  (kpro  co  Oabit 
divinaautoritA^,iO«Mii»  dntentat  hc.  Ec  ipfc  0«.  ad  hoc, 

Magiliratus  in  pccnis  atrociorum  dclic^orum,  irrogandis  ncgligens 
cll,  &  Dvius  iplcmctai  rindi(flam  cxfirgir,  citat  tcxtusBiblicos  i» 
frdcf.  critn.  pArt  3  qtufl  \oi.n  S,  32 

Hic  omnind  mouendum  clTc  af  bitror,  iTa6ta  in  cafu  pra;fentis 
quasrtionh 'judices  adFacultatcm  al  quam  juridicam,  fivc  Scabi- 
nitiim,  pro  coocipicnda  icntentia  funt  tranfmiffuri,  iiicavcant, 
ab  iflis  ioci\,  ut>ivei  apud  pnnJpaliores  colicgii  fa?pe  taiftiiier- 
rorcgit  r^d  ces.  E:  u  nAli:  omnius  alia  confulta  Facultas  juridi- 
ca re  iiitfis  actis  incontcpta  fententiain  iilam  reperiatur  incli- 
Dare,.  in  ea  a  *q  licfcc  »d  im  {dx\k  none(l,fed  falui  Re!publ  .ca5,oc- 
citi  fangntne  noncrnraTiinandjr»  &4  feveraD!!  vindiAacon- 
ferni'idjf,  v-l  -Tiaxi  nc  expoftulat,  ut  Princeps  ( ipdvisenim  ^ 
tona'  pop  jh  rei  agitjr)  convocatik  fuis  Conni'arii*  al  tquc  Ma- 
gillratjs,  adb  b  tis  viris  fini  judicii,  honellis<loAi$,  aflF^cluum 
iuorumdo  ninis»  ncc  non  proceiTuum  & caufarum Criminaliarn 
pe-itM  &  excrcitatif »  maturo  confihocognofca  it,  co>K:ludan-,& 
exf^rqu-ifuar,  q  lod  nuturalis  aequitati?  in^cgrita^»  lcgu.mq;  can» 
dor,  inprimi^  Dsrtopti  ni  maximi  mandatum  tam  fcvcrac  m  na  - 
tionc-xpofc  r.  Er  haec  no  i  in  delidoho  nicidiitautu  n  fedet  i 
in  q  jocunquc  crimmc  atrociori.privato?  (imul  3c  Re  npfiblicarn 
I«1cMtc,  funt  obfervandi     Q  lam  enim  inhg  1^5  per  iiciof  loq^ 

q  tot  cro-ei  incriminalibus  Pr«clari/fimui  lCf.u  Carpz^" 
rru.A  ix  &  luxfermeaJiorumhodiernoruni  Crimm  •liftarun>  ha- 
b»t  I  ,  inpubliciifuisfcriptis  commiferit,  cuivis  ea  re(?^c  mfpi- 
c^^nti  ad  f^infum  Vifns  patebit.  Quid  itaquede  pluriuiis  alii<  ( l  on 
dirode  omnibus  )  interdam  fit  exfpcdandiim,  qfiivis  prudcns 
&  dcxfj^f  i-il^  arbitrabitur.  Q«^iod  autem  addit  Tinj^iz,.  diH.loc. 
fe  m?  n.n  lTs,  homicidii  pocna  ordmaria  decciiationii  ,  ob 
tianfai^iQptiB  &concordiam  partis  in  fcntcntia  rcmifla  fuerT, 

Y }  fufti. 
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tiift^^^Ationem  tamcn  5:  rc!?gat<oncrn  pcrpetDam  cis  effc  if^  poCi' 
ram^Jcici-fortalTci  <Ct  5,lIvcScabinatiT  lcreii.Q^uca  viderc  eOapwd 
Du.Car;>loyiumJdpedUiaqujtfi.  j^S  n  24-  Adid  quiii  hot  palTu  iit 
r:f  o;^auidi.i.  >  tc^ngciur  rcmillivc  tn  rcpuijioi  c  rationis  f  *uio 
poft  icqucnrii  qi.artae  i 

Hic  fon  pollum  non  moncre,  rairiirr  cft>  cur 

^  VngU.Ttngu.f^.  din.  Irc.u  ?-  cju^quc  vcTtjgiis  infiftcus  Dw. 
CarpiLGvr^'^  dHi.(juxit.  i^^  t)  iS.  rani  ptoni,  ini6  fern- e  folliciti  Imr, 
homtcldas,  pacccumiaefijyfada,  nont^n.iimab  ordm  irio  homi- 
cdii  fuppjicio,  rcdctiamabomnifosnacorpoi^ali  iibcrandi,  ut 
iis  ctia.n  ad  hoc  (  quaaqiiam  hn>i effcdi-rjuris,  ut  jHm  diccfur)fin- 
g  ilarcm  h^nc  ruppcd.tcnt  ca  jtclum,  uc nimtrum  (int  cauti&cir- 
cumfpcdi,  lj}>oc.»am  fudigationTi  &  iclc  gationis  vclintevirarc 
urralistraRfaaioautoriwc  judici»  vcl  Mag^ftratusordtnarii  lem- 
pcr  hat  &c  corioborctur.  Quia  tunc  ( jnxta  crioncam  &  pcrnicio- 
(ameor»mopinfoncm)  rrar.fadio  iibcrat  dcJinqiicnrf m  ctiam  a 
poerjacorporali.  Veruntarnen^in lcgibjjs  a  Vin^i^^ero  cr  CarpT^ovio 
didlis  locucitatis,  nc  vcrbuliim  quidcm  iiivcnitui, huc  pcrtincn- 
ter  applicand')m,  &  uiidc  di(^a  falfa  opinio  inferri  &  probari 
poflir.  Et  tant6  graviui  cnat  Vngil.  Virgf^ents,  qui  eju/modi 
autoritatcm  &  potcftstem  cuivi^  judici»  tivt  M.Hgtftratui  ordina^ 
riotribuit.  -A  quo  autcm  ctiam  ipfc  D«  CArp-^vmxjn  Koxiei dt^, 
qu£fi.i4t.n.2  2.  hoc  in  palTudiircntit,^  d]cir,qu6d  foli  ^fagiftratui 
fupcridri  jus  aggratiandi  (  ut  loquurnur  )  ac  veniam  rco  dandi 

5  con.pctat.  Vcriim  cmm  vcr6  ,  fi  dclidum  talc  cft  ,  quoddivino 
mandato  rrortis fuppiicio  cft  vindic3ndn,vcJutt  homicidinm>vcl 
aliud  crimen  ar»ocius,  &  rcusdcftituitur  caufis  jiiftis  &  rclcvarti- 
busjcarumquc^probaticnc ,  qnibui  jure  fe  (jicfcndcre  &  caufa  fide- 
jKerdircujra  »matureqvnc  cognita,  ab  infiieHonc  poenae  homicidii 
ordinanaeextra  omncm cun'idorationcm  &  rcfpcdum  tranfa<ftio- 
niscum  i*iis  privatis  fa(^ae  t  ex  mcrc  non  potcft  ,  dida  cautela 
prorfuj  cft  loaiiis  &  fruftrania  ,  qja  Princcps  llvc  fupctipr  Magi- 
ftra:u»,rwf«^  delidi  parttcipcm  reddcndo,&RempubIicam  faugui- 
nj  occilipoiluram  rchnqucndo  ,  ncque  impiicari  potcft ,  ncquc 
debft :  rroiitcof^ftjt  cx  r.itionibus  &  juribu^n  cnodntionc  hujus 
quatftioiiis  a-buiid.  n:c;  adduda  ,  Ctiam  cx  ipfiui  D«.  Q;^::.^  v^" 


luri/pr.for.fJtTt.^yCofiflit  9  defin  T.Maftatoves ,qm  parcct  lupis. 
Non  rHtrnillcr-tdeii^,  qiii  cruJeles  j  ig-il ^t,  D .  Hi^r en  quem 
Ut  Wjuh.tn  ^krth  Ittt^.  hh  2  cnp  t2,ni4"  B  ^tgiircr  cciain  co.i- 
rraru  Tirc^tetKuai,  q  ia  nr^r^i/  P;»^/^  tiicri  co.iaruT,  rationi- 
bas  Scco  nrnii  r  D  i.  laffi  igio  rctcUenc  n  v  dc  P^rr.  H  tg  f^t. 
t.qnt^l  n  T/  dr/-7f  wt/r^f  uJJn.  ubi,  q.iod  fc.uciKia  com- 
mua.  &  vjriori,  proprer  tra^u  ^^tooMi  nihil  cx  pxiia  rernitra- 
tur,  p'oq  la  5c  Sc ibi  1  :)$  LipUsfifcs  q  1  in  tiq  ic  viiccc  proiiun- 
ciafTc,  &itah  >aiicidii  rcam,  etum  p  )ftquam  cum  tntcrfcai  ag.iatis 
tranrc^iQcc,  picnaordinariagladii  jadill^  p  iniri.   Htc  Hcigt  is 

Inr<jpcrDoc^>r  jmommuai,  contra  ^^enc.iidumCAry-^nHumntgX' 
tivam  hujusq  jxlionis  ftatuentimn  &  dcfcndcntium  auiluscft,  ne 
unicusqjidem,  qucmego  vidcrim,  qvii  ncgativam  hinc  limitarcc, 
nim4rumtranfac^u:>nemcumlacris,  nih'd  detrahcrc  pc£a«  homicidii 
ordinari*,  ncquc  efficcrc,ut  ca  in  cxtraordmar>am  macari  polhc,  niii 
cumtraafjfflioneconcarrataHquaca  ifa  pr^gnans,  q.i.c  ahqaaccaus 
dclinq  ientcm:i  mahtia  cxcafer,  rcdiimp^icixcr  &  abioiute  loquuniur  / 
«C  fcmtunt.   Ergo  ctiam  abfolutc  ab>q  je  ulla  lim-tationc  &  nobis  cli 
fcnticndiim     Conrcqacntcr  novo  &  pcmiciof.)  Dn.  Carpz.9vn  dog- 
mari,  ub.  irrepficommno  valcdiccnd  im.    Hicobiicr  notan  vchm, 
quod  pa-jio  anrc  improbavi  cautelam  Dn  C Jrr^arif  &  Virgtl  Pi«^rX. 
quj  piJta.u,tranfac\ioncm  cum  pnvatis  fapcr  hjmi.:idio,  ajtoncate 
M^gUhatusordinariiinitam,  iibcrarc  dehnqucntcm  abomni  |>a:  u 
corp  )rali,  aon  hunc  habcrc  intcllcil  im,  ac  (i  fcntirc:n,  qaaado  poc- 
nahomicidiiordinanaex  aliquacaufa  vcnit  mitfganda  &  mota.ada 
in  exiraodinariam,  quod  tunc  ca,  nifi  magiftratus  aucor.cas  m  rranfi. 
^re-id  3  intcrvcncri  ,  dc  jurc  cfli  polht  fuftigatio,  vel  alia  corpons  ai- 
flidiva     Namquctaliincafutranlig^bihpccnammorata  nand^b.-t 
dfecorporalis,  fcd  feT^pcr  vclpccuniaria,  vel  relegacio,  vciaua,per 
•uamcorpusnon  atftigitur.  ,   .     ,  ,      j  ,  r 

pertext.l./iadulrer.um  §.lmper4tor  t .  &tbt  Dd.  d.  4dulter.&Lfi 
atmtn^^r^Vik  ft  txmfn  m.trUus  ff.  ad  Sydun.  &  m  L  <JrAcdm  C,  d. 
Mdult  &  tn  L  lex.  lulta  fin  f  adUxnn  iuLrepctund.  quum  pro  mt.t^ 
ktltaUt,i^4t:B4ld.tnl  addtctojC.  d.  Epucop.  4udtent.  CrinL  i  C.nede 
fij^  '  Yi  An^eLtntr4ct.U4le(.tnve^b  prtfentcCa^o  Cr^ppcu, 
y.  AtemftnonobjUnte.   lltfpoLde  ^UrfiL  tiiprACt.  crmtn.ii 
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4jiU9itUtn.  Vht  ffibdtt  effe  fftfetuh  menu  tcnendum.  texth  in  L  qut  adls* 
&  in  L  (fKt  fortuitt  ff  d.  tncend.  rnm  ndufrag.  &  tenet  idcm  M^xifU.  tn 
/•  /.  Hl-  Dtvtu  Adrunta  ff.  adleg  Cffrnel.  d.  Sicar.  &  in  i.  Dtvus  Adrkt- 
nttsdd  leg.  Pvmfej,  d.  PdrriadThom.  Grdmmat  deaf.NeapoHhrfi,$u 

Quariam  Dw  C^r/^tfr^  ratioiicm»  pro  cjiis  artirmativa  fupra 
addndtam,  quodattincr,  nimirum  juxta  cjusf^^ntcniiam  in^Scabi- 
natt  />>plicnfi  cflTc  pronunciarurn,negotiijm  ncquaqu^irrpjsrfi  cit. 
prout iatii dcmonftratnm  clt  inqu«lt;onc  (l;»tia^  ftquciiti,  qui 
ice^orcm  brcvitatis  ftuci:o  pemitro.  Contraruim  cuam  pN>nun 
ciilTe  Scabinos  Liplcnfcs  teftnntur  in  tc.iMf  i», 

Vett  Heig.patt.t.qudH.^^tnjin  loh  Loppen  blf  ^ohftr.  i29n-y, 
Coniideiei quiiibetdcxtcr»  annon  iit abfuixiu^x ft<rtuerc, lilum» 
cuju»  ojindA,  ci  cujusmagis,  imo  vcl  maxii.  c  ifitercft,  ^  priva- 
torum  Yolunratcm,utilitati  pubiicc^  jux  iacauiomati  po  cfta-. 
ti  poflc  prjej.idicare,  &  ita  judicia  ptiblica  cx  pnvatorum  aiibKriS 
non  parum,im6majoricx  partc  dcpcifdsrc  :  Et,anno^>  cjusmodi 
enonea,  im6  abfurda  opin:o  pariat  occaiionem  dcMnquendi^pr^- 
fertim  praepotcntibus  5c  locupictioribus  rcconciitationismc^fis 
abundantibus  quorum,  ejufmodi  praxi  abomiiiabili  obcinente» 
p^cnaordinaria,  &  condigno ftipplicio  raridim^  quisquam  affi- 
cietur  :  Ciim  cito  violctur  auroluftitia  ,  nuliamque  rcus  pcrii-- 
■icfcatculpam,  quam  rcdimcic  nummis  cxift»mat,  Cpauptt  ir 
qudfi.  3  Tanorm.  m  Ca.  2.  n  2  extr  d,  deM,  puer^r  Mait.  CqUIt,  dt 
froceff  ^x,e.ut  ptrt.  t.cdp      »  5^. 

Pinccpi  id  ncquaquam  potcft,  in  quo  occafio  dclinqucnd 
prarbetur,  /  fiunut^  tlludnuUa  ff  dpad  l  ti  ud  convemre  ff.  pd&. 
dotal.intermmu  %^jm  Cravett.  conj.  ^St  n  2.  &  14,  Ubi  udd.t,& 
cxrcxtibus  legum  &L  canonum  dcmor^ftrat:  Si  conftarct  aClui 
Principisfcminarium  tfiSucni  delinquendi ,  Pr  nccps  iplc  dc- 
lifiqueret.  Dclidum  cnim  commiitere  d\citur,  qiJi  occahoncm 
de^lmquendi  praeftat.  Quod  prxcipui  vccum  eA,  quotiesjnic 
divino  capitali^  cft  correc^io :  juri  enin»  divino  P^inceps  nou  dc- 
rngat.  JHujus  rei  cxcmplum  viderecft  in  homicidio,  quodgia- 
dii  f  ocnamhabct,  Dorwinj  teftimonio:  Qui  gladiofcnr,  giad  o 
peribir,  Erconon  inr  Principes  cavere  opoitcta  donarioinbuj 
homicidiorumi  nouminus,  atqucabignc.    Princep$>  qui  con.. 

iuctu- 
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fiifti^Jcifncm  mahm  r<«n  convcljir,  A: 
'dwUA.    Vrqi:ci'll,4d' betcflc  if  X»  < 

:  cirf  ianetb  honclla,  utii.s  fu^i 

pit^f  Df/.  Cxrr:^©!  ,  .\  4rlm,  part»  s  ^utft.  loi  n  j*  Quippc, 

(  rr.a  fit  revciita>  ,pcr  qiiam  utilitati  pu- 

l  .     .       .    -   '^.  1.  de  imend  luin.  firf/''*?^'^'.    Ty  hacld- 

I  ledjftis  &dedudisperfpicuum  fatiic  l  ma- 

iuiic,  fuperhon      '  ucUdo  atio- 

iori,  CL    j  ,  fiTCptc  livc  gratis> 

elquocu^nqucmodobtinita,  prorfu*  nih*i,  &  nciatum^^idcm 
t    '  ^     -    ^^ciojudicis,  &  rindidae publicje.  4.! 

irr,  tranladloncoi  cju>modi  quoad  poc* 
nae  .loriiif^anae  fnitigiiiort«m &  mut/iiioiicm  ui  cxirkor- 

din.i.-     ;  dc  iurc&  jnxtare<5t«  tationisduttum  ,  ctVtcxtrao- 
nmeiTic  r;^'dcra»k>nc»ii,.  &  judictm.  quf  hoimicida! f^nam  ulti- 
promcritair  cum aliquali  i jliCm  rcfpcda 

^        'Tn^r  ;m  '^:  LjlnrT.  mitigationis  ,  aliacaulu 

c:  a  r  pra  j  imcn  fofa  adeam  non  cft  iuiS  :icn.s  con- 

currcrirr,  (  c  ttanfgrcdi,  ^  rcatun  contra iegcs  ma- 

Jci  jdicai.t^  rcintantum,  ut  ct  am  libi  tr.buat.quod  vci 

fummus  Princeps  ex  abloluta  poteftatv  faccrc  ncquit.  Qiinu- 
-  i.^  Princcp'!  pa:iarum  jurc  ,'Olitiv  .  &  ^iviii  delinqucn- 
pofitarum  gTatiam  facerc  potfit.    Eatarrxn  potcflasnc- 
rad  !egcsd»Tinas  '        ^  cntiumcficx- 

tcf.dciida.    Quippc.    .  ^  .  ti  Pnnapcs  c^.^ 

fuperiorcsm;*giftfattis,  aC .qmvji^j^iius,  utpau.o  p61t  pr.^babi- 
t  r    Ealuit  non  domini  julbtiae.     Atquc  hoc 

j.-  ( -)-ci^  fr  piinici>do  nomiiKitifn  mi- 

OrP^M.;.  ^  onft.9dfn   ^  j.^ 

^,1^  ,  ,      .  rmitur,  vidc.  <tuis  e)uj,  qui 

^    ,  -ec  prima  &  anr 

Ci.  Ji  '1,^:1 -(th  iiecc  :c,-   ,  a  Dco  optinio  ;     -        1  ■ 
gau  Gm/.>' Frr//.'^.   Etratlcricmibipoficaai  d^mm  ^ 
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ffe  f  l  laVidelkec  iLLio  re  pret.ofiiruna  *  a.rKilfi  na :  jod  .^^^ 

i  «adice  p.lcherrima,  ad  eiempiar  .de«  rationa  «^«-^J'"' 

proculdubiod.vinicus  i™P'''"  ^^^'^-'«^"'".^^"^^'^'"'"Tr?;''^^^^^       ^  rfi 
Sm  cumalicui  fcelus  coadonaffcc,  &  mox  .ncd.ffec  .n  verfam  V{d.       1  » 
«,  ;r  B-at  ,  qui  facLunc  iaft,tiam,  ut  delinquentem  revocaret,  &  ^ 
mfaC-r  t?rritam,  dicendo Principem,  quicrimen  pun.re  po-  M 
feS  «ec  punit,  non  «inu,  eife  rc  .m,  quam  fi  .pfe  perpe.ranet.  &       |  " 
p  atUelfeopus,noaf*viti.,juftic.amfacere.4»r,m.WW.^r/,«<vmr. 
4J  Kuavislmperatorleg.bu.fit  foluta,:Ea  camenarert.ononpro- 
m  tl  dc  qu  blsv.5  leg  b^.  eft  .«telligida  Namlege,  d.r .nasmorak, 
m,odattinet,iiset.a-nf.m.^?ria^^ 

cTm;nferio;nonlufolacusiegibusfuper,oris,&Mas  ftracus fit  m.n.-  \ 
ftcrDivin«volantatis,non  difpenfator,R.m-.«.»  i-  ra.ione  adm.n.ftra- 
tiom^Dco  redd;turus.5.f  .rf.v/^.  X.V.de  crimcn,quod  lege  De'™ora-  ..^^ 

ii  caoicale  eft,aMa2,ftratu  cotidonari.rel  m.tigari  non  pojeft,  noim.  rDtl 

Idemiudic.umcftdelcgibusnaturalibas,  qux  v.tx  honcftacem,  nao- 
rumquei.tegritatemconccrnunt.    Quianaturxy.nculumPrinap».  fl„a 
aucoricarem fuperat,  Vdef.  Max  lib.  7.  c^p.  7.  OW.«rf^rp  tnpr^.tto- 

CI4/7:      Coh/  MArpurg.3  n  1}  Ucb  ^djn^fif-^/?.  70  n.  ,}S.  &      ,  nn,. 
Ceaq  Lhurf  tconf.sf»?  Theod.  Renecking.  d.  regtm.  fecul.  CT  Ec^ 
clf},  l  I  cUlf.  s  C4p.  i  n  2S.30.Petr.  Heif^.  Ub.  2  qu±H.  24.  Idem  de  lu-  ; 
recentiameftftatuendum,  T.*  Dect*n.  rol. }  rejp  t2}.  n  72  Stxttn.  fr,™ 
conf.  M^rpurg.  ,4  n  tto  vol.  2  Reneck,d,a.loc.  n  S  Hinc  B  as  ex  fep- 
tein  fapicnt.bus  unus,  kominem  facinorofum  ad  mortem  damnans» 
lacrvmascfr.dit,  &  caufamfcifc.tant.bu$,cum  m  eiu«  poteftate  cHet, 
eum impunc dimittercrefpondit;  Natur*  condolcndum, fed  leg.bus 

fuflTraBandum.  r  •    j  . 

Quicunquehabcti»auresaudicnd..n,uftadogmata%,endo,  au-  . 

ditc  &  ponderate  voccmDei  opcimi  max.m. :  Et  profcdo  far  gu.ncm 
Tcftruni  fedem  animarum  veftrarumrequiram :  de  manu  cundoruta 
aaimaliumrequiramillum,  &  demanuhom  n.s,  demanu,ioq„ana» 
viri  fratris  ciu» requiram anim»m homim».  0^.  cffudcra  fenguine» 
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l,omin!s5nkctr!r.e,  rarguij.jmtffondetur:  Qiiiaadtn-sgmem 
Deif.cithotTinem,G*»./r.f«^»  r«/  J^*  Neqi.t  accipui.s  pre- 
tiutT.proanifpahorojtida,  qui  eft  in.piu.sut  n  oiiatur :  Stdno- 
liendoiroiietur.      bt  na  non  poUi  etisttiTam.  m  qi  afueritis, 
qu.a  .aneuij  ifte  poUue:  tetiam;  neque  ttira  txpi.buui  p.opter 
faneu  nem.  qui .ffulus  jlt  inta,  n.fi  pe.  (anguintm  .lliuj,  qui 
cff  dit.llum:    Neergipolluari»  tert<.m,  in  qua  hab.tati.s  6c 
in  cuius  medlo  egohabno:  hgo  leho..h  habito.n med.o fil.orum 
Iftael.  Nume,X*f.      v«/        i}-3*-  Recordab.tur  itaque  D».  44 
C4r*t»w«r,&  quicunquc  crgnolcend;  &.  exlequendi  n^Lnerecon- 
tr  ■    ■  oicfosfungitur,  qu»Co.  traer.onean.  fuan>aflfrt.oneai 
c  ■li  propollta:,  fib-  ipfi  ahquor.es  cont.aiius,  w  Jui>lpr.f»r. 

Conft.:-  tart.4d(fin.}n4&i»tt4il.cr,m.f^u.3qu4. '4t  n  2  &; 
poftn.  odi.m  01  t.mcpic  &  ;.:fte  is  iple  docuit  ^  bnce.c  .nctilcav.t 
In  lur.llr.forfnf  f*rt.  4  (t»fi  9  Hn.  h  d  7.  hilteireib.»:  Q.u,d  Te,6, 
fi  ftatutum  homicidi.  .eoi  luppl.co  mitioii  punin jubeat.aut  fal- 
tem  quofdam  putaNobilc  vcl  ftudiolos  F«n« morti^  c:aii>at?Ne- 
n.inem  opinor  tam  audacem  lerenri,  qui  contra  mandatvn^Dei 
faneuiPeir  hum  anum  r  ortis  fuppiicio  vindjcain.s,  W  9  Urn 
24  Ex,i.  » i  vnf  i2.  mitiotem  r«na  .ntroducere.  al  urq-  .an- 
Ci.cfibip.«(un.at.    Necejufmodi  Uatutum  fubl.ftct.  cx.ft.ma- 
Terim,  tanquam  contra  jusdivnium  irrationab.lucr  promuiga- 
inm     SrdftriAi(Timirr*ceptodiv..>oinhaerendumer.i.  N^.l 
enimcx^.atione  humanaet.am  probabili.  contra  expreffum  Dei  • 

ndatumaffcrendum.  nedumaliudFerftato:u«v.l  con(uetu. 
"n.m  introducendum  eft.  Eademque  rat.o  fac.t.  ut  nec  Pr.n- 
cep<  veniamrei.  homicidii  largiri  valeat,  tanto  m.nuw  quanti 
minoreft  ipfo  Dcoin  orbc  terrarum.  H.acnus  Dn.  C*rr^or,us. 
Ubi  ctiam  «  /.  qu6d  Dcus  pro  rcdcnipt.onc  prct.uH.  acc.p.ie  pro- 

Qu^prohibitiononMagiftratuiSc  judicitantum.fedtotipo.  45 
OuS  confequemcretiamcu.visl«(opr.vatoefttada,hurxinh- 
Eem  ncpublic«vind.a«quicquampr.jud.cctur.  Undecon- 
ft,rfi  inuanfaaioncrrivatorum  dclinquentc,  r^ct.um  intcr- 
«nir  hoc  quidcm  aliquatenus  refarciri  damnu»  &  .njur.atn  lU 
EcWo,  cun,qu'citareco...liarita,uum,  "onautemtan- 
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nl!ninRcmpnbli€am,€&minii5  Deum  iiltarem  faTigTnnehorTVi^i  - 
dT,  fiib  f  v*ra  c6timi'iat  oncdivmas.fu»  vincl!t5l«  in  ilia 
g  ine  nccifi  conramin iMm,  cxpiari  ptaecisc  jubentem.  lUud  non 
modocftlicitnm  ,  (cdqMoquc,      diccfjr  in  QuoBftjone  f«qwen- 
ti,  a?qnum  &  jitftum  :  Koc  autcm  vetirum  !^  pbn^  impoffibile.^ 
Exindr,  quia  noriffimu  n  eft,utrunqiie  efl*c  Dcoibominab^le, 
&abfolvcreaocentem  ,  &  innoccntemyamnare  >  fcquitur  & 
conffar  ind  jbititc:  Si  Prioceps,  vcl  Mag-ftratus  in  canfa  vohin- 
t:irij  homicidii,  ve!  alrcrius  delidi,  jsxta  "^ci  praeceprj  n  ^'^g'' v- 
tium  Jura^xrremofup'.iiicio  vindicand'i,homicidam  vel  n      3  i\ 
facinorofiima"bib'»veri:  a  pocn"*  mortis.  non  rolum  abfoiv.i  ij 
cenrcnr;  fcd  ctia  nlTmultanco  a^^luquafi  dumnat  iMnoc^rnierr.,  c 
{]  occif  is  fu^  culpa,  &  ita  non  u'qtic  qnaqiie  c  tra  fuum  merittini 
pericrit :  Ht  qnkunqbcita  agit  &C  iiid)cat,4s  in  cflT^^tu  imp/udcn- 
t? &cceco  aff:£luclamitat  ,  cum  Pharifasis^,  &  populo  iodji.  , 
Chriftum  falva^orem  ad  ftipplicium  raptantibus :  SanguTs  cjus 
fuper  nos,  5:  fupcr  filios  noftros :  ©ctn  ^l^liif  fci)  n^tv  iv'^    !r  n> 
fi^^r  unfcrc  .^in^cr.    Horrcndum  quidem  eft  audiui 
Jiidteorum votum  & cxc-amationes,  adipforum  inrcrji.< n  u 
cxaucl^vic,  ita  quoq^ic  ChrHl  a  lonun  rcg  oiici  &  provinciaf  pi  - 
rimne,  cxpericnt'a  tcfte  ,  Dei  vindi<5larn  (uo  tcr  pore,  ad  iniig- 
nescalamitates.&tandcmadcxtrcmani  fern}c  pernicicm  fcntiiir.r 
Tcrra  cnim  non  exp  atur  fang  line  occiii  polluta  ,  niii  occil<^ 
vicliml,  non  cjus  pecnnrs  non  ejus  relcgationr,  v^lal  , 
exrraordinaria:  Sfdhomiclda,  parricidaq  le  qiiod  f^c -t, 
exip^di^tx,  l  3  C.  d.  Eptfcop.  audicnt. 
4X     ^Quinta  tandem  •  q  jss  pro  Dn.  dr^^^ovu  affirma:  va  qijiilio- 
^nrs  propofirsp  porcft  ddduci  rat^o  ,  con  letudini-  nirj-»ii  tim,  d"'- 
re^e  &  exnrrf  ^  rrf^llitur  cx  ipfpu  lurifffr.  f§r.~part.  4  pa^ 
di^.conft.  9  dffin.  6  &  7  Ubi  man.ifc^^c  dentofiftf  at  lalem  c»    1  ( 
t'jdi»<>cm eif?  ir^^aMo  iaHiiemiEtinRcpnb  ur impam rmn^fuftmc  - 
da»T»,Pffr  Viid  Mind.  d.  pr^cejf.  extrah.ltb.  1  Cj^.  p  n  tj.  Potiffiiniini 
anr-m  v  .T  oducendae  confuctudinis  rco  nlit  .mi  clt  rationabiljr^v. 
q  nremcracorrnptcla  e''  ^^lt  extr.d  ior^iuetud. 

itaqur  Cirncxoricis  ,  uno  arq;  al:crf  ,ve|  ctiam  ci:m  i«rqi*acjbu$ 
aliisjcrrarevolct,  qui  confuctudiiiu  rcqaiUt*  miiius^rcdc  cx- 

sutiunt» 
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coctunt,;  imiquod  exiis  eft  poridimjrn,  fusqiie  dcqiic  habcnt. 

Rei  noiibon  ^co  ifuetado  pcffimacft,  ncc  praefcriSit  j^tuid  vi- 
no,  nec  njcurjl',  qj^fnvi<  lo  igiJfi na  tiriirpacio  ic,  Bild.  in  l.  2 
ufurp.fdp.  itdnojh  duduntumC  cnmvenerA^iiUcAp  fin  ubiOd.  d  c$n 
fi^etud  c  fru^rXL  qui  conrrj  lUfi  S  cup.  i  d  confuet  tu  6.'  fV:letn'>.tn  px- 
fjtn.tit  d.Uf^ib^  n  f  A  iton  Fdb  tn  fwj  CodA  I  tit.  a  q^i,  fit  longi 
conf  d  fin  S.  Coaruetudo  ma4a  diufLirnttate  tempari^  no;i  nfiii)u:r» 
fed  3  'g:t  in  q  iitattm  Necimproba  co^iriicnidocxctifanonem 
uli  I  Ti  ap  j  '!  Oeu  a  ithomines  h.ibet,  Mattb  Weftmb.conf.  4^  n  i 
bicttutt  Vldtr  ifconf.  $  n  jz  conf  \s  n  \o6.  val.  1  Vort  vol.  ^ 
ify\62  n  st'  Nec  n  1: -'^  '  i.n  iTipedit^quod  Dn.  CW/>z.tf\'<:«  (jepe 
Tepetttjqtitfi  IJir:  (dein  confuecudiacn  vel 

prjxiii  tj  i(  I.'  «i  ,  ^^ij  ^3iOj  :ct  :i aDfaf^honcm  ^um  Ijelis  privati? 
in  r»m,  oen  1  homicid'i  vel  altcrinv  d«*i!cl  artocioris  oid  na  ta 
m-tigatnr,  dc  in  extr.iordmariam  niutatur,  confenci^c  non  polh, 
ni-1  caufa  a^^huc  al «a  pryg«)an«.  concurrac ,  quaedelinquen.e  a 
mahtia  cxculer  ,  &  ticj  id<ccm  ad  ralcm  poe.iaB  mitigario  i^  n  5c 
tTnrationem  reddac  procl  rcm  Ad  id  na  itque  )  fati?  cft  re- 
fpfmf  I  n  (y'  ■  ^  ^''"n^  a  itea  prnpolltis,  Sciuper  fuis  juiiu  n  divini^ 
nati  alis  g  ^  co  nm  misramCivills,  qnam  C^Auonici, 

f  jiiciimf  n:is  i  u  n  :c  conUften^iSiisfirmif  r  -  jclufum, 0  ' 
trr/i  ^.^  occifofis  cum  occiti  V  d       vcl  i.  i>,  etia  n 

c  rentc.ad  nirigario  lem  poenae,  uitimi  lup^xlici 

nir  «   j  '  ]  cmut  idoneminext-aordinanamprorlus  »i)hi',.ie 
t  n'ill  imcfficer^oo(fit.     Qnod cria  rC^)  optime  approbat  ipfc 
t)i  Carp^^outsg-tn  htit^pr  for  patt  ^-Cofifl.f  defm  k&7  (OVcrbum 
prap';^naa-  hiJ  nuth.isel^  p  ^nderi^,  propter  a  iverbiuni  illud 
tqucfis,  aliquaecnus.  Hocenim  iUi^  fiquamhabet  pracgaantia:  vi 
fubrrah"  v  ut  judicif  cxpericntia  tcfte)  cxmde  q  jamcun  j.jc 

cnm  rn  concurrcntem  caufam  a  malicia.  aliqualir^T  cxcu- 

Ciitem,  qoalis  qualis  ca  .fi t,  ctiam  intcrd'm\  cviculam  .;irvC^uuna 
,orum  dudu,  propracgnaPtcarftimct,pr«fertimcumDw.C4r/>;:tfr/::5 
ipfcfjiquodammodo  immcmor,  &  fibi  ipfi  contrarius,  alibi^Jboc 
com  no  iam  prapbear  aMUm  ,  nempe  in  tr.  Crm  pdrt.  2.;  qiusl. 
t.  th  $5.  &  in  iuyifpr.  forenf  part.  4.  conjiit,  32.  d  "ii.  /  v.  n.  s 

^  31 


45 


41? 
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rA-  ^ 

S:iinqu.ntcm'3,a..arr,ort.  hbce:,  &  burc  c,u.  effc^fincm 
crinciralcir,ut  trani.gers  fai  gv-ir.eni  lui  rr.  ledJir.at. 

difta.  Ilve  fit  parri,  li vc  tr.gni  FO'-lcn»..quant.qut  e J^^;»  | 
ikcolfit.  fiabiqueulioadtra.  f.Aionempr.va.prun^^habitor*- 
Ktl     prout  dcjurcomn.,,6  ricti  ncccflc  .  &  haa»m.  firma-  j 
t um  cft,  mitigationem  &  n-.utationcm  j.ar»  «"tf'^;'^*  .^f! 
traotdn;ar.am°  rclfola  ,  «laliiscaufis  lcgaHbos  ruific.c.t  t  ^ 
adminiculamibus  parcc  ncqo.t  ,  can,  )«.c  .ndubitat6  t«cre 
abottum,  uthomicida  ultin  o  fuppt.c.o  tran  3<£t.«nc  n.m.rum 
eiuimodi  .  &aliqual.  ccncurie.  re  caula  rci. oblta.ite  ,  I  i  OC 
mancat  afficicidus.      H.fcc  crgc  cnc.ubu..  p.o  negama  q.  as- 
Aionis  jam dicifae  ita  cd oculum  dt.vo.  1\> at..,  ci:gi.i.t  Pfinccps, 
«iiisque  Confiliarii,  al.iq.iC  M:.giftiatu.,an  vel.mcum  pc.cgn. 
nisnaucis,  dcfuorumlocorum,  co.itraon  niajura,  <!cta<5to  in- 
troduaapraxitantumtcft..ntib..$,u..6g-&  altcro  rccei.tiorc  fe- 
quaci.  eamintetri»Ron  a.,.ln  per..aclcbfetvantiam  ad-dluro, 
curo  jaauraS  S.Juftitije&  Reipublicjemax.modctmncnto.cr'- 
rare,  an  potiu=  Doaorum  de  hac  qi.aftione  fcntc.tiam  tam  nii- 
mero,  quam  rationabiiitatc,  commi  nem  amplca.,  qi)«iuri  di- 
vino&naturali,  Scculari  &  Ecclcfiaftico,  aquitat,  &  ho.,eftau 
eftconfcntanea.  &  ita  fevcro  Dcimandaio,  uitioncm  terraeoc- 
Cififangui.ie  pollutaeminantis.  parere.    lU.quecred.tud  ffici- 
le,  im6fermc  impolijbile  eft.  qucnq<.am  Principem  Cbriftia- 
num,  prudentem&juftum,  aliumve  Mag^ftratum ,  cui  ftatu» 
proprius.  &  Reipublicae  falus  cordi  cft.  vcl  prctio,  vcl  piecibu» 
vinci  &  induci  pofl"e.  qoin  perniciofum  contrarii  dogmatis  erro- 
rem  ambabu.  vclitrejicetemanibus.  &,n  D.T.ni  H.andaii  obe- 
dientiiacqniefccte.    Sicuti (ubpiaajuftitia  h»c verba utpluri-  ^ 
wum  leeuimir:  Cavere  noftrum  nun  cn  la-derc,  fum  icvcra  vin-      ■  , 
dex- itaquoquc&hJc.  non  fida.  necrias,  (ed  .Ffiflima Sacio.-  ^ 
fanaa.uftitia  exciamat,:  CAVE  fE  NOSTRUM  NUMEN 

LiEDERE.  SUMSbVtRA  }^ 
VINDEX. 

oyflt- 


r/itl 
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QJJ  iE  S  T  l  O 

SECUNDA. 

Jh  homicUu  Vtdu^  <sr  Orphanit  occtft  propter  ilUtum 
damnum/attipcere,  ermhtlominm poe>iam  homtcidtt 
ordttiarUn  jufltnere  teneatur  ? 

EX  qu«ftioms  amecedentis  primae  refolutione  patet,  hujus 
qu«ll:oni$  aflfirm.U.vam  elTe  j  lUti»  &  «quitati.  tat.om 
onfent.neam:  Q^u  homic.da  auplic.ter  peccavit,n.m.- 
rum  l«dendo  p'ivato»  &  <  ffendendo  Rempubl.cam-,ut  igi- 
turctiamu.riqu«(at..taciat,necelTeeft.  Qi-odfit.quando vdu-m 
marito,  orphanospat.e,  eju,que  pr«l.d*o  pr.vatos  ex..ide 
"aximorei  famili.rs&utiJitatis  det.imento  afFeao.,  p,cnn.a 
^^,erTenientereco.Kii.at.  &  .IM  tefarcit.  .ec  non  Umul  ord,- 
n .riam  homicidi.  pce.am  f..ftmet,  dMc.  Cov.r.  ..rur  refM 

i/  ^.  f^m  H..^ /i4...y.^^  «  2^&fe',1-SprcuUt.n:.d.,njur.§. 

rioriconfcie.nia.  pocn;.entia..nce,.oti.  &  convetfionead  Deum 
p^t  W  Sin,^^  i„c,.ninelutt;com.fliobn.u^n=on- 
rumet^mfi  reusad  mo'tem,  »e!aliam  r«namcorp'  r.lem  coti- 
d^netoT  utnih.|om:nu.adr.ft.t..tion.maa..m  teneatur,,mA 
d  riinetor .  °  .  j,,,  Jlnir.K*ucbb4r  f*rt.2  qu^  ,o.n. 
etiampoftejutmort;..  naereoc  ,  \  «  .  ^  ,  .  .-i.r  jt^ri  Dk 
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irAto,  q'.;o  atroc!u$cfl:fi|rto,  5cqu6  maiori  damno  afficinntiiroccifi. 
vidMa  &  orphani. 

Ixlefn^roprcrrationi?  idenrirat.cm  quov^i.t  l 

^  culp  Ib,  &  dcfenfjonis^xcciTjyo,  ubi 'dclinqi;^  ic- 
gal^sordinaria  hom  la  d^^nnnari  nequic,  ui  pro  ra- 

tionc  circumftantiafii;),  .  .x.am  de  jurc^.ometifani  .^.  w^iftratui, 
nfhilofninu^  interfcdi  vidux  &  hber damnum  rcfirciat,Qui  ih  mr 
\(.-'-  ...  ym 

V  .  ,  od, 

j-o  •  i  aimVra.acquircrc  imcrfe<flus, 

doiiec  vc.  V  aG  Liiwi  \  oi i:cri^>vci  iibcri  ad  cam  aBt;»rem 
pcrvcp.crirft,in  qua  ipli  manibn>  fuii  libi  viAum  acquircrc  poTIinr, 
Mvttt.  toler.  ift  pr9cejf.  Exfctui. part.  /  cap.  9  n  2^,24^  ^^r//*' 
!f§rte  /imtlii  dquitdtfs  &c,  Henning.  Goden.'conf  102  n  20  ^er/f  tertiA 
f  ars  cjmdem  &  n  feqq.  Ucal/ ^l  ult^  in  itddtt.  4d  McTielf.  Tifior.pdrt. 
3.qudi(l.  107  u  s  ^  yer[.  extendithr  hdc  arf:pUatio.  Vide  SpecuUi.tit.d» 

4  tnjiiriis^  2  n  ^  s  6.  Tum,  quod  in hoc  verracur intcreirc  fami- 
jjae,  cum  ctum  piopter  frequcntiamcxccCTas  lcgitim^tutclaqfr- 
Ci»  homicidia,  obqu^imexarpcranrur  rrcn^o  f-oenjp,.?  autfacta 
fn.  C?l  fi quii  k)  qviaborttonis.  iii:  etfidoio  ynalo  nonfaciant,  res  tamen 
tnali  exewpli  ff.  de  pcen, 

Item  uc  upius  ultto  &  ▼riulii5la  gravior  fit  metus  ^  tcrrpr  mul- 
tor-im,  /.  diviisinfn.eod  tirA.  1  C  ad  leg.  lul-  rtfietund.ciim  l.  qui- 

^  cunque^.  fi  verot  d.  haret.  hiatt.  CoUr.did.  loc  Undc patct pra- 
xaihancnontantumcrte  julVam  &  juridicam,  (ti  cttammcdium 
/Pa{ttkum.iuo$  ci vc<  &  (ubditas c6  mclliis  in  offi? io  rctincnd  ,  Sc 
n^onitorigm  indulgentioribt|s  parcnribua  juvcnili  filiorum^fuo- 
rumaudac.aetrcnuminjicicndi,  c6  quc  ad  modcftiam,  humanr 
taTcm  &  manfuctudincm/cdulAcdncandi ,  alioquin  Uxiseorntn 
habentiscciam  calcaraddcrc  foicntibut,  qnando  ncmpiiilioli  fui 
«xcafualialiquo,  vcl  alio  *}fFj(^ato  confl:<^'i  rcdicre  incolumcs  / 
hiCceu  n  :  t^t  Li(]  ft(t  fitcbf/ 

hntipvii  .    V   r   .  .   V  |?crfr<inrrarcrCha. 

valkrbartn:  ^^^a0(F^dl^^<UunjMiD!Chavalj<r  Jjir^Mft  ficfc  kin  jfftcn 
tncvcfcu!  &  fimilihu?r      ^  ^ 

aiiodautcm  Du.  Carp-^oxim  fi5am  fcntcntiam  in  crimircfnrti 

antca 


tnteadiAitWHf^pfenram  vultextend«re  ad  longi  atrocuj?  de!t- 
►ftiim  Kotnicidii ,  m  Iw.ipT  for  pdrt  4  diCt  ftnfl  }j.drf.3}.n.i*.&  con^. 
^t.d^n.i}  n.i.&ctnft  x\  defi   f.r..*  &infria.ntm.fdit  f  (jittfi.S» 
J /  ^.geiicriiiter  aiT  teti»  qu6dreus  l  .itinendo  poe  la  n  morti  .«el 
cbrpoiis  .  Ifl  aivampartipar  terac  j.idici  fansfacut.proutet  a  (h- 
luit  m  .nce  id.o  dolofo  ^  M.i.  ttt.io.  ttfp.  eltll.i*7.n  t.  nO'\  (JolTa.n, 
q.iin  aS  ipfo  hic  in  pair.i  diireiitiam. Dodof e»  quoqiit  in  dii^is  lo- 
CiiiD'».  r4f;?>vi<>cifati  t<>i.->  n-oneejus  approbanda  n  hil  faci- 
pnt  M^dt^t-uT^itlor  &  Myfingermxt(y<oi\ic\nt.^Mhvs\\t\iiptc\eitA 
quiftioaem.anaAio.ie  cri.ninaii  vidas  reu»  mortis  fupplicio,T<l 
ll.qua  corporali  pcc  ia,mortem non  inferente,afticicadMS,(it  con- 
lemn.idus.nexpwnfasf  Q_Lod  iiemo  non  negat :  MAttbiM  Beili. 
tbiM  loq  lit.  r  !e  f  irto  ti  'tiiin  ,  non  de  ilio  crimine  atrociori ,  ne- 
'•■h  -  iicidii.Pf»f"«H«<^ii«rationetamenexpenfatumidemre- 
c  -n»planicontrariumadverf.-  D»  C4r;^»vw«ftatuit/(*.i 

MUifi.  1}.  n  3\.&ftqq-  tuqutddfin.plurestbtcttMd»  nimirumper  poe- 
nai«icorporalem,advindidapublicamtendente,  nonelfe  lub!a  a 
civii^  perfecutionem.  ad  d..m.ia&intereflre  privatorum  :  ciira  hic 
utilitatepr;.T«rorumrefpiciant,illad  fciplin«public«Tigorpo!hi 
ler  /  Utttto  f  f  *  tiutti  f  d.  publtc4n.&  vtaii  Tniptr.  l-Mtindc.  tn  pr^x. 
„im  n.6*.&fta.&q<t^flio.n.6,  z.n.i».& Itq.q.^i.n  7  .Urur. 
Cfivm  H'PPd.d:!<i4fril.dta.l»c.  Vttr.Ht,g.dta.lHo.  Gujz,  mtr4a.de dc- 
k,rrt»r.tom  2.defenl  }4  n..i..2.C4p.4.p4g.mth,  2,7.  Uiqjaded.utii- 
^j  ,  'aneoproceffu  ad  poer-an,  &  damni  reparanon.m  ag,  pofl.t 
Dfl.C-r-t         i.tit.io.refp  Elcauo-].n.3.& f'<iq  ul,utxt,uC-Di. 

"'cui unica  h^c afT^gnafu  lin-iratio .  (I  videlicet  hoc a parte I^fa  7 
,«,npetatur.F.n«4  l-     Gu.xZ^n.dtStM.n  i,  Quoetum 

^ZHr^A  rn  eft,  quod  t,  adatur  ,n  Unttrdu..  r  M  •  •  d  furto.  Du.rt.,. 

.  «  \  .  folut  mttrtm  Cu,4c  ItO  t  obf  &  9  ^-i^-  Nwi 
-  orivator.im  utilitatem  concernunt  .  tralaiinum 
.ft  iadieem  irr.Qoif;t..m  officium  tuum  inrerponere  mm.me 
tr\'J  l.l*,hoc4Uttmff.  d  d4mn.  irftR.  An  ve.6  (  .taperguH,.  8 
l  ;J//«  \  a  pr«.1.ao  regulari  )ure  .deo  etia.r.  recedendum 
r  ;  Lvn'.^q-  haflenns  poft  fuppliciuma  damnato  ex- 
';'n5.riuUrlparsl.ra  p.tcre  confucvK  ,  v^dc  am^o^ 
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N<?qa€  ^niri^  ideo  alius  prohibetur  Irgum  bcncficio  uti:  Cum  leges  .  4 

Temper  iocjuantur,  Sch  non  ufu  carum ,  ad  dcrogationcm  ar^iimca-  ^     .  ^^,^.,, 
rumhand  proccdat^ncc  Yaleataiicgatio  impcritorum  Aavocatorum:  .1^,?, 
Nunqnam  hoc  tadum  (uit:  £rgo  ficri  non  dcbet.    Cum  faciendum;  ^ 
curfu  temporis  nontolUtur,c.f  «m  ex  ojJiciiyHhi  Bald.  extr.d.  pr^fcnpt. 
l  Arriam  C.  d.  h^ret.  &  Mamch  Nic.  Everb  tn  top.tn  Loc.  afolitU  n./j^ 
Etlcxvclconllitutio,  qur  antea  noncft  pradlicata,  perhocnon 
tollatur:  poteftcnimadhucpraaicari,  cumnon  fitabolita  pcrcon- 
trariamconluetudincm,  /  2C  qudfitlong.  C9nfuet,  elegAnter  VauUe 
CAftr.tn  LincriminaU  j.  C  dejurudul.  n  1  vf  terno  puntt  tulesjudi^  4'.^^^^^ 
ces&  feq.  Berlich.  pdrt.  f  concL  61  n  107.    Lcx  nonpcr  non  ufum,  ^^^l 
fcdpercontrariumtoliitururum,  Bart.jn  $•  dntea^  inpr^iocm  dtgeft. 
Felin.  inc.  1  vf  Hmita  fecur.do  d.treng  &pac.  Fdrin.  /  cjnf  ]o  n  loS. 
l^.S^wik  /?^  -?  ^«'«/^-  ^9  ProptcrcaetiamadiociinMnaiis 
&civilisincodem  iibcllo  cutnulaii  poflunt,  per  text.inl.  i\.i& 
ibi  Dd  cominuhtter  vi  bon.  rapt.  Marant  in  fpec  parf  4  dijl.  /  n  4. 
$1  T^^C  d  ddult.Lunic.C  qnandocivil  act,cri}}nnal  prajud.&cMi(.\'7nm. 
difp  6  n  6S  &  ipfeDn.  Cirpz.  dtct.  refp,  Elect, /on  3  &  fjq.  Etad 
rctarcicndum  damnum  vidua  &  orphani  poffunt  agcrccontra  ho-  ' 
micidammortisfupphcioafficicndumi  Vide  Auguft.B9n.Francifc.ad  J 
Jng.  Aret  tract.  d.  malef.verb  &  ad  querelam  Titii  infra  fripti  \ 
Spubiadhoccitat,  Baldtn  l.  i  C  d.  appcU  tn  2  colum&  inrepe  Fe-  ^ 
rujit  tn  l.  edttd  in  32  (§L  d  edend.   An  autcm  D».  Ciif^^ovia^  cx  ju- 

^  rc  Saxonico  in  ante  allcgatis  locis,  in  fpecic  cx  Conftit.  Elecfor. /2 p  4* 
pervcrbum  abtran*  It.exglojf.  Qcrm  ad  Uw^XiOiiLib.  2  art, 
abfolutc  contrariam  fuam  opinionem  cvinccrc  ^ucat,  quod  nimirum 
indcHdo  homicidii,  dc  jurcSaxonicofaltcm  pcr  fanguinis  pocnam,  ^ 
damnum,  injuriaq;  pariter  agnatis  &  Magiftratui  illata  vindicctur&  ''«1 
fatisfiat:  cft,  cur  dubitcra :  Cum  ci  pnxtcr  VirgiL  Pingiz.  aftipuJantcm  '4 
hadcnus  vidcrimncmincm,  aliircdc  diftinguanttde^uo  paulopoftj  'i 
ScPftr.  fff/^iw^ICtusSaxononicuscximius,^  DucumSaxoniaccjuon-  "  re( 
dam  Confiliarius,  &  in  Acadcmia  Wittcbcrgcnfi  jurium  Profeffor,  « 
cidem  prorius  contrarictur  ,  in  prxailcgato  loco  quacftionum  juris 

i,o  jCivilis&Saxonici.  Practcrca,  ctiamfi  jus  Saxonicum  nonita  cla-  it 
rumfft,  ut  juriscommuniscorredioncm  introduccrc  poflir,  ftan-  J 
diimcftomninojaricomQauni^etiam  inforo  Saxonico,r;rji/.p/;;^j^.  ^ 


It 


'^7 

^ucn.Saxott  49  n  S3  f4.&)urtljustbtdemiitdtii,  Ubi etiim,  q 
jiirJsCommnniscoircdio,  quo-id  ricr*  potcll>  fic  evltaniJiC.cw^ 
dejcd  ^i  de  i  jnfuetul  Ncqnc  ultcrms  4cl  nircciul^»qiia  ti  jcrf^icuis 
^-«ibistxptini.tcir,  /.  S^ni  m  ^f  C.  d.  tefiim  l.  fi  fer\^o,  ^  mn  dixit 
Mtof  d  Jitfutr:b*redit.  yifg/Ptngit-^dtclJoc^.  U  ids  tradit  H^rr- 
I04n  i:r  P/J^f»  ,qaandoii<poiiriojari5  Saico  lici aliA  jncU:urct(ea 
uai^q^e  «lon  (at  s  clara  int:lllg«^)  cx  iurccoinmuni  tamen  intcr- 
ctandam  &  ai  iiliu<rCg  ila<  leitjceniam  cffc/i^.  /  ii  »  -?^* 
crtum  dileJ  a  d  conitt<  tui  Qiiia  difpfilitio  (imphcitcr  prolara 
intellig  •  ampliarnr  8c  reltring  tur  fecundam  jus  commune» 
Tetf  d  xjL  ch  conf  6  vtf^  thffttdte  n  13  veff^mntsentm  dtfp^litto.  Et 
C9nf  iSi  tlymxtAletfln  7  &.onf494  trt4  dubtu  n  }  &  conf  ^iipA^ 

mittendkm  tn  pr  r     -  r  c 

Ncq^ie  p  ito  D/i  Cdtf-^ivtfim  pcdcm  fuum  firmitcf  poltc  hgere  , 
in  a  itoritJtc  di  -ti^  giotije  G^rmanicae  ai  ^\ii^rci)t.  Qna^ido 
c  II  n  Dd.d xuntglofr*aiitor.t-tc  n  circmag  iam,  dcglolTa  Ac- 
rfii,  ^dicg^sco^-porisj  iriiCivilis  (crmo  c'l.  Au  autcm  illa 
1  dcm  cum  hoc  Uc  autoritaris  ,  judicium  pcnes  alios  cfto.  In- 
tenm,  q  iicqu.diit,  tantumabcR,  ur  gloiri  Accurfii  iuftar  lcg'$ 
niitobftrvania,  urctiam  pr«clarifnmus  illc  ICtus  VldAncis 
ftu  in  ftfiftd.  ujf  onfltb.  1  cdp.  7  n  i9  quem  ctt4t  &  fequitut  Anlr 
Jl  I  obferv        n  I.  dceaaSitcr  fcmiac.    Vcrbaejui  aoiaa- 

leki  potTunt  dta.  loc,  ,    . ,     1       .  /i-    •  • 

Scd  ad  pleniorcm  6c  clarlorcm  dccidcndas  hujus  q^jaeRionis 
tcHcau  11  d.llinguend.imcft  intcr  jus  Communc.  &  Saxonicum. 
I;„  (  ommuncqaodattinct  ,  homicida  &  pUacnduseft  poena 
homicidii  ordinarli,  &  tcnetur  ad  d.mna  &  mterclTcin  fpccie  ad 
n.crc.ic5Scexpenfasfaaai  tn  curatione  vulncris  ,  ncc  non  ^d 
.lli:nationem  opcrarum,  quibm  occifus  libctos  fuos  alcrc  toto 
tcmporcvit^rixpoc^nlTcr,  jnxra  co:nputacioncm  ICti  m  L  hx^ 
7eZrL  6S  f  Ulctd.Y^-^r.  V.li.  roL.  C<  ,9  M 

iuxtat^x^  optimumtn  l  fin.  de  b.<jut  de^ecer.  vel  tfuder.Vetr.  a  l  Uc, 
V  '  C4P  6  n  x\  Ubidicithancopinioncmcilccommu- 
1  i  ^o  nt^idcm,  utctiam  ronrra  homicidam  poflic  jurari 
Fn  ircm  J^./  i  V^lt.  dt^.  conf  n  k  Er  F.fcus  tcncnur  cx  bo.u  con- 
ifcIcL  iibed.  occifi  foirere  .ftimac.oncm  oper arum.    Ita  Uipcr 
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FaAoconruftns  rcfpondit  BertraMii.ltl;  S .(onf  217  qutm  rtUrtSc  fe^ 
quitur  Jul  Chr  infr  Crim  kj  homuidtumn  2 3  \eij  tenetut etiam  J)'m. 
Crarett  tita.  conf  1 1 9  ^-6.  Marant  w  Spec.d  ordm  judic.fatt  4  dift.i^n. 
j.^lHnt  \&(.olim  Extrd.W)ur.Spe6ulat.&Covar.dictJvc  Rtpf.d.  \ 
lUtfil.  dia.  confiis  &t34^.  tdcm/ifi^uUri)7S.fre^mi:Juferurdus. 
Ubi  reprchcndit  Maleficiorum  judicc5,quibtis  fatis  clfc  vidctur,  C 
condcmncnrhomicfdiasad  ficenam  moriis ,  ncc  habcnt  rcfpedurn 
ad  intcrclTc  filiorum>vcl  haptcduminteifcdijaddf  n!  hoc cflc  diii^ 
gcntcrobfervandum>/^c.l^(^r  decif  2S0.  tmtf.ifuwaTudertina /mni^  j 
ctdtl  ltb.3.  Lbi  rcfcrt  in  Rota  Romana  communibus  votis  ita  tuj/Tc 
conclufum  in  caufa  haercdum  cujusdam  occifi  Dodoris.  Quibus 
omnibus  ftffragatnr  Watt.  dler  traa.d.fro(eJf  4xe(ut.  tib  /  c  ^f.n  5(7.  J 
innoxo  exempUn  5S.& (etjq.  Et  ha.'C  orrMiia  ita  fcfc  habcrc  dc  jurc  ]  |:  1 
communi&optimarationcniti,  dicit  D^w.Ajc;//.  adanfitt.  Saxon,         '  J 

fdrt4(0Tfli2n.4.  ....  \ 

1 5      Jarc  autcm  Saxonico  ,  inprimis  hodicrno  alitcr  quodammodo 

obtinct ,  5c itcrumdiftirguendumcft  ,  aut  pars  la?fa  egit  crimina  <  J 
liter,aut  civilitcr.  Et  rurlus,fi  criminaliicr,  aut  homicida  :  fficitur  ^ 
capitali,autfola  rclegationispana  :  iilo  caufa  agens  ad  inicrcffc  J  j 

5i  damnanonauditur.  Hoc  autcm,quamvis  divcrfum  fentiat,lje-  ofH 
U  que  rcfarcitioncm  damni  &  intcrcffc  adjudiccr  Carp^.infr.Cfim.  *  -'1 
^47f.  2.  ^«««/f  «./7.  quode  juic  ad  capitalcm  fivc  aham  pcrnam  " 
corporalem  pcrvcniri  ncquit,intelligc,in  expcnfas  .ajudiccatfti- 
mandas  ^tanttjm  condcmnatur  rclcgandus  homicida,D4«  Afo//.</«!? 
ioc.  Ad  illum  itaquc  applicatur>^a^  wit  tm  ^C^ti<  t)cf  '$ott|'(t  \a^(x^ 
li\^ki(ijtmii\i<il^t<r  ^cxthttt/  unbtm^^^^  Quodcriam 
innauntvcrbaclaraa^D».  C/r/^sLovi^^citaia,  ^/.Gc^rw.  iantr<Ct( 

lib.i.art  3S  ^»4*  '  ii 

2um  <r|Ten  ma^  man  mu  (cldxr Jvfa^c  ubcr  bcflafjfcn  crbcnHctc^^ciii      !  ■i«r| 
otcr  ict^flraffc  fcrbcrn  al^  ubcr  ctncn^Bcvfcf?cfcn5)?ann/unt  tnif  rcrfct*  4 
tcn  victjfct  tcr  kluBcr  fcrncr  ui<ite  a«(i  /  ^0  tafi  cr  ^cn  55i fla^rcn  sur  ii 
(pfraffc  tnnj^f:X)ann     Dcm5cbn>cffcf  man  juglci*  NmKlct-fcrunD  kt^ 
h^tffcf  ^cm  jvti6cr:^nb  alfc<(lft<^\!nli*  Etporr^igumantcrutnaj 
r  tcj\Ia<!icalfoan3e(^cacftt>cr>cn/b$  llcvon  cincm^ag;pcrlcf)rncp^nrtri# 
^cvforbcrf  i^SntalfciffftcaactiiQ^ur^^nlit  QjianquamdiaagloiTa  ; 
difpofinoncmjuriiiaxonicicxcmphhcetinfurto&rapina^quin 
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tarrcn  in  aliis  del W!s ,  in  fptcic  in  criir.ine  homrcidn  ,  J Jcm  obtN 
ncar,nullum  cft dubiumrQuod  vidtrp «  ft  prolixiu> &  i. 85?  clegan- 

if.  IdcmrcpctiturimSa^fn-^rJ^^^li'^!"^»^^^^  ^^^^  iit|(tC\t)UP<^ Ct^l' 
c  \cn^cr€(l)cvfcnr  "  '  ttr*  tiitfCP^tjcti  fiihrtbrica: 
'i,      .  t^untautrrcbcfc.  1  lUnMuin^cn.  Hifccformali- 

bus;  2Bc  Mc  ga*<  ^pcinlict)  ^cfortcn/toif^  tics»uffc  ccr  ^ott/unr 
rfol^ct  fcK.  ©cttcitc  nact) :  ^cnn  mtf  octn  "lotti  mx^  al0^^nn  Nm^la* 
jcr  un  ^  rc.Ti  ®crtcbtc  gcbcflcrf. 

Exquibus  patcr  jusSaxonicum  ScConftitutioncs  Saxonicas  dT- 
po:»crc  co  iu  cafu  tantum,ubipcr  mortem  occiil  laeforiim  animi  8c 
Juftus  dolor  alitcr  fcdari  non  potuit , quam  utaccufationcinftituta 
nomicida  ultimo  fuppHcio  afticcrctur.lAlitcr  autem  dicendum  cf- 
fc  ,  fi  civilitcrtantum  ad  rcftitutioncm  damni  &  intcreirc  agatur , 
nul lum  cft  dubium  ,  lllud  cnim  facis  oftendunt  vcrba :  £)rCcntllctJC 
^Pciuct^cricibrtraffcforDcru.  »tcm  •  tvoi)i<  @acl)c>pcinltct)  i^cfortcrr. 
Itcm  in  conftitLtionc  ElcAoiali  Dn.  Augufti  Elcdcris  u.  ^ujf 
g>cnilt*c^cf(t}urDmnni^/ D4w.7r;o//.^»<??./<?(:. 

Si  itaquc  necc  inrcrfcai  pars  lacfa  egit civil»tcr  tantCim  ad  rcfar-  (f 
citioncm  mtcrcflTe  &  damni  iliati ,  vel ,  quod hoc in  paflfu  pcrindc 
cft.cumhomicidafupercofccit  paccm,&  vel  pretio,vcl  prccibus, 
Tcl  uiroquc  placata,jus  fuum  accufand^  rcmilit,ut  ita  non vclit  ac- 
cufarcnequc  amplius  poffit :  Tunc  fupcrcft judicis  oHiC!um,pro - 
cclTu  inquifitorio ,  contra  homicidam  omninocxcrccndum,  cum- 
^ucpccnadclicflocnodiguapumcndum  ,  cui  absque confcientiac 
Yulncre,&  citra  legum  ofrcnfioiicmdce{re  ncquit :  Idq.  intantnm, 
Ut  in  co  negligcn,  ipfemct  criminc  haud  lcv,  fefc  obftnngar  iVi.. 
Kcu[nerML  !  Jeaf2S  n.3  ^ctr.Uog.f^rt  1  cfM.?  S9  n,24.Bcncd  a^^^^ 
^ lur[br.founf,urt.4  0rli.nMf  io.n  ^.Quiprcqt.idejusnr.odi pn- 
vatorum  uamaaioivbusfuper  homicidn  cMm.nc ,  vclalioatro- 
Cioxi  delic^o  prorfus  nihil  ,im6  nc  latnm  quidem  ungucm  pr:rju. 
5  c  tnr  vH.dia.  public.  :  |d  quod  ex  ha^cnn.  dcdua.s  conftat 

quc  cuam  qiucqt'am  in  pcuii  a  \ 
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Cuaih^c,  &Rc!publ.  ultio  fiiuUp.rau.  qu.^fe  inv^cem  com^ 
pat.untur:  Uiamcnim  milita  pnv.it-rTim.  h^nc  p  h  ic*mK:i- 
Jlioajvfgorpoa.ilar,  /. /#.4rr.    *  ^u.d  tUian  ^  d,  ^pui^L  &  Vfclig. 
Plot  d.  mlit  iur.U         29  n  S  Ucig  Ub  2  ,  '       :,n  2   f.rtna,.  , 
Hippol.  d.  MarfU.  Did.c.  Cy,4Tjupnt  did^  lo  .denus  dedulU.  P 

Ideni  quoquc  co  nprooatur  in  Ca  ricr*  i.npc.        ordi  utir>ne  j 
y4Yi:,2  cup.  9  ♦  a^3ir  n>olkn mi*  ic  ubi  v»oiavO!Cs  picispublic»,  i 
qu;  &  plcramqiic  iiiccndiis  gralfa  »tur,  5c  crimuialiccr  ad  poc  lam 
baarii,8cciviliceraddamnorumrefufioncin  infimmo  Ca«ncrali 
]udiciortdhcon^cn\Qi\tnv,^MynfiHg.  Cent.  2  ohf  2r  ^ 
obf.  ST  G4tl.  Hb.  2  d.  pac.  publ.       6  n  7  Pe(r.  Vv.d.  Itb.  3  d  conttn^         j  fu™ 
CAuf.cap.io  n  12  &feq.&CAp.  tin  4-  Schvvanman.  inpnxejf  Came*  ^  | 
ip  raLitb.  1  C4p.  tjf  n  2^.P;oinic  itcrum  crratD»  CArpz.ovim, xwzfyih        \  N«< 
ailcgatislocis .  gencr  iliccr  &  in  JilHiKfte  rtatucn^  pocjiam  corpo- 
ralcn,  tollcrc  &  abolcrc  aaioncm  civilcm  ad  r^fulioncm  dj.nni 
&  intcrcflTc.    Scd  fatis  patct  cx  iplis  vcrbi$  tftxtuum  jutis  Sapni- 
ci  &  Conitituiioajs  tUdoralis,  quod  tautum  in  ifto  cafudi'fj  O- 
nant&  loquantur,ubi  pars  crimMie  ofFcnfa contra  dciinquentem  jj 
criminalier  cg«t.    Ncc  aiiccr  intclligunt,  necintelirgcrc  poifui  t  ir.uiK 
alitcr  du^os  tcxcus  ipfi  Dodo:cs  Saxouici  antca  ai ;cgati:  v;dcati.t  Jfa 
itcrumcx  iliis  mtt.  Coler,  d  prote/.  exfecut.  pjrt.  i  cdp.  9  n  2  :. . 
7^  D4n.  Molier.  ad  Confit.  Eled.  S4X.  p4rt.  4  Conft.  12  n  ^t^  Uc^b.        j  Jju, 
<$^^\\\^  innddit.adM9def.Piji,  pArt,  3  quxjl.  107^  n  j/.  Quod con-        j  J;^ 
ftac  cxprcls^,iiouc(tprobarcneccffc:   Pcr!tacitos&  fjbauditos  j 
iincilcdus  mamfcft.B  lcgum  dcfiiiitionc5,  vcl  dif^  oiitioncs  ctcrti 
ncq-icunt,  gi  tn  c.cuptentes  ^[  quodfiper  vi^inti  inverb.  peterede  ^^.j- 
eled.  ltb  S  iMob.rh^ming.  dtcif  $9  n  19.  Infupcr  criam  in  fpecic  .j 
Conititutioncs  bicdoralcs,  tanquam  Itatutaiiap,  ftri(^^^  (nntac-  1 
€^}p\^nAx,.  Dn.C4rpz.0v  in  lurifpr  foreof  part  2  Confitt^  j  2  def, .  i 
n  4  I4C>  i:DCl7i?lH/«^.  2  pr4d.qu4lU6s  n  S2&  feqq,  Adc6,ut  ruffi-   .  K 
ciar»  fi  in  aliquo  minimo  quid  poirnic  opci  an,   ^&x:\tidid.  ioc.       >  J^^* 
C.trpz.ov.  inprad»  crtm.  pdtt.  2  qu^ft.  68  n  21  Undc,  quod  difcrtii       j  t  ^ 
vcrbis,  acccrtadcmonftrationc,  juxca  Lcertumcft  6  ff  ft  cvt.  peu  3 
nondicunt,  id  nec  nosdiccre>  iivc  pcr  fubauda^M  at  ciacitos  in-  \ 
tcilc(^usfupplcrcoportcr,  loh.G^ed.  inter  CcnfMuipurg.26  intif^      4«  ''^ 
dtftgenter  perUciu  n  iss  tbtyquoderiQ  ftatuium&c.  LtO,  /  i4i.(£ct  uift 

dt^. 
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iliff.  <jt!eft.6s  n  Jt  40  videptuta  iv  h.ic  qu*n.  *t  u  nui!.'.  ^  Oninn 
haflenin,  did^a& dtdida  nontanium  habeiit  iocurei  inde!i<So 
-  honiicidii,  ledetiair»  ptopier  ideiuiwti»  &  '» 
qu^viialio  ctimine  aiio.;iot'i,  pnTatos,&  Rcr  jHibl  oflFenden- 
tc.  Videa,inu  adhoc  Di/  wutv  tt  in  ffcci»- in  cnn.ine  vjol..'t« 
pcis  publicae  &  incerdii,  Mjt.fing  G*U.  FtiJeu  Sihvvdttan  dUii^l». 
cu  Dtt.  C.ttpz.ov.  in  fr*a.  Ctim  p»tt.  1  f,ut{l.  19  n  4»  &  4i  &  flutts 
tbidoiiOtJti.  ^tidr  l{.iUihb*t.p4rt.J.<iu.tft.io.n.:7.  Quod  autem 
,^ituthl)Jr  ibidein  nicntioneni  tacit  ,  hon-tcidiun.  cQrpoialiiet  pu- 
niendum ,  aaionem  civilein  irddarrna  &  interelTc  plan^  abolere, 
etiamlt  inaliu  ciiniinibus  fccvis  Jlt  :  illud  inte Jligeiidum  eft  fc- 
cuiidum  texruj  &  Dodores  Saxonicos  ,  nimirun»  quando  paij 
Ixii  ctiminalitet  agiKontrahomicidam,  ad  vindiaam  pi.blicam. 
NcQue  text  &  Doaores  ab  eo  citati  alitet  dicunt :  Doaoris  au- 
ten.d^aumlecundurrea,  qua  allegat  ,  eft  iutcll  gend.m  ,  HoU 
lU'.  '':' .4.(onf.39.n3  2.1tattc.  Viv  deal.^? S  ti.}.fitd.VtUikm.rol.ni>nJ. 

6. LseC  itaquc  atrociot i  aliquo deliao,  in  (pecie  homicidu  ^ 
crii.  ine  ,  de  refarcitione  damni  fibiillati  JcinterefTecogitantes . 
bbinisSaxonicumobfervatur.eiiamfortaffcubivigftjujCom- 
muiie .  pro  abundanti ,  caute  taciunt .  accufationcm  remittant , 
&  fuper  d.mno  Sc  intetelfc  ,vel  ciim  homicidia  tfanfigant ,  .ei  il- 
lud  coram  judice  civil.ter  profcquantur ,  v,nd,aam  publ.cam  ei- 
dem ,  ejusque  oilicio  fimplicitercomnuttendo.  Q.odex  haaenuj  , 
demon  Uat.siateb.tnem.nem-.EtexPm.Ha|.r^rr  2d,a  qu^.:}. 
nTr  tnvnL:  ^rf,.bbacv..d,iUpublicareceUer.crc.  Sonn.ovcho 
hic  qu»ftion«-".  anp.optettransaaionem  cum  Ufis  pr.vanj, 
homicrda.  vel  alius  attoc.oris  deiia.  reus,  mitror.  poena  p.imuj, 
:&  ab  o  d-  -ria  abfolutus.  iterumpoif.t  accufan.  Jv.  proce(r„r„ 
inauiL..um  cor.tra  iplum  proced.  ad  poenam  ,  dei  aocond,- 
inquil.to..u  )e^'toremadPr.#CT.  F*rtn*c.wp^.xur,m  lii... 

l^lnaTrrcVolutionemhufujqu^ftio^  H 
ZtxL  v!lde  ..o..b.le exemplum.  alicujus  Pr.nc.pis . fi.Ken  lu- 
flt*  c  ircris  vide  v.  mmtu  'PM.l:,pfn.Cap.'>  dr  Juftma  rerf?  c,u,d 
ft,t,*c  ;lrrrr.v.  S.mil.acxemplaegreg.a, 

.fpc^u.  n  f^^';  '.^  ',uor.d:m  0„f.i,M.m  Brandeb.in  Ubro, 
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TERTIA, 

^njluprdtorymrtttii^  fxen^imftifttnertsVelcorporalemy  Ve^ 
relegattonts  ,  teneatur  nibtlo?nmu4  dotem  congruam 
perfolvere  Jlfiprat^  virgini,  yelhoneji^e 

QUaeftioni$  hujus  decKTo  affirmativa  dcpcnder,  cx  rcfolu- 
ione  quatftionumduarum  anreccdentium  atqt^c  addu- 
cttf  rarionibus.  Nam  duplexet  am  hociDcafu  vcrratus 
intere/Tc,  nimirum  difcipiinae  pnblicae,  ^  ratisfacTio-. 
nis  ftupratas.  Idcoquc,  ututriquc  fatijfiat,  nccflrecft  ,  Mali 
itaquc  negai  hanc  quaeftioncm  Dw.  Cdrp^,  in  pdd.  crm.  part.  2. 
qu£fl.  6S  de  crtm  Stapr.  n  6s  &f<]^-  Cum  autem  rationcs  cjufdc.Ti 
pro  ncgativa  in  di<^i$  q  ]«rtionibus  prasccdentjbus  farij  fint  elifac, 
hiv  txdiofa  rcpetitionc  (upcrfederi  pbterit.  Vidt a  ur  etiam  Rartm» 
Tiflyobf.  \6iihfin.  Hocautcmclt  mirum,  c^^^hdDn  Csrp^ovntct, 
^uxft.  n6t&fqq,  ncgativam  hujus  quaeftioni.  cxtcndcrscoiicrur 
eriamadcafum  adiiltcrii,,  ab  uxorc  marito  rcmiffi,  uSi  maritus 
nullamfuftinct  pceaam  corporalem  ,  fcd  pcrpcMa  rclcgarione 
punitur.  Namqucin  coceffat  ratio  praetcufa  ,  quam  iuri*  clfc 
Saxonfci  dicit  Cdrfz.ov,  di^.  loco  n  6^  qu6d  nimiTum  pcr  panam 
corporisaifliclivamfjti  fiac,t^T  idic?,&  parti.  Contrarian  arfir- 
mativamquoqncrede  ftacuit  My^/<y?  "Pifi.part  3  qujtfl.  i2j.h6.& 
fqq.Mdtt  Beriicb  pArt.jcand  ^1«  Ritiohjj.js  affirmariv^,  8c 
hjBCcft  aonobfcura,  qudd^dFoe  nrnam  foJuta  n  prolapfus^  gra* 
riuspcccct  Itgatusquamfoiufus.  Nequaqium  itaq- hic  dercrio- 
riscondltioaiipotiftcirc,  q  la  n  illc  P.apfcrtim,ciim  fol.ftu.sftu- 
pfatam  in  uxorcmduccrc  rcnucas,  camnoniantumdotarc  '  fid 

eium 
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i\iU5  cafibus  lo- 
- .a  quoquc  eftra* 
;iiio  iutrogatoriim  deprompta.  Namdo- 

-  potcftdici  furrogatatn  locum  matrimb- 

uti  cnim  fpatrimonium  absquc  dotationc  p«tcft  cfTc.,  & 
npofitae,vicc  vcrfa.  Dotatio  namq- 
^       .  ,     .c  fic  di<5lami  fcdtantam  pccunias 
lonis  locoftuptata;  a  ftupratorc  cxfolTcndam, 
uap  dotis,  pro  rationc  pcrfonaf,cju5quc 
,  extr,  d  adult  6- jltipr^M^Uiv.^VrnnytiVi 
Uactiam  conlillcrc  po/TLnt  limul,  dotatio,  & 
,ih  fpccicctiam  in  tcrminisbujtjs  quwrtionis.Quod 
vcrbo  Divino-  ExediCa^,  22  &  capy  1  extTydy  ^dult, 
^ctahit  e^m  &  bahlit  uxtrnn.    Fatcnie  ipfo  l)n^ 
,  (tt  fty  69.  Qiiomodo  itaquc,  quA^ro,  D;;  Orf^, 
oncm  potcft  diccrc  fubr©gatart\  in  locwra  marrimonti?  Con- 
trariumrcde  docctpoft  alios  citatoj  m  Jur.(ff,fonnf,  patt,  4  cvfijf^ 
f^r^     r,      r^iccps  ibidcm:  Natiir*  furrogati  non  patitur,iit  cu 
in  cujus  locfi  fuitfubtogatumtCarrcroquinrnr- 
'     ffet  Quidtandem  (it  rcfpondcr^dum  adar- 
nScab  natu5  Lipfficnlis  dcfurrptum  :  vjdc 
Sf  d,quid  Ijt  rtupr*tor,  dcccHcrit  antc 
im?^Qu3nquam  pcei  a  pubiica  morte 
f^ocorrrpta  Agcre  potcft  conffa  bx- 


mcnrrir  > 


^e  quovidc  omni- 

QUiE- 


aU  iE  S  T  I  o 

QUARTA- 

Jn  dtfeSlus  fuhJlantuUum  juJiciiordinarliin  procejfu  Cru 
minah  ttujuilitQrio  fuppleantur per  folennem,  mdteexfecu^ 
ttonu/aElvnconflitutionem judicucrtmtnal^^  ^UrC^ 

Diopartut^  uno  ^pc^ung  &c£^  ^Oituo^t^ 
pcm«vf)cni^al^3Cdc^tc^^ 

Mlrabilc  forta(repluri«isfuetJtvifun>,  mc  qj«ftionem. 
ejufmodi  proponerc  Ciim  non  quaevii  quaftio  rc- 
ponfummercatur,  fed  inepta  fe  ipfam  rcfutet  Vcrtini 
cnimverimagiimecum  mirabuntur  hujus  quaeftionif 
affirmitivam>  apod  Dn  Ca7fi.Qviumin  tr.  Crtmpdrt.  3  ^»4-^  'S^  n 
vid«ndam,hi(ccformabbus:  In  procclTu  n  qiiifitotio, 
qui  hodie  comunirer adverfus  dcl  nqucnte»  agit^ri  foict,  noc 
ctnttrtario,  ncc  iolcnnts  probatio,  difputationcs  attcl^aiorum, 
aclegitimafenrcntiaBpublicatio,  aliaqnc  folemuia,  quajadfub- 
ftantiaw  proccffus  fpfi^^ant,  attcnduntur,  fcd  fumiric,pro  lubi- 
tufcre,  acarbitriojudicisproceditur  CL^6  igitur  dcfcdus  ha- 
rumfolcnnitatura,5c  fubftantialiumordinariijiidicii,inproccifu 
inquifitorio,  antc  faaam  adhuccxfcCutioneni,fupplcan'ur,pru. 
dcti:crf»n^  ,  &  jafta  excau(acor>ft  tutioncnf*  ac  formam  j  .dicw 
Cyminalisfolennem  ,  inquo  maximc  (ccundum  ordmcmjuris 
&  adamaffi^  proceditur,  introdudam  efle,quivi$facilc  cor^ctirc- 
2  nt.  H^cCArf^viiu  Antcquamautcmcjusadfurd^tatcmdcmon- 
ftrem,  ad  pro  i^ptiorem  ledtoris  intcn«aum8c  dijudicationem 
prammcrc  crix  neccflTcqtJK  Dn  CArf^ovjm dt^  tjuajt  fS^n  ^C^fetfq. 
(ubietiamw«w  ^-^.  adhoc  pUneimpcrtincntcs,uiiddiamctiaic, 

con- 
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♦cortrarirtr  dirpor.cnfJn,  &doccnics,rextus  ^Dd  cit>t,quinor  dc 
crdiiic  exiecuticni»  pcific  cudac,  fcd  deoTdii.e  cabfaf  Kc^gr.itvc  r  is  in 
proccilu  anTccxrccLt.oncfp  fervando,  locjuunti  raperrc)  dcfcrn.ii  & 
p.  occITl  ji.d'c?i  criniiralis  lolcnni?,  ad  tdtiinc^a  cxiecut^onc»  cen- 
Itituti,        i^<5i»rsnnr.t  raluind  ^re  t^cd  M'»       S^id^(^txi<i  te/ 
faXii  prc  dijii  5».  optr«>e  fcr;piTt.    Nitr.iruir  in  Exfccutione  poe- 
narum  Cdpitaiiuixi  uitimique  fiippficii  fccundum  juris  ordificm 
four.an  quc  &  morcm  rfu  reccpii  m  cJlc  proccdcndum,  acpro- 
ptcrea  fotmaliter  ,  fccundum  lua  rtquiCta  ji:dicium<  criminaic, 
^u^/ulamgunnt)  S^iAuv^  t<0  jrdrhcfcin  i?al^rt<tid:tp  conftitucn- 
dom  hoc  rt  odo.Prin  A  ji5xta  »r</j«  OimX  4fol.  s  ^rt  ij  S4  tS  &S? 
dic,  ad  uhimum  fiipphciuni  conftituto,  &  rco  jud  cito,  figno 
prios,  tub4  vel  can  p^nl  djto>judiciumCrirAinaie  publice  Ggni- 
ficandum,  ut  on  nibu>  honiinibusinnotcfcat,  ucin  curta,fculo- 
cojudicii  convcniant,  accufatlonem  rei,  ejtfsquc  condemnatio- 
nemaudia!:t>  &  percipiant.    Secund6dcbet judcx &  adfeirores 
inpras  orio  fcu  Cbria  praefcntes  adcflc,  ac  ordine  conlTdcrc:  T«r- 
tiijudex  pedum  judTciale  ,  gladiumque  vagina  exfcftum,  Tcl 
baculum  album,  vel  utrunque  ere<f^om  dcxtta  tenere,  dcbltarrqi 
prasfe  fcrrc  autoritatcm  ,  ^cji-dicio  tantifper  praftTdere,  doncc 
prodamatio  &  acculatiorci,  arquc  coniicmnatio,al;aqueomnia, 
luas  ad  hunc  a(5lum  requ1rt)ntur  riie  perada  &  iransadtafneriot. 
lartuni  rcqi^ifitum  eft,conftitutio  judicii  Criminalis  Mc  ^<^inJg  5* 
^lVinliC^cn  S^al^^mtiue/  ad  quam  trex  alia^  (olcnnitatcs  requi- 
inrtjr,  quaecojiAftunt,  inintcrrogationcjadicis,  ac  refpcMilio- 
neScabinornm,  dcjuditio  conftituendo  Deindcin  ipfa  confti. 
tntione  jtdicli:  Ac tcrrii  in judiciicoJiftitnti  proclamat ione  Ic- 
terrcgatioaurcfr.  judicis,     Scabinorum  refponlio  jnxtaordinem 
fcflinnii,  jfcrum  triplex  eft,  nimirum  {u)it  tempore,  ( /.)dc 
modorr         '  diji  dicii,(jO  Jcratione&quaJitatcjudiciicon. 
ftitut  :  L  fr9itxuj8encd  tdif^ov  dtil,  (juift  .s^  n  J  &  [eq, 

Secor  daquarti  requifiti  (olennita*  verfaturin  conftitttiione  ju 
diciicriminalis,  quandonimirum  judcx  dicit:  Conftituojudi- 
cii  mCriminale  prima  vicc:  conftituo  iilud  fccunda  vice,  con- 
ftituo  illi  d  tcitia,vicc  ;  Sccundiim  jus^Sc  juftitram  prcTcipio 
juftuni,prohibeoinjuftum,acruinultum&  inobcdicntifnfoicn- 
tcmin  iudicit,  atqucvolo  ,  nequis,  fuo  aut  altcriui  nomine, 
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ab;qneycniaimpet;rara,  injiidicio  hoc  ctimiiialilaqiMtur.Ter - 

tiaft>;ennit.i.uneoco  iiiftit,  utLidor,  aliii  vc  o{fi:'3lis  pablice 
procl;im:t,>&  hoiTiin«s  a<l  accufanduin,ccrtis  &  caafiictis  fotmJi- 
libu^circt^^C  prf>Toctf.  D«  quib  isuC  S£ formalis  folitrs  vidfi 
Dn.  B^ned.  Cdr;^l  d.  loc,  n,  iS.  cJ- f^^f  .Q3tntiim  prt^Kipalc!  req  - 
iitumcf^abjccaiatof^impctrat  io  vcai«,  tam  ioc(Jiftndi  m  :  i  ii- 
cio.qui  aaccofa  idircUTi.  Ubide  modo  fohnn  r;r  inccrroga.i- 
d^Soabinumin  ordincquartim,  ejasque  rcfpo^dcnd',  neca.^n 
de  (olcniiitatc,c«m  gladio,  unrtD  mif  Ovm  3^^f<^5<f'*^^'V  ^^"^^  ^^^^- 
fandi.  ^ 

Sextum  cft,  ipfarci  accliratiproclamatio>  5f  pofl  cam  inter- 
rogatiojudi^isexuno  Scjbinorunb  qucm  infc^fionctangitordo, 
num  proclamatio  ricc  fac^t^  <ic? 

SeptimumrcquilTtumcft,  jtixtaquod,  hlfceomnibus  itapcr- 
a<ais,  accufator  orctcnus  fadum  proponit,  r^um  accufans^cumjfjj  ^ 
ad  poc  iam  jurc  conftitucam  condcmnari  petens 

11  Oa  .vumeft,  utfinicaacculationr,  rcu$  accufatusinconfp^^,' 
populi  ad  fcquititioncm  ludicis  rcfpoijdeat:  Et  fi  iirfirmativt  rc- 
fponderir,  crimcnqnc  fucrit  confcfl^.u,  Ce^tenr' i  cc.denv^arorfa, 
cxbreviculo,  pcr  judicii aAuariura  rccitctur 

12  Nonum,  ut,fcntcntia  tondciBnatori^  pubi  c^La,  j  iucxLacu- 
lum,  quempro  morc  gcftat ,  frangat  &  cxfecutioncm  Carnifici 
dcmandct. 

Dccimum  dcnlqu<^,  ut  rco  co^idemnato  &  abdudo  .uciiii:! 
Crininalr,  modolegitimo  &  folc  >nitcr,  juxta  judicij  inttno- 
gationcmj  &  Scabmonjmrcfponfioncs  tcrminctur ,  ac  finiacur. 
Dcquibus  omnibns  prolixiii  ,tii^  ronrmliyconructii  Fid.Carp-;^. 
dicl.  qu^^.  '36.H,  itf^ife  n.  42 
14  Harccfolennitatc»,  juxra  Ordinationem  Criminalem  Caroli 
Quinti  &  impf  rii,  &  cujalqu^locicoiifuecudincm,  non  inrcr- 
mittendaf,rcd  obfcrvanrf^s  eftcncmofacili  rcpugfiavcrit:  Idq  jc 
tamcn  nonproptcrca  ,^ut  &:ipfi  dclinquentes  cautiiij  mcrcari 
di/canr,  pront  lcpide  drflf^.rit  Dn.  Cnrp-^ov.  did.  qncH.  w.  SS- Quia> 
qtiando  c6  rcs redtitjUtrci  in  judicio  cj  jimodicriminali  (olennb- 
adfacie.^am  cxfccutionc  conft.tuto  ,^n  confpctfto  populi  pubjicc 
fiftanrtur,  uncdcilIi^^icruyQquc  >  im6  jaxta  C4r;^(?rii  mcntcm 
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/emper&  incvitabillter  aAnm,4c  ipforuna  mcrcatora  cu  nundiniJ 
finita  cft  Nam  confcifionem  antea  fadam  rix  andent  refocareD».  i 
C4rp>  dtcl  quA^,n.}}^  Et  fi  cam  reTocarint,nihilominui,juxta  cjus 
opiaionci-n,  dc  qusk  in  q^ixftione  fequcnti,  tali  rcvocationc  non  at- 
tenra,  ultimo  fupplicio  afficiuotur :  Scd  potiui  proptcrca,  vcluti  pcr  • 
^xt  CArpz,.  n.  j^.&dixitm  pr^ccdcutiM  ^ .ut  tcrrorc  illato  omn  bus, 
&  Ljppiicii  c xfccutio,  &  cauia  cjusdcra  innotcfcat,  &  cxindc  a  fimili- 
bas,  al  1  -neribiis,  quac  prohibcri  publicirus intcrcft, 

in»rtup.c   aeaat&dctcrrcantur. 

Qj_<idtant6ticccrtiu$,ciuant6  major  mctus  pocnac  ac  horror,  pcr 
proccifjm  hunc  judiciiCrimmalisincutitur. 

^cdjauad  qujeftionem  propolitam  :  An  nimirum  folenni-  i 
tatesrclatain  die  CJcfccutionis,  Duri)  Ou  iJaltunA  unn^  ^u^xw^^ 
l)C0l)OCtno(hp<l:illixn  JOwil^^criCljt^/  etiam  ad  amuffim  obfcrvatie 
fupplcant  dcfcif^nm  fubftantialium  judicii  ordinarii  ?  Qnam 
e  n  iinb  ncgo.  Ad  hoc  autem  rcpctcndi  hic  funt  8c  confidcrandi  i 
dcfc^*^u$  illi  fub'1ant<aic$,quos  juxta  crroncam  &:  perniciofimD». 
C4rJ=-^vi*do<fhinam,  iniractatu  primode  appcliationc incaulis^ 
Crimnialibus  ,  8c  inquKftionibus  q  nbufdam  inaltcro  hoc  tra- 
datu.foiide,  aifpcro,  rcftiratam,  patitur  proccffus  inquiiitorius: 
jC^.aepotiififTnim  funt  f.J  dcncgatio  copi^e  adorum  inquifixio^ 
nal  u'i>adfacicndasdcfc.Ulones,  {i.)  interrogatoriorum  adin^ 
•  .i  Jic4onalcj  i«i  tcrmino  cximinandorum  teft  um  prohibitio, 
f  2  )qu6i  teftcscontrarcos,  pro  informatione Curiaercccpti,  \n 
eorum  pr«(cntiade  .etltate  diccnda  .  pr^ftito  juramcnto  non 
rcneranriir.  (4  )  (Jubdinquirui.eorumque  Advocati  ab  aftorum 
trl  dorum  rotuiatione  ,  eoriimque  S  lCtis  rcmiircrurn 

.fiftu  i  .  nonc,  &fcntenti«publicationearceantur,t5.\aiod 
'AiuioHicisrr.buatur,  v(?l inprotocollo,.cl  incpiftolio,  ad 
irros  hvcCollcgitim  juridicumcumaat^m-.ttcndo,  qu^dim 
ad^dcre^c  narrarc,  fuptrqn.bus  inq.iifitns  non  cft  audituv 
0,.61  ad  unum  idcmquc  coilcginm  p.nd.cum  (Tfc  Scabinaru^a 
po^reila  tra  rs.P.ittendi  ada^pro  fe.ttcntiis  conc^picnd.s  ommbus 
n.ibcxcmpt,one&  contradidionc  attjvita, aftnngatar.  7  )  In- 
primis  qu6d  (lue  ordine  jnris  lcvato  vclo^rcgnli^  ordmani  pro- 
Stirusnonobfcrvatis,  quodcftcitra  Unscontcftationor,  folcn 
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nem  p^obi^tionen^  a!*ique  plura,  quaead  fubftantiar«pr<>c*emj< 
fpcc5tanc  dc  quibus  et?am  &  petisfiorium  crt  iraftria  indjcjonjm 
&tortur:5,  pro  lubitr  fetc  acjrbitrio  jndicis  pintcduur  :  prout 
ultin-  a  h«c  funr  ipiiffin^^a  &  lc<ftu  horrcnda  fortralia  verba  irtdtit, 

iH  q.iAp,  136  «^fCumtarntricontrariumftaruatipfre»  C4>/^'  r#/<5m 
trsifl.  Cr:m.  p^rt.i^u^ft,  107  n  67  Erncftum  CoihmaniHiii  bcnc 
fccutDs.  Dc  quolcdor  potcft  r  dcrc  fupra  tnqu^ft  s  »  i  detad.  r. 
Et  ircrumipfunft  Dn^Ddrp-^v,  di^,  M'''-  S  ^Jtt^ft-  '^J^  S3  &  Hq^ 
ubi  poft  alioj  Dd.  plurcs  citaios  docrt  optimc :  Neqoc  f<n:rn  hac  in 
re  (dcarbirrio  judicisinpundo  indiciorum  &  torcurae  loq^iitur^ 
inquo  totius  fcrmc  pr^xis  Criminaiii  fundamcrrum  coriliftcrc 
d\QhFranc.TerfenAl,in  tr.  d.  tndu.  & tortur,  db  init.  inquoctiam 
maximi  committuntur  exccffiis  fictutidcm  iapfus  larrunculato- 
rum  contingnnt  graviflimi  )  judix  pro  lubitu  ac  propria  Spontc 
arbitrari,  fcd  jodicium  fivc  arbitriuro  fuum  difpofitioni  juris^  rc- 
^apquf  rationi&  D4^  approbatisdo<5lrini$  conformarcdcbct  Un* 
dc  nccclfarii  fcquitur,  jydicem  nova  indicia  « x  cercbro  fuo indu- 

jp  cercnon  pofTt,  fcde»  in  jurc  approbatacircdcberc.fJie^  Ci<r;^prw, 
Cumquibusconvcniunt :  Arbitrium  judrcif  in  materia  indicio- 
rum  &  torturaedcbcrccfTt  nonlibidi.^ofum,  affcdatum,&:  in  pro- 
priocercbronatum,  (cd  )uridicum,rationi naturaliSc  vtlexpret- 
fislcgibuscivilibus,  quae  dc  ea  txftant,  conrtntaneum;  £rwf^. 
Cothm.vol.  \  reftf  2fn  247  Vdrts.  cenl.  1  j i  n  i^part  4  con/  Marpurgc 
V9l.  2  conf  \  6  n  lOf  Htpf  d.  Marf  L  i  conf  //.  Vcl  f  ino  pracclaris- 
limorum  Dd.  &  intcrprctum  coromuni  fuflFrag  o  conformatuw, 
Ttlcm  de  Benin^.CamerJl  Sjntagm.  i  xol  3  dectf  /  n  12  f  -  jj  FachI^ 
tds  juridicd  Colomenfti  in  conf.  Cothm.vol.  3  re/p  30  n  /67.  \6t  Hondet. 
vol.iconf  107  n  2j  f.  7.  Mynfing.cent.  6  ohf  f^nS  hrof^.  Fjrinac, 
inptd^.  Crim.Uk  /  tu.  /  de  indtc  &  tort.qudft.  37  n  194  &  feqq, 

XO  Quiaddit»  20o.  ibid  mtlm*  polfc  fuimarircgulan  in  contrarium, 
Quoi  vidt^ictt  indic  a  id  torqutndhoi  non  fint  judici  arbitraria. 
CuialTcntir  frdnc.  Cdfon.  in  tr.  d.  t$rment.  Cap.  //  n  10  de  pericul§ 
tormentoYum  &  errore  judtcum,  &  dlij  plures  ICti.  JudcX  (uuiv 
vcllt  nondcbctfubrogirt  locoindicierum,  HoUnd.  ^  yali^  V0I.3. 
conf.iin  34.  Stdut  virbonns,aequuui& prudtnsinlcnitatcpo- 
t:ijs5c  clcmcntia,  quam  in  fcvcritate  peccaTc,  ut  inclinetin  mi* 
tiiorcmpartcm,  Curcr.inpr,  Qrtm,      qui^  dutem  n  z  d,  indtc  p^g. 
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fo  flurd  hdc  dere  vide \H$hferv.mfis  CrlmfrAH.  tit.  4  obf  t  n^n  & pn. 
mquidd  n  is&n  21  mq;ddfin  Vii.  etunfbf.  2  tit.  4-  Vtdedtur  ctUm 
Dn  Cdffi^.tr.  fdrt.  3  qudfl.itS  n  26  ^7.  Exdcm fcrefolcnnitatcs  in 
inqaiiitlone,  q  uc  in  accufationc,  deriderantuf,  quippcin  cujuslo- 
cumca  faccedit&farrogaiaeft.  Vtdedtur  etidmtdem  qtuft.  n 3  n  f  & 
;  -  ludfi.  114.  n  tipdrt.^.  Sed cxcolaverit  forcaffc  qjifpiam  Dn. 
F/w-Tihacin  partc  diccndo  ipfiu*  verba ,  citra  folc  incm  proba- 
tii>av:.ii,  aliaqaeplara,  qujcad  fabftantiam  ptoceflTjsfpcaant,  pro 
lubicufcrc,  acarbitrio  judicisproccditur,  nonitt  nudi^  &:radc,fed 
juxtaalibi  pofua  &  Dd.  coimmancfutrragiamcflc  intclltgc^da.  Sed 
haiccxcafationi  3c  interprctacioni  locum  rclmquct,  quiDn.  C^r^- 
Z99tu-n  a  contradidionc  conatur  libcrarc.    Scd aliud  ccafcndum  dc 
V'jlg.>  judicum  & iclofis  latranculatoriba$,  aliiiquc  caufarum3cpro- 
ccfljumCriminaliumcuramaccuratiorcm  infra  fuumfaftigium  da- 
ccntibas,  qui  arripiuct  vcrba ,  proutfonant  ,      potius  laniora  cx 
durioribuscxpljcant,  q  lam  h«c  ex illis. 

Confcrat  aatcmhxc  cumiUis,  &confidcrct,  quicimqnc  ratio-  -^4 
ncutitur  ^  anantcdiaiordinariiproceirjsdcfeaus  fubftamialeso 
|nc$,  imo  vcl  Giltem  unicus  p«r  lolennitatcs  in  dic  cxfecutionis  prac- 
Jxo,  pro  forma  &  fpccie  externa,  &l  vcluii  anti  eft  diAum,ad  aliorum 
urrorcm  tantum  adhibifai,poffibilc  &  rationabilc  fu  fupplcri  Ordi- 
K .  -     *  :>cr  non  potcft  aliquid  agi  cx  his,  qu«  inordinatc  funt  ada, 
(  ter  17,  extr.  d.  dciufdt,    In  judicio criminaii ad  cog.iitio- 

ncmcauf»,  adprocclfam  icgitime inftiticndum  ,  &usqucadfcn- 
tcnciamdefiQitiTamdirigcndum,  eruditiirimorum  &  peruifHmorum 
lab  >r,  alliduuas&prudentia,  duorum,  trium,  vel  ct.am  pro  rc  na- 
rapiuriammcnfiumfpatiumrixfufficit:  Diau  itaquc  cft abfardum, 
iUuainun.codie,  imb  mtrapaucav  horas,  &  quidcm,  ubidemcra 
ifypcrcxli^utioncagitur&coguatur,  fupplcri,  &  integrum  pro 
fT^  '  •  ran;>b  libus  nallitatam  viriu  atTcaam/anan  ponc,adco 
^  naraadmirationea:abripiatur,quomoaoi)9.C^r;/;Lav/w, 
virfamcximius,  & tanti nommis,  m rc  tanti  momc.ti,  inumab- 
fyrdam  6c  ftupcndam,  cumq^  ipfum  in  manifcftam  contradiaioncm 
inToUentcm  ,  fit  ptolapfus  abfurduatcm  ,  juxti  ac  ad  mirabilem 
&  mifcrabilcm  prxpoftcratir.nem.  Quod  itaquc apcrtc  &  ingcnu^ 
Ubcroquc  calamomonercc^cpoftulatflcccsfius.    Nam  nontantum 
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cic  invcntt  (iip^;.freci>?,'  ^  jrrublicis  fcriptis  fcquac^ij  Inr^lc 
ci5CorrnSuribu3f  i  blic€tci»n8,  ac  H  cflft  rcs  niaxm  opcrt  r  f 

'  hlci.iud  Ciccronii  *:  N  hilfammonftrpjc  a  quoqDan- fingi 
P  >  c,  qiiod  non  i*liquis  philofophoium  aflcrucnt.  Forn*aiTi 
cllcDtialcjnfvc  (ublUnti^rcm  judicii  &  pictfrflus  crimiraiis^pcr 
quamfcciindumdcfiiiJtiOncn  Logicorun  &  lCt.OTun^  JanKS^iA^, 
^udH,  74.  n.  &  \hd,  cit4tvrufii,  TC5  eft  id;  quod  cft  ,  feu  qaa?  dac 
cHcrci,  ordinc n  qucpio 


re  ,  m  o 


pianetollcrc,  q..odclUc.  ,  -vatovclo, 

figura  6c  ordmej  '  dicH,  I  iibus  pioceflius  non  obltr- 

vat«,  pio  iub.tu  fcrmcS^  aib  tric  piocevdcrc :  Contia  ▼ct6  ciica 
formam  accidcntalcm  tivc  lolcnitatcj  cxtrinfccai>  &  quidem  non 
ipjjus  judiciicriminali.s  &caufa:  dilquiKtionis,  lcdejus  folum- 
n  odo  E^  ilogi,&:  aftuicxtrem!,  ram  atcurratum  fcfc  praberc,& 
irafoiicitumellcincorricc,  in  corp ore  nequaquam,  idqucadcd, 
iit  fi  hac^orma,  accidcntaiis  nimirurr,  flvc  lolcnnitatcs  extrin- 
lccie,  non  ftii(?le  &  ad  amuffjm  obfcrvcntur,  quod  tiinc  exlccu- 
tio  plancirrita  ,  ac  nulia  videri  dcbcat  ,  pcrindc  ac  C  Ipfcmet 
pr^ccfl^ns  criminalis,  ajudiccminiis  comperenrcfornftatus, 
Ijus  mon>enii  tfl'c>dicitur,veluti  fcnbcrc  nondubitat Dw  C^r/ 
di^.  ^u^.n.  13 S  n  2.  4-^&44.'  Quoetiamtcndit  index  roti 
tr^datum  Criminalcm C4r;»^f ptTfitus  r/r-i.  xtih.  jtdnium 


riate,  Ubi  dc  ipfo  &  vcro  jLdicio  5^  procclTu  criminali  i.  >hil,  dc 
mcris folcnnitatibuj  autcm  in  dic  exrccutionis  obfervandis  omnia 
de<'gnahtibus.  /c  ll  in  his  f  irtus  &  robiii  juftitia?  adminiftrandae 
tantu  Ti  fcrmc  conflftctct;  lilum  autem  non  cflfc usque  quaquc  ma- 
gnimonicnti. 

zy  ConHdcrct  itdrum  quiKbct,  qui  rationc mitur,  anquicquam 
poffjt  cxcogitari  abfurdiu^.  Inveitat,  quaefo  ,  fcoc  pcrYcrfuai 
luumd'>gma  Dw  C<rf^#viM/,  ita;8i  iri  jndiicio  crirt^inali  circacaufac 
d'Cu(Ijoncm&  cognit  nnefri,  ordine  juri^,'^  lubftantialibus  pro- 
ccffus  fionobferv  ur  ,  ftnteptia  5c  cxfccnrioeftipfo 

jurcKUilla,  &ini(^ii^»  i[Qi^c\^Aozvi€t\ltMf»sdfcmmm22'e?(tr^ 


ao  I 

iH4g  &  vetef  l.  s      t.n,  zo.  l 
pto  priv^ro  h^bcatur  ,  nec  ji  dtcis.noir.iHeui* 
•  itx.  d  \ah  fig^  Qodeluun.  dtcl,  Ih  n.  zj  Adto 
iod  pioveibioGermanicoexprirpilur> 
rv,riiJCiH)  frcnare  dtcaiur  Ln>  C<ir/x#y,  - 

Upcicuiv.i,  c^ii.  jiira& procelTum  Tftl  pcr tranfcnnarn  per- 
'  ;rat«rja  jucHcii>  qi:aetiunt 

.  ,  cuod  iiicipit  a  Jitis  con- 
tX  :    unne,      dur^t  usc^uc  aU  tentcntiam  ciciiiUtivami  eirciitiam 
^   ^  •  Uiquoque  ad  ciiifjB  cogniijonem,  ipfius 

^rc^cciliim  nihil  qiacquani  facit  £pii*gu*, 
is<i»uspr  criminahHm  ,  qui  el^  cxfccutio: 

cxteii>A   ,cnnit«*te5i  aci  detcrrendum  hemW 

t6t  aliudelicti;,  jdh»bitae,  1^11  juiic  o  iSc  procelTui 
ii  tc  abfoluto»  q  .icquam  addcre  vcldctrahcrc  Talcut. 
-rnimnih  I  noviUceicdicitur ,  fcd  cxfccutoreinciim  20 
iolfii'  i.anifcftun»  eft,Qui  poli  fententiam  Intsrpaitcs.audi- 

lHlj  .  .  liic  proUtam.rci  judicata:  vigorem  jci  cfT  .11 

K.,  C.  d.  Lx  Ciut,  tei  judicdt 

■    iurerim,  quod  lioii  c^^  pfaetcreuixiur  ]"> 
fnacrroncj  r:i>tc!uia,  priidchicr  ninrirui  , 
.  Ccrfii!<.riibrtjnci«l  u.iiijucircio  inquiliCono, pci  folcnnia,in  dit  ex 
[  pcra»5^a,fatefi&:i  an  fi Jasire yt(^ttur,iptiuj 

^,,,  ,  ominnoefrc  neccnaria,  hcorictiam  rf\era 

'fcm,  &  hocin  partu  nequaquam  crrat,  fcd  in  co  labitur  vtl  rr^axi- 

.  inpplcritalia  pcrcjufncdi  foUnnitates,  indic  1 

,  obffrvara5,  tanquam  per arquipollens.  Tantum 

a;n>abea,hncr(Tcaernipol'cns  nt cf  am  nc  m:njmnm  procci- 
.       -    MTT,  fuj  picrcqucat.      quodcx  antca  dcdiJ(^is 
prrlpiciciiti,  ad  fen  um  patcbit.  btpoHtO> 

j  -    V  ..!  ad  amunim  oD- 

Q  icrvataf 
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fcrvataspoireprocjusmodi  aequipollcntc  vcndirarJ,  juristimc» 
cftmanitcrti,  qubdaequipollens  non  fufficiat  ,  ubi  ccrta foi ma 
cffcntialisaformaftatutacrt,  BP^rVfn/:/.».-^  S  gl  inClem.  i. 
yit.&  hon$r.  Cleric.  Aftn  in  prdX.judictar.  §   l-caf  3^  "  t2  &cAf, 
4.7.  n,  /.  Cravet.ccnJ  i2,n  2.&conf  i77  n.  4*  Dec,  conf  477  n.  19- 

Etformanonposficpcr  xquipollcns  adimplcri,  l.S-^-fi^ 
'perfdlutem  33.  ff.d'  jurjur  Bemh  Grxv  itb.  /.  C9nclu6.frdct,  2.  con- 
ftd.  /.  n.  2,  Seddebear  fi«ripropric&vere,&nonpcradumficluin 
&improprium,  Zaf  inl.uhi^S  ^.fundtff  d  verb.oblig.  n.  ii.Col. 
itjf.isichard  inl  21  per  nuncupdtionem  2  C.  d  teftam  n.  4 
Aliam  quoquc  ablurditatis  rationcm  abfonx  &  erroncac  fuac  fententi« 
apponitibidem/«^«f/f.  i^S.n  47  &  4-t  Bened.Carpz.ovtu6dM:cns: 
Dc  jurc  Saxonico  antc  talcm  conftitutioncm  judicii  criminalis  folcn- 
ncm,  <t)cunMt>bc\)cr  oa5  \.><inlvti<  ^ali^xvSit  a^<\)^a/  nccjudicem 
pro  comperentc,ncc  cundcm  potcftatcm  judicandi,aut  condemnandi 
habere,  vid  n.  4.  &  n.  4S  Si  hoc  pracfuppofitum  tam  cflct  vcrum, 
quam  eftfalfiflSmum,  fcqucrctur  indc,  inquifitionem,inqulfui  incar-. 
ccrationem,teftium  rcceptioncm,  juratam  examinationem,interro- 
gacioncm  inquifici  mcdiantc  tortura,  6c  extra  cam  faclam,  aclorum 
transmiiliouem,  fententiac  publicationem,  quacfit  ante  conftitutio- 
ncmjudiciiad  exfequendum foicnnis,  57^Cbnot)fpeir.licj  cu  jpili^* 
^iXiX  t^i  Carpz.ov.  dtd.  qu£ftione  n  jS.  &  63.  omncsquc  adusipfius 
judiciicriminalis  judiciarios  pracccdentcs,tanquam  fub  )udice  incom- 
petente  pcraclos  ,  &L  itatotum  proccirum  edc  omnmo  nuLio^: 
Quodtfft  abfurdiflimum. 

Notanda  ctiamhxc  Dn.  drfzovit  manifefta  contradidionilim- 
plicatio,  dum  ftatuit  fupplcri  defedum  fubftantialium  judicii  ordina* 
rii,  in  proccflu  criminaii  inquifitorio,  per  iolcnnem  in  dic  cxfccutio.. 
nis  fa(flam  conftituiioncm  ^ur^t)  bic  ijalf  ua^  unnD  S)<^x\w^  ti9  ^^Ol^ 
nc()tp<nil!Ct)(n  ^;>a(^^crictr^:  Quacftioncautcm /^^.  n.  $3.  dicit:  Irt 
quifitus antea,  vel  in  tortura,vel  fpontc crimcn  confeflu$,in  judicium 
criminale  dedudus,  Dor  Da^  acfec^tc  ^Pcinu  J-c  J^^^alfi^ctlU  f/  vix  con- 
feflionem  revocare  audct.  Quod  etiaui  experientia  tcftatur^  idquc 
cxrraomnc  ducium  fieri,  cxmctu  coniinuandi  carceri$,vcl  ultcnut 
torturx  lam  autcm  conftat,  quod  in  ipib  judicio  crimmali  multa 
posfint  opponi  <Sc  probari^non  tantum  contra  confcslioncmpcrxquu- 

lcuoi 
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kutn  cxtortam,  fcJ  ctiair  fpri.tar  csw,  cju^queratTficaticrrni^  rfrff 
cbf.mtdsuiVi  p^^-ti  fif  2.$lf  n.iB  &tti  t.  •h[,  lo  ».  /i.  (jr  ,4- 
&  ttt.4'  9lf  ^  w«  4'  lo.  ii.is  &  feqq- 

Si  iiaqut  artea  l^B^w  fuam  corrit  (lcncm  IfCt  Itm  f<i^(^ia^ <iv* 
IfCtci»  r»:l|f<ncltrcvocarcvixai3c^ctii  qiii(itus  ,  vcl  ciiarr  (prout 
ilfbi  affc  rit  C-if/^.  dc  qto in  qtaft  orc  fcqucnti;  cjuj  rcvocatiorc 
ronobftantCj  n  od6  piits  certo  co»  ftct  dc  contcfTonc,  cjii;quc 
racificatiorc:  fuf  plicio  cft  afficicr  du5 :  Qi  omodo,  q  afo,ficri 

Sotcft,  ut  talc^  &i  alii  judicii  dcfcdu3  &  quidcm  ir  ax  mi,  &:  ftb- 
antialcsfupplcantur,  UiiCl)tK'  i^oliunaur.nt' ^c^kns  t(ei;c4)^ 
lic{)frf«nlict.c!i  i;ul54cndi6? 

Quid  cxcogitari  &  dici  poffct  abfuidius?Quam  cnormcm  fuam 
abfurditatcm,  praetcrca  cui? is  fatis  n  amfcftam  ,  ut  inlupcr  folc 
(qLcdajunt)  n  ciidiarr  clariorcm  rcddcrct  ipfc  Dn.  U7fx.oviUi 
fart.s.qudfi.  130.  n.j6  &  J7.  fcribit  fequcntia.  Rcmancnt  crgo 
rcliqua  duo  tantun  iT.od6  vocabula  judicii  criminalii  ^\n.|icfcc 
S^ols^md w  111  nt  j;^cctnct!p<inlicfcci?ul6acncktc/  qu« ita ad invi- 
ccmdiftinguipoffunt,  ut  judicium  crimmalc,  to^  i:cCtnct)i)Pcin* 
\\&<  S;ci\em\d  tc  dicatur  conftitui,  quando  proccflu  habito  inqui- 
fiiorio,  Rco  dccrimincccnfcffoai.tconvj<f^o,  jam  antca  pcr  fcn- 
tcntian  Jurispcritorummoriis  fuppliciun.  fuit  indidum ,  ita  ut 
ccrtumCf,  injtdicio  criminali  rr  crc  confucto  ac  folcnni,  ^nrc 
txfccotioncmformato,  rcum  ad  pocnam  mortis  condcmnatum 
Jri:  quia  tum  non  foiiim  accufator  mortis  fupplicium  rco  irroga- 
ti  pctit,  ctt  c  €r(3f<  fc  itn-c  an  tcr^  S)a\B  Bctct  ffd  nec  rcuj  hoc  fup- 
pliciumfcntcntil.jan  antcafibiimpofirumcfrugcrc,nccJudiciurn 
hoccriminalcintcrmitn  poteft,  utrcaisCme  voccrur  J?c*ncbN 
tcinltC^.  proptcr  ccrt6  inftantcm  cxlccotioncm  panae  mortis.  ti^c 
Cjrprovtm:  Cocitatc:  Pcft  procclTum  inquifitorium  ftnitum.reiq. 
d.rnrationcmtaaam,  in  judicio  criminaii  folcmni  antc  cxfccii. 
tioncmconftitutoimf,c4no{)frc«Uid^cni?alf3m^^t^  rcu,  fopp 
Cium  cfr.gcrcncquit  ,  &  ccrt6  inftat  cxfccutio  pan«  mortis. 
nihlnniLjuxtaopinioncn  D.  C.r;^am  dcfcdus  fubftantia. 
liumiudtcii  ordinaiiiperidfupplcntur. 

sTcl  tic  "  quiJ^^  «Cti  Criminilifta.magn,  nominii 

«onnuli.  fciipfcrunt  dc  modo  proccdendi  in  Criminalibus,^^rK,n 
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roluTiCQritf3e)CprelT.ijiifacoinmttn  a  >  rcdctlamco^tra du^flvi  n 
^cd  e  rdtionis  w<  njcuralcr»  aequiuwm  ,  q  jas  ta^n«n  poft  ncrfom 
propcereorum  aurorirat«m  ,  jjioru  nqut  arudirorw  n  t«rm«  o- 
mnium  proceirui  Sc  rerum  cr  minalium  ncgl  gtfitiam  &  conrera- 
pfjrn,  &  ext  idecxorta-ii  ignorantiam  ufu  inv j|ucrunt,&r4m  a!- 
tas  egcrunt  radic«<,  ut  nunc  etiam  cum  /nagno  labo^c  ,  ex  animij 
naultorum  Mjgiftratuurn,alioa4iiqacplu  ,  q\ja  n  par  cft,rigoro- 
rorum  honinum.  non  circa  «s^a^narw  SS.  Jjttitiat  jad 'fsm,  tjx, 
im6  nc  vix  quidem  itcrum  cycIIj  po(ilnt,  qnx  qnarnTif  ftatus  ejuj- 
dcm  hodicrnus  calamitoliffimus  hoc  expoftularct  ▼fl  maxi^re, 
congerere  rvcc  vacat,  nec  mcicliinrtituti,    Rcquiritcrfim  fTngu- 
lartm  rnum  laborcm  &  ind  jftriam,  in  ptira-iautem  virum  pr«- 
dcnrem  auroritate  praepolicntcoi :  Juxta  dodrinam  Ttl?,  Dfctdn 
trtdpolo^.  ddferfus  ^S^lcut.cap.  22  n,  /jj,    Sicuti  folct  ficri,  qu*i 
omnemalum  nofcens  faciii  •pprimatur»  inveteratum  fiatple- 
rumqjcrobultius,  &  prayiiopinionis^  fine  ratione  pcrtiaac(a, 
inexplcbilis  fit  tin^tura,  qu«  eiut  ntqueat'  tcluti  lciti  ex  G-ilen§ 
3P  iVier.deprdfitg.dAm  &incdrit  mep-^ft  nuncu^.n.        Ita  eriam  con- 
rigitTc  videtjr  in  perniciofi?  ^c^niignibus  D*f.  C«if/^^nr/icrroribui, 
Na.Tiq^e  Praxis  cj  isnoya,  flntu!la  aliorjm,  castcra  t iroi-u?n  prsE- 
ft.int}ilTmorurr,cura  5c  indagationc  und  q  laquc  fcrme  laudata  & 
recepta,  atque  abeo  tempore,  quo  vidit  luccm,  lincomniconrra- 
didfone  obferyjt^eft. 
^'^      Cu m tajocn  nonnemo ferme  iicerea  if7t,magrium  5ctornmTl- 
lud  opuspcYidoncindigerc.   Rifgc.nTcrit  aatcm  tortjlTe  a)tcr,mul- 
ta  bona  &  lcdu  utilia  in  eo  coatincri.    Ilie,verai»  cft,  fatcoriSed 
funtbonAmixtdnulis,  &  m^la  mixrtd  hnif. 
4 1      fn  Chrcftianif  Kcbufpubliciier^ornm  criminiliom  prima  ma- 
tcrfuit  EccIclufticoriHnextotrcculiipraftcnfa  fanr^»tas  &  afFe- 
<f^:araconfcient'«  rcnipaloflrai  >  abftmcnd/  1  cjufli  fang^j^nis. 
Qjuf»,  fccuitd^ ,  imitati  funt  principcs  5c  fipcriore»  M  Jgl  t^aru^ 
SectiUrci>    Unde,  terti6>  horum  i  --r^cefl^  Crii^inali  ocLflorijfn 
averfio  :  HxCt  qiattr).  pepcrit, &  ncg'{gewriam, fif  conrcmprum 
caafaram  5c  pr<»cctrjgi5n  crifBinaJiu*  :  jhlic»  quint^,  eorum  ?ano- 
ranHam-  Kvjr.^^^tti,  tam  ICroru-a  qooiimdjTi,  qui  «f^ciii 
«rimi'e«ilibtti  funcfundi,  deproccfltt  ^cribendjatfdaciajr,  n  1  «1 


20^ 

KtTXx  inrnianilkeatiam  &  proiervurv,  nedum  maliriam:  Ut 
oHtnpoefjrTimcjiii^iam^  Tuem  rti crx  ^fmdK^hert  utnm  juikcAt  Ub.  r. 
r.i/  4-  ^i^.  nifht  s  t  ?mn  incomT^^decltxcritjmeciico^i  jucijcihomi- 
n«*n  occi<<«rc  impuu^  licerr:  H»c  vciffiir»,  fcptimi,  fnnoccDtrs 
fangoinU  pTo?^.riooam  Ijf  fontinm  hberationtin!  Hic 

0(^a^6.   flim^ajifat  Oi  .«  ntislima*;  H«  tandem,  nono, 

pafifurr  fjnt  Jc  mioartur,  nilito^nj  juftitiac  ftatus  (  quod  faxit  Dcus 
optimiis  ^  In  wciiLisrrdiicatur.ChriftiAnisR.^ba^pubiicis  io- 

tcrltana  <!k       ,    .Ai\b\i<^fi\\tv\Vk\.\ioUnd  i(krMii.yol.s  confA2.n.ft  ff. 
^Acccd  tc^n<ici»&  hacq^^od  forma,      Solcnnia  omnia  Con 


4^ 


-/1  .  . 

fc. 

allc. 
fac«i . 

qnunrur. 


d*cii  CritT^inAti^ad  exfeqiiendnm  adornata,  qiiaete- 

:.tfv  in  a  >tf  ds    7^^<ciTf  i     .  j'ixta  cjm»  fente  i»iim, 

ccu- 


rcittu5  5iDi.  funtarqucobltivandain  i 
e  iaqu^iitorio  :    G^ncraHttr  enim  di(p 


^rout  ccia««  eXMf  tf  i  i*d^hnc  meittiontm  facit  a^cnfato- 
:\\  Sc  rei  iccuf.-n,  Dn  Cdr^^jv.dtfl  ou^jl.  n.  3 2  3^.  Jamautcm,  h 
icvpedjdafolcnnu  elf^cit  luiplcmentum  dcfee^tuum  anic  pcra.^ti 
procclTaf,  fcqucreturttiamio  judicio  accufatorio  ,  propricr 


f 


tum,  aut  roeram  fupperfttutatem.Non 
>cntum  :  Quia  in  procciiu  accufjtorio> 
coh(crvjnt«r,  nul!  i  funt  d^f<clus,&  noii  pntciTt  Jici 
n^hil  dcficit.     Rcmanet  trgo,folennia  taliain  ju- 
orioeffc  ■aeram  fupeifluitatcm.    Scd  nequcfuper- 
floud.ci  rvcirep^trunr,  ip^oC  xta jam d-da non  inficias 

euiite.  Cum  o.i>Biafuptrf!ua.  h aM,  &  evitanda  in  omni 

intcrpr-rannn^  &  difpofitionc,  /  <fuiiu4  i 

l  fin  C.  ^ui  ddmnudi  b$nsir.  fopj  ^  f»o(tm. 
ufefMtu  fupcrfluu.  Clem  exin.  quMmrts  uh  CMrd,».  n.  2^0.  cht 
verk  fif  ^t  fwpeifl  »a  non  finr  leg  bui  inUrmda  ,  tjnqu^m.^ 
ulHu.  uribr.tis  fMCtt  L  /.  f  ^ucd  met.  cAuf  c.  multo  & jU, 
an^rmit  de  fr^bend.  Uf  in  L  dt(.  pr^tor  i«  prtm9  notnbUe  ff.  d. 

jujln.&jur.  ^  .inumeBndcmquefintmordinatacfrcfoIen-  ^  , 

cn    ^IM^ti^i^f^  ininquifitorio,quam 
''^far»rtoiud.c:o,utnim^rumquilibercxpopuloafidi3t,  accu- 
tmliiiqwCu  (onfcalonc«i&^ondcuiaaiioncm,  *^  «^«JJPJJ^ 
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4*^  terret  inciUiatcr  alils  ,  &  formtdo  a  delT<5iiji  ^bftinendi.  Qvm 
confequcfttiat Arcdditur  clarior,  ciift)  fdcn.  ofdoproccfl'js&:  c«- 
dem  (olennitates  tcquirantur  fic  obfervaDdse  fint  in  inqi  ilitione, 
quoein  accufatione  ;  Idquod  abundanrcr  probavi  in  hifce  meis 
dtobus  tia<flatibu5  paflim,  Confcqucntcr  mcrc  hdiriun  flc  ina- 
ne  palliandt  proccifus  intquitatem  in  judicioinquiiitorio  inven* 
tumeft>  obfervationcordini»&  foleninum  etiani  accoratinima, 

fiippieri  Defcdus  /ubnantialium  in  judicio  inquiiitorlo. 

mmmmmmmAmmmmmi 

CLU  iE  S  T  I  O 

Q^UIN  TA. 

Si  reui deliSlnm^quod antea^  nonmodoinipfatortura^  Jed 
extra  locum  tortur^  ad  ratificandum  duSlusy  erat  confi ffta^ 
in  die  autem fententU  txfe<;nttoni  Jolenntter  conjlttuto, 
neget  is  confesjionem  reyocet^m  ^ithtlominHi ,  <T 
non  ohjlantt  ejtis  reVocationey  ultimo  fuppli-^ 
ctofit  affictendus} 

i  I  3  qttdfi.  126  n  ^^. &profuaaffirmaiivaadducitqujdcm 
J^Conft.  Crim.  Cdrol.  s.  Artic.  p/.  quac  tamcn  cidem  vcrbii 
roinifeftis rcpugnat :  QBurix  ^<r  ^cfla^tr  auff  ttn  cijMictcn 
?Xect}fe  Mc  3)ii^eft)af  Icn^ncn  /  tU  tv  bodb  i>ormut)(ir  <>rtcnrlict!><r 
fccMnt^<r  Q5>d|c  f><fanf/r<r  DvtcTfcraucb  uu0  fol*cm  ^ctiimmiin 
$rfat)run3aacr()ano  9^mb(ianbc/  fo  toUlbcfunlicn  ^itu/  tai  |ol« 
i cujncn  von  r>cm  55<fla3tcn  /  elkf n  m  ttn^crung  Oc^?  iXccfifcn  /  toixb 
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filr5<nommcn/  roUhit^trxiai^c  Articul  unnb  itt  cftfiicn  3(rftcutn/  ^ 
i)cniatM|^rtuffCcn  6i  Articult^on  bclWnbiacr  ^rfanniu^/  funtcn 
mrt?  @o  :ol  t^cr  {XiDtcr  ttc  s^v^ctcn  i^corDiutcfi  SDpcpcn/  |c  mif  i{)m 
fol1)CWrlcrcnc  -:5)i)r4tA(unnbQ5cfan(nu^  ijc{)6rc(  t)4bcn  aufftbr>?pl 
fravicii/  cbficctct)cvlcfcnc55r.\ict)(  (\ct)orc(t)abcn/  ininb  fo  ttc  ja  ^ariu 
fa^cn  forcU^cr{Kt*tcrin  aUcwce  Nj?  tcn  i5vc*(^^8cr|TanttBcn/ cbcr 
fontUn  Orr  cnunno^n^cn/  al^  t)crnacl)nact)ma'^  an jcjctt^f/Xib^^ 
ppcvn/  unnD  na*  ^cm  tol*c  imtcn  ©Dcppcn  in  MclcmgaQ  nicfet/ 
dl^pcu^cn/  fon^crn  a[$  s3);urtch(crn  t)anbcln  /  foScnfic  tcrobalbcri 
i>omv55cri*(/  c^cr33rr()ctlnii3(  aufif^cfct5lo|Tcnn?crOcn.    In  quibus 
vcrbis  impcritor  nihil  ccrci concludit,  fcd  a(fia  tranfmitti  jubc r 
jjiitaquc  condcmnatio  rci  omnin6  cxfccutioni  cfTct  mandanda,  i 
uibonolmpcratorhocin  calu  tranmiflionem  aaorum  inquiti- 
tionaliuminjunx.ffct?  Reac  itaquc cxiftimat /o/^  Br«ww  d,tH' 
cuifit.Cdp  9,  n  32.  hocproptCTcaclTcfaaum.  ut ICticonfulcndi 
ndiciacxamincntdcnu6  &accuratius,  an  cafort^talia  (Iiu,  ut 
f  X  iii  rcu$  vcr^  convinci  potucrit,  an  vcr6  minus,  &  an  ab  inqui . 
fito>  taaa  indiciorumcommunicationc,  ex  p'artc  finteliU,  vcl 
anflicrintquodaTimodo  remotiora,  ut  cafupriori  conicmnaro- 
«amfcntcntiamrcpctcrc&conhrmarc.  poftcriori  vcro  cafu,  li 
lcrupuiu$inh*teat,  rci  fi  circumftanti*  nonnuliar  non  convc- 
niantcum  afTcrtionc  rci,  vci  fi  pr«tcrca  dubitari  po^itdc  rf  rita. 
ttconfeslionisrci,  torturam  dcnu6diaarf,vclaIiarationc  puto 
orootcr  tortur.  &  confcsllonis  nullitatcm  dc  abfolutionc,ac  q  la 
ud  o^f  mfMS  pr.a.  tu.  4-  obf.  :.  dn.  )  judiccm  intormarc  poshnt. 
Quan  optcr  dcpofitioScabinorum  fub  hdc  juramcnti  non  quidcm 
fftfruftranca,nt  putat  DnXarp.ov.d^a  loco.    Norj^tamcn  ciJem 
conttacxprcra.r^m  Cum  vcrba,  talis  tr.bui  potcft  eff.ans,  ut 
ab?qucmandata  adorum  transmi.fionc  reus  ultimo  posfit  affici 

Nererroneam  Carp^oni  opinionem  j.varc  potcft  q'ncquam  j 

cautelai/.^.-^.  ^      PO^"»  ^.^^  .^''"^"^1!' 

Zf  iiS  ^deprompta,qu«qucdec,uscffcau.nca<r)mdM- 

t  ;  vc.  biUcqncntibus:  Uc fcilicct  biduo  vcl  triduo  poft  tortu^ 
IV^  doloribusccira.  t  bus  ,  convocatis,ud.ce  &  Scabini,,  & 
Xbito Nocano prpeicgatur  rco f xtxa  carccre m  ahcx.cjus C^^^^^ 


r  ceptctur  a  plTbHcgNotarv 

, wumcoi.il.  2tur.    Hocquc  i;  ftfumcnrD  a  c^i 
fcltib;.  dc conlclTionc  rcrconfcslic^aisdije ratific3t?orc 

rcrluj  duUrandijm  non  cft.    Proind^ylic^t  in  pfccuricr 
cox.fcsiioncm  ir  teriuta  L^aw^  ac  poftea  fpontc  ratllit  ..  -^r.. 
caic  vcJ.T;  ttfamcn  non  audiri  ,  frd  cotidcmnatdripna  fcnient' 
jiidcx  i  -   iifs.  Viromcn' 

fc.tla,  pbiic  )iui  r...  rtc         li;  tc  :  ir.;..>^ 

i?ri>  ulla  poteft  tr-b  ^  jj^^qnc  d^  eo  t?-  «-"^l^o  h 

l,a'crt,  an  r 

ncanohc^  in  tcrnr  ino       cxfccutiorcoi  fci 
toriajpubiicc  crfnft.turo  >  ^mpl-usiio  )  /?t dubir^niun 
iionpuro  reum  talcm  ratilicatioueu' nfgittfiim  ,  fcdj^  ^xr^ 
iraiju4dcrncfryfi;^afn,piopTiioriscoiiteiliortc  affcrturom.q  a 
vjs  conrdifioacm  ^el.d:  cruciatu  cquulct,  iirMirc   '  ' 
con*m,  8c  poftca  coram  judicc  &  Scabini*  rrU.ny  n  e- 
tu  ulicriorij  torturi  dfxcrit  ratificaram  cd  e  crimcn  p^r- 
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5  pctrajTs  ncgiverit.  Dj  priorciraqnc  nui  o  j 
rif  inftruntetUQ,  deco  cnittt  ipfa  a^c'Vici  cont  :^ 
autem  fccunduin  jura rulgaria  eft  omnitim  p-  -^j^ 
&  ofticacbrima:  Iti6  major&:  forriorcft  c.V  ic^ccjvcl 
inftrum^ntnm:  Et  ufbi  cft  Confe^ficfpjirris  .rio  nrrtr^U 
probationis,  B^Z/f.  rcn/.  f  f2,^opvitt'.7(ol  2.  atwipn.  Cr4Y< 

tj  M.  C9nf.  l^,1.  n  4.  f{ol  4Y4!i.\{tl.2  con[.j  :.n'4t 

6  24  ^'ufiArd  d  frfht  injff.^ffi.  iju^fl  ?.n.^.  Ouoi 

pc  ti  ia5c  inuttfis  iliaDli.  CarnyortVdrX^vlericdMtr  re 
iftrtrMa>c»tum  ^  De  poftcrfbriautcm  ,  ih  quo  car. 
fti»fTistjntuui^'»»*.ce  an  nimirum'  rcns  C( 


iicH 


30? 

tl^T  ,fv,  V> •  rxsr     »n  ^'cend». m.  &  exfecwtio  f  atitr  fier'  posfTt, 

iiftiucnei.lun  l«| 

,  aiitca  (.ci  loituian^  conicUionu  eiuiM 
hil  praeterea,mu!t6n  <:ju>4i.ecoa 
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teifioniiindubiiatam  ventatem,  utnoi.a.i.f  .uo  reus  titai.d.etl. 
"im,  fedftatini  condeinnandus  &  fupplicio  .fft..iei.dm.  Fuma 
'feiJiucftatd.fpofitio  Ofi/mst.Crm.  C*tW.  s  <<«3  auic  91.  rt^ni- 
n)U:"onemaa<  ram,tal.ca(u  exiiftente,jud.cun,u<.gen$.  S.quiJ 
vehctD»  C-r  7ovii  aftirmativam  cxcu(..re  ,  iplu.i.  loqui  in  tah 
«fu,ubMudcx,menim»e.bi,  d.d.^iusSl.  n.  ut.tut)  amn  ad- 
veitetiido  u.qi.eRei  dep.ehc.d.t,  «,uod  mmirum  nihil  aliud 
-u«rar,  quim  u-dojo-i  d  ffcratd.en,,  impediatqueexfecutionu 
btKclTunT  T..nctac.liseftre(ponfio,  qa6d  ejujmodidolum  rei 
cr  mennega..t.H..d'xh.od(cireFO.^llt,  ciim  in  anin^^o  confiftat. 

d„,  .  C^njcctur...  «t  p  -rumpt.on.bu.  p.obat.  d.catur  doi"»-  Hoc 
ean.en  eipre  .i  |i,;.taturincafuimpone..d,  r«nx.  qux  adcor- 

■xp  el  ?in  cafu  appa.ent.s  doi.d.fpon.t  &  jiabet  cafu  cjuf«-,od. 
lxfifte..terquitam.n  raruseft,  namre.  fua,  cor.fe.fio.jes  rat.fi. 
Lta  .n  die«fecutionis      l^c^t.ngunn^  J^alrnn^  rvgi>*ncht. 
,  V  .  A  ,LmJ:.t«  vix  revocare  audent.  C^ifl  qu^li.,}6  n.}}.) 
t^S^^^  Ergo.quia„textur^.cu.aeft,omni, 

iI|Wifatiocena     >^    '  iy^D</  auto..tatc.r.  jMobTht- 

texture.preffu^n.»^  at  jn  ^  ^^^^^^^ 

*  (  'lext.  '.  r: 4a'  .  (cculc  nav.gat.  F7-.m.  Zr/  .rfi 
.^,  q'"«:"""«*'"  »  C  ./  /«rfw.  Nonincon  moochJc 

..p,rW«.  fZiZ^X        ratificationiscautel.  fit- 

p,.cat..rcrudei,tat  .e«mplum^^^  ^  Oeo  vindice  miler- 

iter  inh«rcntC5  jud  «''  j;';  horrcndo  ^ff-eceruntfupplicio. 
me  peteunro  v.mm  .nnoceorrm  horr ^^,^,5,,,,,  Irande- 

uod  rece.  fci  G"rs  l  „om.nato,  f/' 

urgicuj,  inlibjof»»»-'^^»'  Filiw 
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fidenaaidiururntoriinfidusilruxit,  cj.s  ^.«"Y ^  ^/^^^^^^^ 

fet.  aT,di(rimi  inhi.ndo.  id^oque  nulU  aliaoccaiion  fcfc  o^^ 
fcrcmc,  Filiu.patrcmd*fcrt&  irgu.tSodom.-cu^n  brucoconi. 
milTe.  CapiturpatcriMaf^irtratu,  torqueturacritcr  .  fatcfur 
crimcn,itorturadcmiflra«  tevocatconfcifioncm,  iterum  proptcr 
ca  ad  cquulcum  abrcptui  confcliiontm  rcpetw.  Indi^-a.cTi 
exfccutioniconftit«to,  coram  judicibui  &totopopulo,  rcYOcat 
co  ifeffioncfn  aliq  iotici  apcrco  orc  conaanter  alfcvcr  in5,cam  vi 
q.i«ft  oais  cxquHitiillmis  doloribui  cflfc  extoftam  ,  lcque  noa 
t^ntem  non  perpctraflrc  talecrimcn  turpi^rimum,  fcd  ctia  n  nun- 
quamdtcocogitifTe  ,  &filiumfuum  menda<:ci«  &  impium  fibi 
lioccxoiio,&:uth.tffeditatcpotir€tur.arfiuxi(rc:  mahc  fe  tamen 
mori,  q.iimitcrumt^rqucri.  Vcrum  fcptcmrcftcs  in  publicQ 
iftojudic»oproducuntur,quiomnc$unanimitcr  ccftantur,fcfccon- 
fcrtioncm  &ratificationcmdcliai  cxcjai  ore  audiTiflTc.  M  fer 
illc  innoccns,  rcrocationcin  publico )udicionon  attcnta,damna. 
turadigncm,  f  ivuiquccomb  jritur,  Pirvicemporis  mtervalfo 
intcrpolito,  in  uno  eodcmque  mcnfc,& judicci,  &  tcftes  omnci 
pcricrantmiferrimi,  &  vitam  fin.vcrunc:  F«lius  autem^-xtrsmi 
impius  illc ncbulo,  arrcpto  laquco  fcfc ip(um  ftrangulavit  AJdit 
Gftrg,  LAUterhck^  ^taa  loco:  ita  folet  nonnunquam  Dcusvindicarc 
in/ioccntiam,  8c  munifcftare 

Ncquc  tucripotcft  D»,  CarpiLovita.  cautcUrem  fuum  crrorcm 
autoritatc  Mutt  Otert.  Namquc  hk  iu  loco  citato,  nequc  jura, 
neqaealios  Dodores,  fcd  tantum  ita  a  L^pticnubin  clTi  aliqua.ido 
rc(ponfum,allegat.UmautemDo>^ori  nihil  pro  fundamcitnfu» 
do(^^rin«3llcgafici,credeod.imnoncft,quamvis  fitccieb-rri  nus, 
Frid^Prn.  km.  voL  /.  confySo.n.  234,  479-  S  ff  Everhdrd,  m  to/f.  in 
Uc.Abautorttate,  Tiher.  Decian  voL  /.  conPS  n  C.tatun^u- 
te  Ti  a  Colero  d<^,  hc  refponfum  Liplienfc  quod  attinct,ap ud  Pra-? 
aicosdifcjuifitiouo  icftexig  ia,  an  &  q  lorum  tribunaliiiin  pra^ 
judicii^  ^tinfiftcntium,5cutrumrcfponfa  Colteg'oru^n  j  ir.dico- 
rumfaciant  praBjudicia  neccjiicaciva.  Q^iam  q!i«ftionem  hic 
noTcrcnoncft  nccciTe. iAurim  tame<iceuumcft>injure  aon  fa  Js 
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fii"d3»i  pTa?judicia  in  confetnie!  tiam  trabi  t?on  ither*.  Trd. 
Prii<krn.v»l.  I.  itnf  4-2  «  li  Tiher.DecUn.tttdftlfg  adverf<  Al  i*- 
tkmcaf.uit  n.iji.  Theod.Rhencking  d.  rtg  fec.& f.uUf.  Ub.  1  cUf. 
S.Cdf.9.n  i;.  rfJptceintTad.meamatdpfell.tnCriminM  n.ys.-i. 
Ijrn  auteir.  4  VI4/»  (.c/rr*  alleg.tum  piarjudiciutn  l.»e  lelFOi  luiii 
L.pdenfe,  non  laiuum  i»oi>  elt  <ii  j  tetuiidatnm  >  ledetiamtx- 
prehii'  f  ingit  c«ntra*r<<ii;.;f.tr»wm4/  dia.dtiu  5;,  Pro.rdt  Do- 
^toris,  t  oletum  hoc  in  p-fli. ,  e<fuiu  orie  lecut ,  etiam  niilla  eft 
autoritas:  pertradita  H-ffm  Vtft  hk.  4- qtc.fi.  19  n  ,7.  Dn  Bened, 
Cdifynv.dtcif.  t2  n.  it.viueipfumihium  itAtt  de  afftll.  in  Uin,u.,n. 
$0  <y  ji,  liitltmj.  Dd.  ctstos    bcquis  vtliidtbita  e,  inteidum  u 
|>offccont!ngeie,'q.od  reu».  quan.vi.»€Xtratom)ra!  locun^  r®''- 
tu»,  del.<aum  in  d.e  exltcutiom  piafixo  negatum,  ex  cogUJtio- 
ne  ulterioii»ciLciatusvelc*rceri>  t«d.o  ai  tca  ranfici»erit:  prae- 
rtimtdrr:  hodic  non  m  latiunci  Jatorun.,  fevetae  ji.ftiti«g.'o- 
l.&2elt.forbn  .ftctiui.t».  fliiiSiiatione  nin  liin.  vexvtcion  ,n  01 
pleruiT.q;lit,ut  vel  uno  atque  alteio  veibo,  ad  protocolh.m  ra- 
niennonam  otato.vtllalren  vuIm.  &  gtft.bu.  tepetitioi e» tot-; 
tuta,  inquiC  oco.  U»l'0.  en.  an.eexiottam  nonratihcanti,  mi- 
nentoi&cie|er.t.      Poicft  etiam  inquifitu»  confelTusexceHv  m  ,j 
to.tut»,  eju5qi.e  nin>i»m  «locitateir.velex  aluscauli»,  qv  aium 
«ri«  vider.  I  oirunr.    Ol-ftrv.  cum.frsa.  tii.  *.  oL(erv.y.& a_nui- 
li.aten  em  dcm  allegiie   Q    tt.an  iidicatleconfeflumellecrl- 
fnen.  &  confefl.ontm  lat  licafl".-,  excipia.aute»,  jud  cen,  eura 
i.  ,uftiqu»ft.rn.  (ubjecifl^e.  at.tnulliter  pioce.l.fle,  ut.qoe  ad- 
m  ttendu.eft.  fidt  „  j. ft.tiaca.  f«& nullitate ptoccfl^usdoceie 
rclM  &  co..d.n..ario;r.e..n  fulre.  denda  eft.  f     .Itos  tiuu, 
ifjt  Vn  (.,:7ov  dtil  ,26.  n.  I  9.     Wult6.taque  m.gisex 

f"cu.i.  ipi-,St,anli<t.ne..adbarcb.m)«r.:(-qucdajui.t)  vel 

CA  r  j.  .an  ci  tcta.  firiffet,  Z-f.m  d.  t,ri.  i*f  S-  /^^^" 
ftq.  Wffol.  d  Marf  ,n  i  ^u.JU*,'»  mtd.mj  d.  qu.ft  &conf. 
Vo\.       y.>r.^h  dc  arhtir  ,ud  iib.  ,  ,1,4  U.  ij"Jl^'  ; 

,tn.m.t)in  ,J  ..r»   <,t.n  2   Cnr  in  fua  '^'«.^  ''^ 
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d  acqmr.lnrelDo^of  Mntid  \urhd^a  p.  4.  Cent  2  c^l-  ^ 
19. zo.  VdMtifTa^rrraaBinchu  oj.ins,  «r  a,n  mdliei.  c/I.^x 

2.mp.ll  M^rf.conr2z   n  I  conl  .2  n,  2,  O^^y., 
G^am,cor;f.2i.n.2!  &te^^cof^fS7         &  S^-K^^J^^  *  ^'^' 
^  conf,       n.  90.  &  hq-    Etiamficoe  lam  Dom.nicam  fu  nphff.r,. 

R.uocft,v<lutipoftalio.clcgamcrd»lTcriiC4/.»  ^  r^mrrtJf  ru/^.wt. 
CS^J.  QLitcquidcxtorturaillcgitimc &injuftcad^ 

cftnnllufTi,  .  - 

Pcrpencfantitaqueiudfccs,  qu6d  omniananpr^pcranti,  cla- 
ra,cercaquc  f  icrinc,fcftinatio  autt  n  improvida  Sc  coc  a  fit,q  .tod 
di(ft:im  FAbnMAx.exLmo,  lilf.  22,  Ji-ins..  Kirum  judxcM.L  1.  c.4^ 
citit  &  in  tcrminis  ludicii  criminalis  applicat.  Quin  &  nrielias 
eft,  noccntiplustcmporiscxabundinttmdulgcre,  qurninno- 
ccnticx  proccffu  vcl  dilationum  coaraacionc  jnfcrrc  pra?judi- 
cium,  Erneft.Cotbm.  YoL  s-  relp.  if  tnfir^.n.  72.  ex  lcg.  aOfentem 
ff  d.  pan, 

N.hil  gravius&meluisincnlcari  potcft  judiciHus  ,  quimid, 
quoddicilolct:  FESTlNA  LENTE  loh  Oliendfirf.inEncbmd. 
Except.fuhtikricd^  Excep,  &remed.  adverf^  tmuftam  (entent.  pag.nnbi 
J26  1. 19.  &  20.  Qjodincatilis  ctimininb  is  pr^(cftim  locum 
habet,/.  /.C.  re^^ir.  rirjf.  ClaMdoergo  qu»ftionis  h-iju^  refolu- 
tionemvulgari  ilio:  De  fdngume  b^mmis  W41U  eif  CunclUio  Ungs . 
Er  verfibus  Ottb^nu  Schvyulertberg  t.  l  V>  D,  antc  parwm  quM- 
tam  conclulionum  Berlichii  lcgendis: 

Nuduqutdemjufto  lamgrata  eftrtifinM  Ib^vd, 

Qukm  par  Aelt&o  pcena  dtcata  reo. 
jittamtn  ad mortU  panam  rft  cunctatio  nuUa 

Longa  fati  -^  reshac  ardu4,  credfmtbl. 
E^roruli  Er;guus  partttrreparaf.Ue  damuumj 
EftJ^ttfibucmo^  cauttoHHfta  vw^. 


aU  iE  S  T  l  o 

S  E  X  T  A. 

^/fn  hdnmtui^  m  pro^>tnm  judtcis  bmuentU  dep^ehenft^^ 
posftt  ahs^ut  communtcatione  aliorum  tndiciorum^  [t  qucc 
comra  eum  exjiant^  <sr  ftne  pr^yia  ddfen/ione, 
tortur^  fuhjtci} 

DH  quaquxftionc  (ic  llatpjt  &  fcribic  D/i  Orpz^ovhts  tn  tr,  i 
m  p,trt.l^.  ijtufi.  140  n    103.  &  104.    Baiinitum  pocna 
notti.v  haudquaquam  iifficiendum  clfe  d  xcrim,  prius- 
qn  ^    •  ;  lcgitimisptobationib'Hclccrimin«convi- 
&usy  autc  tjcrit.    Nc  qui«  tamcn  putct,  cfF-rdum  ban- 

nimcBcicfTcp  op^crcaf  enmcxcorolo indicio,qu6d 

b-ifioirnKfucnr,  tormcnt         ,  ^  ..i  ium,  ac  confcfrioacm  qux- 
ftion.bus  extorqucjidam  clTc  cxiftli  o,  Hcer  alia>  fo^a fugaad  cor- 
Mramf  .fficitrnsiudicium  non  prcebcat.    Hoc  Cdfpio^v.is.  Quod 
q.,i,q  i^m  'ta  farraifc  poifct  intelhgcrc  vcl  intcrprctan,  ac  rcus, 
Cufiii.i4dcfcnfio.ic,  cumcju:hknonf.ciat  ulcnt  ou#m  .  ance 
loneiT-taudicndu^.    Scd  h^nc  arbirror  noi>cll«   Dn.  ^ 
ncntem  ,  alia^c  lim  elTet  prorfas  iniqua  ,  &  jufibus 
,  in  fpccic  contra  orln  Curol  5.  art  47  fub  ruhtca: 
r  J^nrruicmoa^pa  iiU<r.  ^ra^i! '^u  vcr  cbrrcii.  & 
.  tur  f  de  pxn.    Vcluri  cnim  ipforufw  iudicuiwhu-  S 
rulrTipcrintcrcd,  quatrcre,  iwA  up- 
plcrcicaHj  ivirc.q      «     .  lo  d  f.n^lonc.  reorum,  eri.m  id  non 
Ec^cor.um,...^^!.^  l.fi'f.ondefenduntu  r^n:  Curpr^v.tn  hr^^^^^^^ 

,  Cond  sMS  n  4.  ^...n*.  mihoc  ,pl  .  n  nccciTanumeft 
in  rd  .o  ..ndororrutr.neho  niod.vouip-endohom.ctdxfia^t, 
&iua..aiuf«ipfo.€oadc.c.u  Fr^n  Z4:.n.inofuf,.crtrn.tuit.mre^ 
^  Dd  j 


to 

c 

3(1. 

ffianit«ris(^rcliij;io 


2^4  «  • 

f(,md>d4e^nYinc  n:,$.f^g  mib,»,.viJ>irmtk  tlf.Oim.ruft  tit.  t. 

,  Propwr«depr.he,,ni5bannitu5,  jam  eapt.viM,  ""J 
*  fupcf  g..&b,n..im*moeftaud.endu.,  I.d  .mn,al.a.nd.cu,fi 

mun  canda  .  &  ipfe  cum  detenfione  fuaomn.n6  eft  aud^ndu», 
fuA  t.TW^cwrr^a.mm.lib.  ..         //• *5- 
no.,cltladum,  conftH.oextorta  .  etiam  ranhcaia  .  cH  .ploj-..» 
nuUa,  froltxihbHVtdeinM.meiiobf.  ttt.*.»i^f  i-n. S-4.S  t  S-f.io.^ 


CLU  iE  S  T  I  O 

StPTlMA. 

Jh prcpteratrocitatemyfty^t  enormitatem  delicli^jura  liced 
transiredi  m  p^ocederJo,  <sr  mSpecte  m  affi.^tone 
torturtt,  C"  denegutione  ^J- 
yocatii 

;Oc3xioma.inatroc;oribujdeUai<joTaUceretr3W- 
Igredi.obtinetc  nonin  p.oceciedo,  «t  p«ocelTus  le- 
tg.timus  cont.ateumintern^ittator,  Udinpun.en- 
do.  quando nimiium ordin.  ptoceffus rite obferva- 
"^XZ  VDJi"^  decrimineconliat,  pleneque  probatum eft.flC 
ji'dex  ta  ve.ive.f-t.,rinenormideliAo.  noni.iputat.onecnor. 
misdci;ai.  v.deaturapnd  Fr.nctfc.Verf.nal  in  tr.  d  foM 

Cothm  vol  i.u/p-u  Ultmc,nrtt'uc  f  roa  Vetr^xt  Ju^ufoUm, 
in.onl  MMt  Cnm.cAiu  i4  n.  >.  jipct.tntxt.qu^fintregul.  ,n  vttb.& 
'      >'  ttnd 


h 


L$n4  L^mmntcnunmn  44-  Cram.  vol.  ^»-  ^^P^'  *'^^f'  ^^^' 

n.      FoUer  tnprdci.  Crim/m  verb.  & quod  fuffocAvit  ux$rem  n.  /I. 
I4(ult  lurtdu.  Col$menf.dfudCothmdnJlb.3  ^^^-  3^  t^^'^ 
Vqq  Diin.M$ll€T.  in  SemeJIr  itb  s-CMp.i/.  In  fpccic  hoc  *HeriT  in 
_;rirr.inc  1*1«  \U|cibtis  &  Aflafrinii,  Carer.  in  prdit.  Cnm.  d.  t$r^ 
ur.  4.  4.  n.  t.pag.  mibi  7/.  Namqiicillu<l dog^a>  inatroco- 
(bui,  nvccnonnibusdcliais  jiiraliccrc  tran^grcdi,  finc  mica 
ilisacccptam,  tiuquam  non  Tcridicum,  ncquc  juridicum,ordi- 
cmquc  icgum  contiuvicTC,&  procclTum  jnftum  intcrmitterc  per- 
littcns  ,  aplcrifquc  hoc  in  palTu  fanioribus  interpretibus  pi*, 
inae&rcdcimpTobaiur,  Ernefi  Cothm  vol.  ^  feJJ>.       n.  iS6. 
hjid  cnim  reagis  a  pictate  alicnum,  quid  a  rationc  &  (cnfu  cofr.- 
mnimagisabronum.  qi:amdiccre,  in  criminibus  lcvibus  jura 
^jurisordmcm  obfcrvari  oporTcre,  fcd  in  atrocioribus  &  gra- 
|iotibu^d=liai$/)ura&jurisoriincmY'.o)arcl  ctrt?  Emrfi  Ltthm. 
laUc  n.  387.^92  MdeddhHomntr.cwmeisobferv  Crm  praa.nt.f. 
H.i^  rt  is.&frnq.&tit.4.obl.^6.n.iO.  //.  U.  Ubiquoqucnon 
fromifcui  omnibui  magiftratibus,fcd  quibus,  &  quomodo  cr.arn 
pun.cndo,  iuatrocioribuOuraliccattransgred^  poteft  vidcr!. 
NonpoiTumitaqucnonimprobarcratioPcm  Dn  Eencd.Carp- 
mitntraa.crim  part.3^qua&.i2f.n.52.  pofitam,  cur  in  crimi. 

^ibusatroc.bu.vclatrocioribul  ,  ^^^^'^^V'"'^"  '''''rnfrl!^'^ 
Tutem  Tcrria  vice(inteMige  novis  &  fomoribu^  md.ci.s ,  fpcc.c  a 
prioribusdivcrfis,  cxftantibus  vciuti  rcae  fcrib.t, 
iitat,  fccutus  idemCarpi.vi^^ibid.n  sr&f^'  quaeftioncrn m- 
f  rrl  liccat,  ac  il  Elca.r  Saxonix  hoc  ita  propterea  conftitu.iTer, 
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magm  ti9mtnu  4;/<  icfcrt.cui 

Iwiio.  i>olt»o$,  ^^i^'  ^  jiciosfcriptoics,  ^  .  ^i- 
cii5MajclUtisdiv.i^a>  c\  hatnanae>  fxlt^  oixh  -^g«- 
»cnm,  aiquchikctiarr.  tantuin,  autad  qu^iuo^  c 
nationcm  vcjuti  poirc  trAdant-  Imoci.m  ita  cx  ft  o 
quidcmjudiCiotcaiiUmc,  ^iQit  JyanrmUMtiem)  oLOgrJVmg* 
eflcicrimcn,  c6  firmiora& grjviora  ttiami.  dici- &  argu.t  cfica^ 
praeccdcicdcbcrc.  Qiiod  fi  qui^ diccrct,  eomodomulia  dcH- 
dtaforeiiKOgniia  &impufliia,  hqunquc  hoc  fecum  rcpi  tarc  d«* 
bct,  aitcro  illopaao  fuiurum  ,  ut  m  »tf  fa&pe  bom  &  infontci 
plcdcrcntLir.  H^c  A:ol:em.  Hi>;  on/n  no  obfervr.ndum 
«U,  i)«.C4r^;i<7ri«mluipiar  eimn  emorcnr»  pro  fc  pciperair.  ;j!le- 
gafTc,  Hippoiit.  d.  Mdrfil.  &  D4n.  M0ller.  in  itf\dcm  didts  locit.  O.  ia 
inquaeftioneanieccdcuti  loi^n.h^.  Prdct.cft^.part.  f ..iperte Utc- 
tur,co(demdirede  fentite  contrarium  h  fcc  vcfbis:  Quod  ipfuiB 
tamcn  Dan.Mo  icrus  di<fto  loco,  in  punu  ndo  tanti  iricclo  co con* 
fefl'^  vel  couvido,  non  autem  in  procedendo,  &  anteqi/am  ccr;A 
C0f;ftat,an  accufatus  vel  inquilitus  deliAum  atroci(Timum  crmi- 
fcrir,  nec  ne,  vcrum  clTe  putar^  quam  dcclaracioncm  dcfumfit 
CXtraditis  Htppol.  d.Marftl  dt^.  $•  dtltgenter  n  159  Hac  Carfxj)* 
ytw.  Cui  fcntcntias  lai  quam  arq^iori  ipfe  iiifupcr  fublctibitibf^ 
dcm,  &  itafuamopinioncm  in  hac  qu«ftionc  cxaminatam  fua 
fponterefellit 

Eodemmodo,  eadcmquc  injurla  videtur  BnCdrfz^ov.  in  pract, 
Crim  fart.  I  quafl.  2  3  .n.  2:& cenferc,  indeiidis  atrocioriboi 
accufatis  vel  inquiiitis  Advocatos  eflc  dcncgandos&  j  diccs  ct>n- 
traillos,  jurirordinc  non  fcrvato  ,  ftatim  ad  punitioncir  poflt 
procederc,  quoddcmonftrare  vultcxcfr  plof^moll latrOnif,  ubi 
fcribit.quodjudtx  non  dcbeat  patialiquem  advocare  prof;imofis 
latronibus,  citan*  ibidcm /^^.  Cotiftttutiones  ff.  deafprUAt  Btflu* 
W  Dd.  Dida  autem  lcx  Do<5lorcsdifponunt  &  loquuntureSC^ 
prcfse  incafibus  ,  ubi  inligne*vcl  famofi  larroncs  condemnati 
funt,  idquelcgitime,  nimirum  prii^svel conftsfi,  velconvi^, 
utindubitaie  conftet ,  ipfos  cflttalc  .  Aliterautem  &  ordini 
jurisfctTatocflTc  proccdcndum,  &  Advocatos  omnin«  cflTc  coni- 
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tta«ndo$  ,        ettam  ncn  ptrer  t  bus  J^nJoj  i  qnanclc  noTi-^ 
dun.  ccnftai  hurtt: ,  vei  iliuiTi  clTc  afocen  dciinquenterr,  latro- 
ncrr»>  velfamofvm)  iaricnerri  ,  fod  adhucinquirirut  de  eju5  dtli- 
'  if       ^  cuf^ti  lacrciin  i  fit  reu>,  piane  5cpif  r  c  V  de 

(!  Crm,  pYAti  Ut,t .  gntedut.»bf  /o  r^oL<nd  k 

ib.     fon  9- ZdVger.  de  t^rtrtr.  tn  fr§oem. 

1  t  dffcnfioucj  Cv  ddvoc^ci  non  admittantnr  ,  non     cr Jtur  a-  C 
trociraj  df  i  cli,  fcdcjus  notorieras:  ut  Tcfle  fcribjt  Emtft  Cothm. 
v$l  S  re/f.  $0,  n.  z^^'  ^43-    Efi fvhfaiftin  TACultattsjurtdnd  CqIo^ 
niefifis  Fdrtnac  f»? r'^  Cnw  lib^j.ttt^f.  qud[l.  S9-  n,  ic(^  tdemltb  i, 
ttt  $.qiuft  z:  "-"ft^^   PropterirrputJtaiatrocinii  Sciilia 

airoctoradeiicta,  o».  inquilitorum  ,  vel  accufatorum confcffio- 
nem  ,  cquu, cicruciatu  cxtortarr,  plurcs  inncccntes  fi  ppliciis 
elTe  affcdtos,  dcmonftranc  exempla  in  apendice  poft  meum  tr.i  - 
&iium  clj  Cnm.  frnH,  appofira.  Plura  quoque hodierna  pro- 
Cfiruum  Cfir»  inalium  rcmj  cftateCont»ngcre,  nullos dubito.  y 
'  Qgii  aucem  dicarur  litrofamofus,  ne  quisquam  pericoloieer- 
rft,  vidcar /»^4^*//  crtm.pracl  ttt  i  dicl.obf  to  n\  $.  &  feqij.  Carer. 
in  fTdci.crim.  tracl.  ae  affelidt,       dccimuso^avtiscafuse^i    $  &fqq. 

Cccafioiie  hujus  matcriae  mcminiffc  haud d;rplicer,  axcufatio  g 
nomvulgi  j  .dicum,  qui  mifcris  &  pauperibus  inqnihcis  vel  ac- 
cofaiis,  d^bonis,  eruditi^  &  periiis  Advocacii,  officii  fui  immc- 
morei,  n  on  tantum  non  profpiciunc,  (ed  etiam,  procul  dubio,  nc 
ipforum  a(jr  *»gnorancia  Aui  malicia,  aut  utraquc,  6i  vioa  proccs- 
Ai^pacefia  t  Jcd  vuigentnr,  obcrnduntCau(idicos,im6  rabulaS) 
qoosinjudicjoh^bct  cjuratoi  ,  f«pe  indoaiifimoi  &  impcritis- 
-fimos,  nullumpiait^ica,  ctiam  •  aldceiHagicancibas  Advocacum 
adrDittf  nca.  Q»^»  pot  u^  crudelcs  funr  homicid»,  q»am  ur  no- 
tten  judicif  meieantrr,  ynttobfweas  fraa  tit.  i.obf  A-  n.i.&fqq. 
^i  nonnulias  cju^  gcaeriN  ji.dicum  vana.simpiai,  &  ftolidai  ex- 
Wac  pnei  Jrgerel^cec.  Sed,  quianon  omnesibi  repcriuntur, 
qiia  egoaud haaenusipfe  fiimexpertus  ,  leaori non forc 
ing  aruma»birror,  fi  cascum  rcfponfTonead  unDmqn^mq-,  brc- 
Tkula  propfer  reigraviratem&nectflitaicm,  bic ord^ne  recen- 
feam  Pr  mnm  ii-q'ifcft,  ita  loqni  (olcm:  Antcmcacera-  9 
|>oia,'quaaid.u  ego  hoc  ftm  funaus  officiojnon  ftiit  in  ufu  Crimi- 
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no.^.  .n.aire  .Uvocatb  v.l  proca.acoribus  .lii.,  ^^^^^ 

quidnovimtroiacirur-      V.di.  quxio,        ,  r 
JicuUnisft.hJa.nerumpaataUeg.noiK.n.  f^"]^'^^^ 
;um,  numaep^ffi  ne  ag.nr.  p,,a.fefeexc  S^'^;"^^;'™ 
nonptocedit,  nic  valecalUg»do  :    Nj  .q  a  n  ho.  ti^  .1!  ^..t. 

(ol,t:s  n  ,4  tn  mMcru  crhmndi.  H'.fg.  " 

Simas.  crudelisilmus  eit  Vyrra-inuj  ,  pra  >■  «  1  n  -ti  vocn 
Oldf.tdorp  cUf.y.tct.  1.  d  poduUt.  fulPeli.fAdi  fo 
ntiU  tavejng.  .iciion.pMh  p4  pvln  virf.  tt^iH^  cum, 

Mo«  iamdiAusceiifetur  inetito Tyra.iiias  tru;icuIctiiiHimu$.TB 
quavis  i.nma.iitate  toleri.ida  atque  s.tcufanda  lacauns  hom.  u- 
basfpeciol*amtqaitat;s  ,  Scco.ifaetudinit  invctirat^coiVAn- 
platiofacil^imponit.    Uade  mquit  L*aMt,:ts  Ub.  s-  de  jH[bt. 
(  ip  10     Illim-feridicu.itur,  qui  inh«renr  w  pirfua.Jon.  va.gv 
ril.bciKercrrant,  &  ltultiti«raasUvent,  a  quibas  U  pcrruaUo- 
ni«  racionemrequitas,  iiailaTj  polfunt  teddere,  fedadmaprutn 
iudiciaconfugiunt,  quid.llifapieat.sfucnnt.  ill.  proba/ermr, 
illifciverint,  quidctret  optiuium,  lequeipfa.feiilibus  Ipoljant, 
fapiciuia  fe  abJicant,  du.nalieniierroribuscrcdant.  daiiitaqj 
cum  iis  evrare  volet.q  ii  -onfustudinis  tequiiita  minus  rea^  ex- 
cutiunt:  Grav.intr*ft.d  tort.cdp.  2.  h  fin     Non  aatiquitaifola. 
nona(au'.ira  frequenJa,  non populorum  tiultortim  in  camcon- 
fenfus,  nifirationabiicpriucipium  concjrretit ,  lueri  eatnlatfa 
poterunt.     Hb;  itaquetua  tuorumq  le  antecctforum  corr-.p.e- 
la,  fivturusitrationabilis,  etin»  lieircti.iveteratitfimn^.cfFecit, 
uttu  Sc  illi,  pLluii.ar.qucaUi.im6  totpfovinci«  Sj  Regionesnaiw 
pceaiscracisucurinaiimeris.     Et  nili  abhic  pravitaic  deftiteris 
('«petoj  VindiA«  obnoxiu»  «rii  aeternae  lUOlCII  VINDEX 
T-vNiVb^l  OhUS  EKrAT  I.M|Qt.)I:      Ut  reae  5c rel  g.OiA 
c.init  Poe  a  Rei  non  bonas  co  iluetudapsTi  «a  eft,  nec  praffcfiHit 
iuridiTuu>>  necixatttcali»  quamvii  ioagi;.liaiaururpatioi)e:  ^.•'<'- 
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i»  l.2dtMfnrf.  cdp.Mdneltrdmdudientum  c.cum  vener*h\lU  af.fm. 
«ii  LV  tt  ,en,,,tud.  ..  fit'p7a  t.  utiltd.  dijl  S  (^f  i  dt  lon- 
fuet.lib.  t.  Mejemb.infAtAt  tit  diegthm  n  9-  Anton.i-db.infuoitd. 
tik.t.'tit.}3.qudfit.l*ng  Ctnfdefimt  t.  VttutU»eironncnpa- 
tiocinatui  c.  lonjuttudo  d,jl.  t.  i;ui.tin  >tr  ^illivtai.  l|<  Uwt 
Snil.rcrcClt.  Conruttudonial?,  diiitiiinitite  lempoiis non  rri- 
Jimt,  frd  auget  iniquitatero;  nec  improba  coKiuetiido  excula- 
'  >nemi.lUn  J.pud  Deurt-authon.in«»'b«bct.  l^fltmh  (onl  4i  «■ 

&ibi  iiim  Vldirtc         conf  s  «.  'i.  conl  *  ^'i- 

Tott  vot  3  cnl  ,6i.n.  ji.  J^m  auterr,  defeniio  eit  juiisnatuiae, 
/.  i  f  d.  jnfi &}ur.  dlit  jjutitm  ttui  fimii. 

Ct  od,  ne  ptotfusVideantur  intanire  ,  non  quidenr- negant, 
»d  (i)  obg-nn.urt:  Quarr  vis  ir.hxrean  iQi  iovetctatae  confut- 
lid^ni,  noi.  tan-en  hacc  defeiifiontm  tcUit  proptetea  ,  "«tgo 
•an  fuirfi.biatutuiur.quam.      Sedccce.m.ler.quam  Imtbl.tei, 
?cisn»ci'quefeUi.>vclv»ntes:  bin.n. '.etoUere  r.egant.  d«- 
..fortn  k  l.cet,  n  td  aauten.ad.ftumtinemneceflaiia.Advo 
cato,  pimiri  n-  dtnegant.     Fet.rdt  cl>,  ac  I,  dice.ert,  le  »g.o 
tar.t.  fan.tattmnor.invidere.necin  ped.re.&r.h.Um.nu^eum 

ita  includrrtnt,  n.  irtd;cr  pateietaccefTu,,  ne  '"•<»L"^"';""?^ 
porrrgiptlTcnt.  Cc  cclTo.l.quo,  o.rnia  ^«"«ff*;;';'' j^^»; 
L.bt,t;.ft..tori.rffetcor,ce(l.o  ac  patum  prolutura^  Dd  omne, 

t.it/s.  n  1.0  &  tin:ed  7      '7-  Cr-.ivf.  conf  t7U  «•  »• 
tt.miuu    l^H  Keu(riT  iib.  }■  crf      "•  "■  ^»"/'??-  ,,      ,  .  /- 

E^rnfpec  e  Advoca.o.  dcnrgaiceft  n.a^nam  toHeredcfenfo- 
n:.ra3.  CdJ.etd.  Ofdfc.  Lf  redemont.  .n  r..nt  l 

eidL.t,  C  d.ddv»cd..dnerfiud,c,or.  GrdVd.Jii.  ,  c.ncUfrdit.^S- 

dtr  n  c  d"r  ^&  n  c-er  cl  fcrvare  d.ct.nt,  &  m  i''«»-7;5;f 
;.)t".do.,.antnn  .c  pr.t eiton  p>..oc.n.un-,  l.O-^.ult. 

i.jur.ffc.  ,  „..i>r»;.rfr.ratc,  Ixd  J}-  i»r'- 

Q,.d.ta,rtrrvrr.er  cf  re^r^  rr  c^^^. 

UlL..t,r.e.n.uifi,.r)ei<orl..S9^'J'''H-^^^^^^ 

e  4 
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AdliocC^j  plerumqnc  jaa^cuiu,  fccandlde  cumreis  atflnros: 
Etprrerumpcioncm  ftjre  pro  judice  prjetcrt^.  Sedqan  htcift 
candor^  qoioptimummcdiuni  &  primim  dcti^nnonij  ad^mitpar- 
tem?  Quae  dextcricas  porriin  procfiri)  fpcranda  ?  lojuriamin- 
fcrt  lcgibujjqui?ulcm<liorvjdcri  ,  q  jam  ipfjelcg^s,  R^Una.  ^ 
VMl,  vol.    conf.{2.  n.  97-  Fxrntac.  in  fraH.  Cnm.  Ulf.  r-  stt.     quAll.  39. 

-2^.  idqucproptcr ratioues  iutracl.mefi  dcdfpcH  tncrim.  n.  iii^ 
Qaamvi$lcxmulcumconfidatdcfuoniir>ifiro,  caf.  h$nA  mtm^ru 
/.  d.  Eleci.  C4f,  in  prdfentia,  6  d.  renun,  Uiurent,  Tennin.Rodulpk  CdUt, 
2rji  n.  j  C4ut.  ib  &  CAUt.  87  n  /j.      Hoc  tamcn  corre<^um  eft 
hodic  per  C4p.  quQnum  contra  d.  proUt.  Ldur.  Ttn.  Hodulph.  caut.jsj 
nS  &  9.    Ubi,  limitando  iftam  icgtsconhdcntia»Ti,pergi(5c  di« 
cit,  fecuscffe,  ii  Tcrgat  iii  altcriu^  prasjijd>cium.     idq  ic  merito, 
qaiavulgus  judicumfiducii  indubicatae  hbi  tribucndac  fidci  noa 
tar6  audader  mcntiuntur»    Etpr«(umprio  ,  qu»  aLoquM  fiat 
pro  Yidicc,  cotruit,  &  rcfolvitur  in  fu.Taura,  q  jandoapparctnon 
obfcrvato  jqr?tordir«(cujus  parsiBaxima  fant  rcorvimdcfcnfio. 
&id^a  nnccciraria)  nontllc  proccirum,  /.  fanctmnf  ubi  Cyn^  & 
Batsf,  CydJudic.Bdrlfat^Canf^'^,  »,  i,  yol^  1,  Grawjf.  icn'.  r'- 
jp^Cvtbman,  voly3,refpy  29^  w>3f^. 
14     Dicuntcriam  (5)  fcfuaconicicntia &a-qufTafe  iii  p-cKta:ndo 
uti.    Sclcanonexpropriofinu,  vcl  pc^^orc,  rcdcxconfcicntia 
lcgis  (quacadvocacoJomnmo  admirtir  ,  i m6  fccundiim an  c di- 
dta  darc  jubet,  ctiam  non  pctcnri  cx  officio)  d-.bct  circ  profccaa, 
&rccttndumtrimjtcs  jwris  regulaca,    Bald,  in  l,  t,  Co/,  /,  C,^ 
plus  una  fententia  Hktron,  M^gony  deaf  Lucenf  ^9,  w,       cJr  ab  eo 
ihd.ckM.  sietmkl^igy  d,  regm,  fec,  &  E  lef  hb,  f,  cUg',  2,  ». 
c.tp,  12,  Cacker^Oiafc,  dta,Uc,n,  S9y  ^rnold,  Rayger,  in  dtjp.an  jti- 
dcx(eaindumc$n(cient,Vetr,neigyM,  z.qiult,  /,  »,  i6s, &fqq, 
nocb.dearbitrjud,  caf,  i,n,  ^-^yltb,  i.^rh^ming,  decif,t6,n,  t$  S.krad, 
dje^dypart  /#,  fe^,  /^,     ^o&i^n  aHegatt.     Ajioquinjadcx  ha- 
bctorpro  privato,  l>  pr^biksium  S .     d,  jur,fifc, 

Qjodobtinctincaucum,  urctiam,  ti  j.jdrx  propruiocul.  (nd 
>  fcdensintribunali,  vclinaan  jufticije)  alique^  vidctic  mjUri- 
crumcofomicrenccm,  enm  h^od  >os«ic  coqdcnnarf,  neq  j^tor- 
qucic,  SfccuUt,  tity  dyfentent,  i  qHalitcf     h  GQtkofrcd,  aBav^ 

in 
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Hitheorii:AcrimbiAlifracti(4  k  lutUx  n  ij  ]6  i7»it'& Miiihidmcit.iti. 

'^'iitJtf  8c  capitc  ^uo  Tc!  p) octdcrc ,  non  (oluin  p«ri- 
jjfam,  fcd  cciaTi  tinaerariam  &  i«f  iratis  t\\  plcniillrnurn,p4«/. 
Cdirenf.ad  i  pLuuft.C  d.  judic.  ykient.  rV^nt.in  VArth.  litiliss  lik.  i, 
cxf.  14.  n.  ty-pd^. 

iEquitaf,  qusei^oncftjurercripta,  fed  ci indigeflo  m^dd,  & 
co  icepta  artt(St  ooe  animiorinirc#ntra  ccnorem  j  iris  (cti^i  nua- 
quam  eft  fcq  jtn  B*rt.  &  BM  in  L  i.  C  d  ieg  Ul.  ml.  fUcuit. 
n.  s  Od.judtc.  G'<il.  i.obf.if.n  24.  Non  enim  «xccrebro  8c  cap{« 
tealicuja^  «qiiic^snafcidcbtc,  "(ed  exartc«<|ai  &  bowi,  perrc- 
{)tiTk  ra':or>«m  «ic^ici,  qu6d  li  no^fi.Uj  tcmeraru  &  capriofa  di- 
cimr  d.  expenf.  cuf.  i  n.  it.  K^tchen  d  invefitturar,  fd^ttomkus 

$Mf.S^-'S' 

Qjoi  ccrcbr nnm  ido^am,  fi  fcqui  vellcmut»  nihil  in jure  cer- 
tumeCct,  iquibuslibec prierertimid^otis  ^  ad  quamlibct  imigi- 
ncm  raacviitoics  decorquentibus  Z^f.conf.  io.  n.  $4.  /.  i.  Mpf 
mur.  6,  obl.  6$.  n.  4- 

Hrnceiigan^  B4idi4iilum!  Con^cienfia legii  vincit conrcien- 
tia  nbo  ninii,  /i  c.cUrxci  exd  vtt.&  bonefl.  cleric.  Quodla.»dat 
&  fcqa^rur  Udtt  d.  AffltS.  de(tf.32..m.  2  ride  inre^ivAm.  Ivb, 
0'Jendorp  ^o^^m.     .  cUf  7.  4^.  /^.  defenftorei. 

Ncccft,  cur  Hdantdimiiinci  judiccf  ctiam  do<5H>  fa«fci<nria?. 
a  Ti  aoncx  iftku  nanrtatcm)  crrori  faclR  obnoxia«,etiaa»  do- 
'       ,  ut  ipfercitper  «^ni  circumrpedus  &accuratii^  llc  in 
i   .  ,  (xp^rnJcndi  qucdcfdnfionum  juribus,  &  fa»^!cfr- 

ca'>ifti>Ki  s,  ifqu^  lolertu  boni  Advocath  Otinii  itaquc  juder 
accufito  ^cli  iqj  firo  Ai^ocitu«wdjrrdctre(i4ns,  aut  negUgens, 
qiamvisvel  /nat  mi  aadiar  doAui  &  d-xtef  ,  fierinon  porcft, 
iin  fir,  juc  impcritys»  aut  malevolus.  Oasittit  enim,  quod  jnrfs 
^uralitrat :'^,&hacipra,  jura  fcripta  fuffjira  fuadcnr,  Pfllem 
{6)  nifeiicordi«ovinamctiani  nonrar6indnunt,  txSeneca(i[,  2, 
d  bencfic  cd9  s  p«rp«ra»  ai^cga  irci:  Accrbnfima  cradelitas 
tft^  q  i^rrjh  tpoc  lam,  ScmifcricordJjpgcnnfcft,  cirA  Qccidcre: 
(Jjia  cornicnrum  ultimum  finem  f  liafFcrt  fcctim,  quod  Mnreccdit 
npiis  maxJ-ni  re  uurJ  f  ipphcii  piri  eff,  Er  cx  OvidiorMerf- 
'ic  ctiuxhi  poca«>quiii  mora  morui  hab^t.   Quoiafll  di Aorwm 
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htc:ioxtcoti2U  dcbcrcnt.quimikroscaptJvos,  fflorterw  prrmcrirof 
pcrabqiiot  mcnfes,  jn.OitiiDos  iniuf^.c  u.a  diuturra  carccribb»  tt- 
nebricorisdetinern,ni3itcr*nt,  txcruciant  A  qro  quihberju- 
dtx  pius  ac  prudf  iis  ji  ftitiaqrc  sn.^ns  abftincrc  dcbtr,  in  l  .um 
r$u\  li.C.defocnA.  S'Cd.iuftod.re$Y. 

Scdhjtcobtinentincondcmnaiis  Jcgitime  ,  mortcm  n  d<  b^tatc 
promcritis,  &  nihil  nifi  uliimum  fupplicium  cxlpedantlbp.s, 
TdYludc.  tn pYAd.  irim  Itb.  i.  ut.  4.  q^^ft-  27.  n.^i.  VdUnt.  Wtn^h  tn 
farth.iitig  Itb.  2.  cdf.  1 2  HcYtng.  d.iid.  juft  cdp.  i.n  51.52.  Ubi  au- 
tem  dc  criminc,  cjuicjue  circumliantiis  non  usquequaqi  e  conltat,  & 
accufatus  vcl  inquifitusfefecft  defenfurbs  ,  vti  provrc*.vii  adlupc- 
riorcm,  non  tantiim  vigore  juris  communis,  lcd  ctiam  juxta  jura  na- 
turalia,  &  naturac  dudum,  omnino  aiircrxft  fcntJcndLim,  imenia 
taracn  nimisduro,  velfqualido  carcerc  non  torvjMcndus. 
h2  Ajunt  (7J  porr6:  fi  cuiiibcr  dermqucnti  Advi  tatus  concedendus, 
raroquis  fulpcndetur.  Crcdiderim  utique,  quein  tu^^uiquc limiics 
iniqueinquifiviftis,  ccpiftis  &  injuila?  lorrurjB  lubjcciftik  ,  laro,  imo 
nunquam  (ufpendetur,  fi  Advccatus  cjus  dodus  fit,  juribusquc  vis 
&  injutiac  non  prjcdominentur.  Nemo a^.f era  contra  fuppiicio  di- 
gnus  tibi  ab  Advocato  eximctur ,  fi  modo  tu  non  mdo<5^us  &  idiotai 
autcffcdibusfcdudusfii,  Ht  fcdcas  nuc  r  Advocatos  &  piocuia- 
tores,  tanquam  afinus  intcr  fimias  ,  &  moci6  in  hanc>  mod6in 
illam  (intcnttamabilliftrah^ris:  Proutdc  ji>A'ce  impcriro in- 
doAofcribit  VauI.  M#j//  iVfhener  tp  ^hf.  pYdd,  I.  rerb.  Jufittien' 
^t\t\yArticuh  40.  cdf.  i.pai.  mibt  2 $6.2^7-  Fdl.  mnth.paub,  Utt^. 
Itb.i.  cap  ii.abtmt. 

Etquidtum  poftea,  etiamfi  rar6  qnisfufpendatui,velaliofup- 
plicii  gcnereafficiator,  ada  ilTo  Advocaro:  In  proccffu  &  cau* 
jSscriminaiibus  non  agiinrdc  glande  icgcnda,  non  dc  caiccfo« 
dienda,  non  Hc  pariibi*s  Iucij  &  focietatis  contrji^u  dcbiti^nf 
ic  iribus  pofthumicapcliis,  i»eqnf  dcttiticpaut  ofroicgato,  lcd 
defonun^,  fama  &.  (jngumc  hominis  :  quibus  mhjl  tft  in  ©«  bc 
.  tcrrarum  praenantiui,  Htpfol.d.  Marf.  inprdil  Crtm.  dautto^ 
»em  n.s.  Carpt^tv.iMtrd^.Crtm.part.  s  qua^.  n^.n.io. 

Et  fatiu»  rfl  -it>ioltereroc«tcm  ,  quam  innocentcrr!  ccnde. 
muarc,  /.  ^bltntem  f  d.  i$tn.  mclius^uc  Yitaai  &  fanguinem  hol 
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ai  rem^duim  fraftra  fappedicare,  Ifin.c  in  quibui  c4uf  M%tegr, 
reji:t  necef  noa  cft  hi  terminisCithm.  vol.  /  Rejp.  7.  n6.  tij* 
Principinoafniii^iiurpi^  rnolra  f«pplicu>  qMarn  iHtclico  fa- 
ra.  ^'^wri  .  /,  d  chmeftt,  &  Ghirur^^>  mulrorambrachioram  8c 
biani  iPircfcajo.  Did^c ,  SA4vedrd.  tii  f)my.  f&iU  22:  $.  minmbtis: 
AdMag'ftfat«J5ptrnnct  civei  i  iftitacrc  pot  tn,  ncquidd  g  «u;a 
poenicomoiirtc-c  vclitu:  Strpp^^ciii  a  itt'n  i^vigiUrt,  hoHiucil 
VI,  Ifif:r.iti  Arrop  (^u-yHcitat,  Armfd  in  pffHt.  Ub  t.  cdff.  16.  d.  Md- 
giHrdt.        5  .  </.  rr^  /^t.  &  Ecilef.  lih.  2  cUf2,  fdp.  6. 

No.icrubcfcunt  (i;'|r,,r>nntia5ccriKltlitat1,  avariualpcci-  2^ 
cnadjufigcatcs.ctia.-nclF/tjrt:  Nimi«  famptuofuro  efTct  curi^:, 
uiiplcr  jafi^viccxpe\i!l$djrc  rei^  /Vivoc4*^',  &  cuivis  fun,  qui 
plcramqae  f«rtt  pauperei  6c  viles  ,  ut  propriii  eos  haberc  nc- 
acanr.      Std.  (i  «j  jfnadi  lananctiiUtor  capcrct  furcimagnoj, 
«iclTcf,  cnr  decoco  iq  ifr-^^rV  ir.    ConfiiUrct  quilibet  y*r  bo- 
uf,  antilU  fitpropnrio  r;>iru?o  inrcr  uniptas  curi«Sc 

-Tita^nhoninis  Errtfft.  Conj^r^.  .jI.  ^  rejp.  29  n   2)S.        ^  ^ 
Ncc  cnranda  c'l  ("v)  vox  inanit ,  idmisiione  n  AJtocat!  parcre 
mbagci,  actc^  &occalioacn  p  oreUndiproceffum.  Nam,qin 
-pqu.b^idam  Advocati<dcprch<ud  tur  ab.ifut.  ^crum honelto- 
A  n  A  Jvocatorum  afii  n  nc  ^niq  x  a^  poteft.-icque  dcbct  toUerc, 
r.fwif^  Ccthm.  val  s  rf  }  29.  n.  iio.    C.ii  inro  nmido,quomo- 
•d  »i  .d  ccipcritifcMntmidcfi.      qciomo^o  calvah^c  Urruncu- 
latorumciccufattorcdtccxllbilctur,  vidt  Obf  m:44  ftda  ttt.  i  .ob;. 

^'s^o^lHi^n  r  ^rnpIcHccuU,  M^pealn,  prKfcrtim  .  qui  alj.  ^ 
-a^aado  avclalrcr  cccid«^unt,  iii  AdvocatosC q  101  vnl- 

;«ri  nn  pro  ic  p.i  a      co  uempt.m,  lurifl.n  vocant) 

*  •       ^  i.Kur,  coccoatrt^numJmpctuni  jltumbUtjrran- 

>r«mmalitia,  htfum  proteUront.  ambig  im  ft.idro  & 
m  i  ti^rj.ncn  viri.  rnbi»  ^  h  >ucftii  mj  ir-am  .i>ftrcn- 
Sc<p  rn.n.^a:qui:  b«trcrumforcnfiun*peritn.&eiccrata- 
'^.if-ioci^.inhcrb.i,  an:.onata'iproce(r.inmca. 
i^..uu.  .u.  .ut  plunoiuai  longt  H«t  itaioti.u.  Advocj^ 
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ijtimjuJiVe^,  &jpdic!Ojrum  vinapctius,  gttaK  Ac^rocafcrrttJ 
c*n<Hf^^tm&  drplrraironrni  dr  fideicut} -B-</i(.  /«  /.  i  ff-  ^^J* 

l^dtt.  yiebcmr.tM  cLj.fr^titJit  I.xni  hftttten^KHx  ftAlnt  r 
49  (Mf.  \.  In  Ij^ccic  iitiuni  prcrcJiit>cn  »  cbipir  jt'd'r;H  ^,o- 
ti6»  tribuit  h^mtdnm  in  l.pofeidhaum  ij.  4.  /.  wfm.  C.  Hijudic.  hij- 
ccvcrbij;  N^m  fi  ip(i  noiuciint,  nullusram  ai^d^x  invrr>i  i  r^qui 
poffitinvitojudiccliitm  ptoicJarc.  Hirc  t^huFAb  tnQ^d.jif^ 
12.  def.  fAulo  ffft  mtAcxVo\t\  Ingcnio  (iqwitJcM  n  igro,  ^dkjii* 
probo  &  n  aUtio<oeft  opui,  adimj  jtb-n  irtrn  ,  it.vftii  fti^nt 
legibuA  &  MagiihatTbus  da.  iii.rtrai  daffi,  prrfel^ndan^^fiC  Mde 
VauI  Matt.  mheiier.inol>J.fra£iJ}t  I.  vtrit,juftitienttt\tt\/  fdHiif9fi 
pinc, 

Ubilocorumjudiciatamcivilia,  qiJarn  criminalia^qy»  fau^ 
magna  cft  hodicrni  fitculicorruptiffin))  ftiic-taijrunrii  corrypra, 
&  ji.diccit^mdodi&  pcrit  ,  qi  arr  juft:t»»  iiucci^  dediti  &  con- 
ftamei,non  facil^  paricntur  fc decipi acuti>  loj^hifn  ati»,  f<d  fta- 
tim  veTUmlfaHo,  ficuti  lolium  i  grat  o  fepararunt,  DeiiMH  m 
af^Ug  jtifip./tdYerfw  JUtaty  cdf..\s.  u.  &  reliqua.  Advcca:©- 
xu»vuia,  iUiciti^ue  conatus  nuUos  h.^bebLnr  pjottfltis^fed  fine 
dffficulratc  dcptehcndentnr,  vel  ctian;  non  ra»6  in  cjnerc  fuppri- 
njcnttir,  &  a  maiitia  &  abi  Cbus  in  poficri  m  ^^l  ftirerdi,  ii.v  fre- 
2^  numinjicictur.  ridetrAd.tfjeum  deaffekdt  iincrttn.  n.  Sp  Divinz- 
tcautcm  ,  qua:fo,  quid caufasfit,  cut  judiccs  &  a^uarii,  rrix^ 
ncribwfjepcnoncxiguii,  nondirc(96folum,fedftiair  perobli- 
quuin,  pcraltcraw,  in  6  vcl  per  tcrti;<m  manum,  variisqi.eitic 
di»  &  mcdiis  pcr  cuniculoi  cxpi  gn^ndi  ,  Iftigantcs  longc  l7nc 
promptiorcs,  qpam  honcftis  &  fidclibus  f  Advrcatis  dcbua  fa- 
laria  pcrfolvcndj :  Er,  an  frnftra  dicator  ofitatum  iih  d  didcrium: 
PJusvaleifavorinjiidicf,  quim  lcxincodice.  QuflecorruprcU 
nonnallif  i«Iocisexcrtvitintantum  ,  utibfdem  non  indigeant 
iirigantei  Advocatis:  Qwippc,  quAd  noverlnt,  judicem  dona- 
tionibni  potiiis,  quan^  rarionibus,  equomagis  colorato/ qnam- 
asquo.dtphthongato  mnveri,  juxta  iHud:  Dtxerat  bic  dquum  fed 
4uitt4ltrcqHtim\  ?'cauf*palnianiporrigcrenonfi,  quibonitata 

Con- 
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.nipr«valet,  fedculvult.    Kon  metitacauia* 

\:t\'  leipic  ers,  8c  noro»cdraiiodidet,ledoc- 

V.  .       •    i>qi,idlex(3rcii!,  (t.  eircipiat,  ani-» 

snonadjufticiam  ,  (eu  j'-.i.nam  ad  aniraum 

,,  Q/.  ir/wf''.  i»p/irt.ittig  p-trt  t.cjp  n.  n,ip. 

ut  hodienon  loluinmododc  ■  cne,  fed  &  mpritnisdcfayore 

•      •sfundando  Utigaturum  .   .    .Lim  (Tt  necclfe,  (i  caufam  (iiam 

tari  nolir.    Hinc  etiamvideinui  Advocato,cui  judex  favet,af- 

li  ntej,  non  propier*tud!tioiT«nB  ,  fedjndicis  fayorei». 

Id  -  V..  .aulldico«folid»e,erud,tionisofoies  &  rofoiej,  juxtaac 

judicum,  j  irtiti»  adminiftrationem  praetendentium  ,  colores, 

itianc"ipia&adulatorei,nonjtira,fidjurgia  perfequ«nte5.  reddit 

nim  tiv  aud.icej,  &  contta  de  jufto  patrocinio  abftettet  Adva- 

cato»  doa©!.  petitos  &  honeftosf»pi(rime,ut  |nopterea  fub  C}y- 

projuftoc.d  re  cogantutcliente»  plutinii.    Repcruntur  judi- 

cesaiimplicionbujdebono  Advocato  interrogati ,  talem  noini, 

-na^eioliti,  quipalatofuo  convenit,  quia  eruditoriim^nonitio- 

nel,&dextrapattociuia«grefecui;t.  Inde  vixahtei  (ieripotc(t, 

Quial;citatoresjudici»fuafum,  fidemque  feaantes  («pe  Ullan- 

tur,  cum  m3gnoruodamno.qaar.doaa.iadcollegium  ICtoruni 

non  exe.Ppturr,pro  concipierda  (er.temia  tran.rn.ttuntur  vel  ad 

fuperio.em  appeUarur.    Q;.>amvis  h,c  de  procefTu  ?c  caufis  civi- 

l;bu^:iliarcceiil«anturpoti»fimum,  ctim  «)ufmodnn criminali- 

busd.au  &  atd.tufiiithoirenda:  Artamen  quin&  inhifcecon- 

tincant  f»piu5,  nemo  dubitet.    lud^cc,  med u  def.ni.on»  tam  le- 

lib  .s  rcripti.s,  q..imjarenatar»,  &:f.cundum  dudum rea«r.p 

comp  t'Jia.  qu«cunq«eetiam  fint    etiam  .ncrefpeau 

o«ceff  s.  five  fit  inquifitori.  s  ,  five  accufatonu^  m  /ptce  ita 

5Su    re  s  aLentes  non  funt  jud.ces,  juft.t.am  &  mnocent.an^ 

e^um   adoaodofficiirationetenentur,  qu«rcnres  .  fcdlacroncs 

a4ut.  innocenti  irhiantcs,  infidias  ilruentes    &  varuret.aten- 

dcTc    Atqucmfpecie,  qui  bono.  Aavocatosa  reorum  defenfionc 

■  t^ntlupirapac"^  Quiahoc  proptcrea  &  nuliaahaexcaufa 

wCeum.  cuamut.anquam  car.bus  abaaus  prolub,tu& 

1     r  .d  ert  'eolicentiu,,  &crudelius,  autcx  .gnorant.a,  aui 

:;ta^U^n'^rerorum  reo.»sregcmir.^ 
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aU  iE  S  T  I  o 

OCTAVA. 

jIh  Y€H4y  ohcertmalk^Hod  dtltclum^ju^Jliom/uhjicienduSy 
incidenter  de  alio  etidm  crimine  ptrpetrato^  de  quo 
non  exjlaru  indicia  le^itimajmediante  torturaj 
^neat  interro^arif 
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Edehocnegat  Dn.  Bened.  C4rfz.oviiis  i»  trKci  crim.pxrt.S' 
tjudft,  i24.n^ s2'S3'  S4'     Ecnon  mmcrico  inrchitar  in 
c^ntratium  fencientts  &  facjentci,  nec  non  judicum  qao- 
'rundam  ftultorum  ftultttm  judicium,  de  reo  conferifouc 
ratiocinantci:    ^)ater  ba^^ef^^an/  \o\)<xittm\m<U4^ti^m\  reJ, 
ciium  rcl*cn^^ii*fe  I>n4)f  man  Uint  33f(^ba^n.  Quod  non  T.odA 
inhumanum,  fed  & diaboiicum  tft :  Cum  fcmpcr  rncmorcs  cflfe 
debeancjudiccs,  abiqueindiciiirtum  neutiqua  n  fub  cormentis 
cfTe  intcrrogandum:  juicta  ^rtic.  lo.Ojdtn.Crim.  in  cantum.  ur, 
licctreuicrimcniftad  ,  d^  quoindicia  non  cxihnt  ,  coafeflTcis 
fueritintortara,  propterea  tamcn  punlri  mi\\xt^i  di(t,  drtic.  20. 
drd.  Crim.yerf  unboiau4><^lcifir»of.    Htc  Carp7Qv'm  dia  hc.  ubi 
cciifnplurcf  alioicitat,  vid^ihf  m^M  cnm.pY^l.ttt.  4-^  9bC  ^!.&2f. 

Sedhocadeamcafum  taitummodo  reftring^ndumcffeaffcrtt 
«./7.  ubinullaprorfuiindiciaiftcaicrimmis,  dc  quo  rc4«  Inci- 
denterinterrogacor,  exftaac  t  Stcfi»  aatem  cffe,  ubi  deli^jm 
un-imtbaHodcpcndet,  ▼ciconaexicafcm  habct  cumeo,  dc  quo 
jamconfcfrjicftrcof,  &  Ur?<5ifca{a  «dr«nc mdicia  >  qujcdcilio 
q aoquc  dcl i^  cnndcm  faciant  i u fptaam  Sed  priui  q  10 ^  at- 
tinct,  pcrcipi  nequit,qniHt!b»d-«  irn^si/ii^n  d.jl  ftj  C^r^yoniu 
afcfcUriccmdcpendentia,  vcicooDexiutcm  hab«ntia  ;  fichoc 
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di^aetplJUft  rcAridioffii  pUne  nen  convtniat  ,  usqbeadto  ,  ut 
fttfaR.  eidcn  potiui  rxprtii^  contraijttt}!.  Dt;«rt>r»  tnm.' nQllam 
torr  •xitatcD:,  \tk  dcpri  dertiam  l  ftfe  invicerrikabtntitnr«,{eci 
iflar*  divf  rfi  gtreri  ^  delidoriim,  onioi  fmtf,  aittriui  inccndii!^ 
ibideir  facitrr  er  -  ,  liifct  reibii:  J^ar  Ux  ^cfiiiigtrcv  P.  $• 
ju  tin)  articuJirti  .  .l;hn  fctflrffa  Sruii(|lct^  UUtt  /  unnDtt?dl 
Itci:  Mid:  <ux<n  Q)cn*c  vcd^;  t^iclfiltijc  93rrtr  u^^tun^/  nt^ttti  tt^im 
etrtr^t'  "^^'cMcnb  K|ttcl;ciicn  ^^artfd^tcnf  ufihn  ^€}^abt/  ^abt 
t^t  i  cictcf  Q^runt^  t^lbcr  si  f^lcict  uttcrtonuiwnbcfrjjcn 

ilaficn/  Uxai\f  tx  t  cduc^l^  h<tcr\t/      cr  tatdfcfi  ^vmrar^iclc^r/  n:. 
•Sr^icrnunciijl  tcrr.cn  gcitarcr.  5J)cfiintnit  tox  &criCi.t  frcDttiDtj  t(x* 
|)arrcn/  ctcr  tcjf  ff n^cn/ttfk rcAr/  iikcrttKfcnn^urtc/  fc  mcci^tc  cr ^cn 
"  'M(fflnticn  C^riirbfH  11^(1  ef^tiinictcr 

i     .   nni  *5otr  <?<faaf{t  nrcr^cn,  tcnrccttfi^^ 

ttC4cn. ,  Unde  patct  i>  C 47^0^1  «mliociffoex eanplofcreipfoon . 

joftam,fanarrqtclu-rp  fcrttnt»am,  tltii.  iju^ff.  i24.n.s2.s3,S4-» 
in  manifr ft>m  conrradidtionii in  plicat^oncn invoivcrc. 

Qi  6d  fccurd6ftntit,  rationeaitcriuicjolmcdi  dcHdi,  fuffi-  : 
cerc  lcYiulculaadtrieir  dicia,  quaereum  leddunt  fufpcditim,  & 
'quidcm  juxta  cxcn  plom  j*m^ddu(5^Lmex(ola  relationt  judicis 
confulciuii,  in  co  idefr  nuoquc  fiati  et<do,<^  *u.    qudft.  j/ 3.».  2f. 

(.dtf>oym  cvxj:  infigm  jorij  &  jnftitias  u<^ura  lapfuj  cft,  L't 
{ia>  (I  rr.c,  ita  ctiarr  pcrriciofifliici. 

Ind«cia  i^amcjLeiontiarcosintortora  inrerrcgandinon  dtbenc 
cffc  Je?  »ufciiia,»cl  dLbla.fed  cerra>  /.  frjhtes  ^.ofrta.c  d.  ^trff?.  & 
Conc)udcntia,  Liri^^T.  Kr.wf»/.  1^7-  «  J-  Et>  (i  torturalocLm  ha- 
htrcdtbct,  biectria  rcquirontor  ,  conjun^im  ,  utindiciafint 
f  lin  6  Jcgitima,  fccundb Ir gitimi piobata,  ttrtio  adclidtndom 
&  clcUr  ocrdi  m  irqu>fitii  artc  toituiimcon-municata,  &  abiis 
roDciifa,  dcqooDi/.  paflim,  &falBbcrri»icft  conftitutum 
inadm  Cfm.^UK.  25  30, &47'  Vtde$hien.wc4s  iim  ,fraR  4it.  4. 
•i/  I  &  2*  Sicutiin  criminalibui  idcordcmnandiim  picbatio- 
Dci  iLccircndianadcbcnteffccUriorci,  /.«//  C.d  ;rf/|/r.  itaquo- 
^.iipgu  la  irdiciii  dcbertcflr  laJtem  duorum  tcftiim  intcgioium 
fcuii»njcxccpiionrirajoium  leflimoniopiobata,  int.  (p^frtjj  tn 
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l  20  f    ^ut!f.  Otdin.  Oim  art.  2i&so  H^pfol  d  Marft  ttma 
tepsd.  qutjl  Menoch.  d,  arhitr.jud  lib.  2  caf,  270  n  23  ¥acult.\tmd, 
ColonienfisapudCothm.vol  3  rtfp.so  n  224-  &  fqq-  &  22S. 
lc/ia,  pcrfunaoria,  &  qudepro  cujushbet ^n^nitcr  a(I  impti 
pjciuia,  •xpropnoccrcbrojadicaaturfuffi;icntia.  Im6indjx:ia 
infuo  gMicredebc4tc:Tc,  tajiq  um  lucc clariora,  ita  ut  nihil  dc- 
ficerc  vid^a  ar,  qua  n  propria  rci  confcsrto,    vtde  obf.  mm  Crtm, 
prd^.ttt.4  9bl  I  n.  13  &feqij.&tLicttdtos  Dd. 

Namcademeftratio  dctoco,  q  ioad  tocum,  quae  cftde  parti?, 
quoad  pattcm,  Everhard.  in  top.  in  loco  k  toto  adDartem.  Franc.  Cdfcn. 
tr.de  tndtc.&tenn.tnpram$ff  cap.j.n.  i.  Pro  indiciii  ad  rortnrann 
furficicntibas  ciU  hibcniim  rcUtioncin  jadicis  co.ifulcntis,  & 
)uxta  camind  ciis  aiiis  no  1  cxliiUnabus,  nec  alitcr  &  lcgitimc 
probatis,  nequ^  adclidenJumcomm  jnicatis.rcum  potfctorquc- 
ri,  &  inrerrogarijvidetur  ftatucrc  Sc  cxcmplificarc  Dn,  Carp^^viidf 
nontzntvinct  difl.qudR  /24  n  (  ^  iftis  vcrbis:  ^  ini)  t4>ci(  maiianvJ) 
car<nu  ^2^cn±/f  iitUjpuifalt^f -^Scr^Tiu&ain.;  m^<n  t5c^  tmorafcfUin 
SricolanDbc!(ic()cniNi^ranDrct)aDcne^au^"if)'.^f^^'i}^^^f.  Sc«e:iimi^ 
quaeftione  ii^.».?^  '^nb  cr  tDir^  fcrncr  bcfiulvHCt/  bagcraul) 
cinciabcf«tt  5oo.^ult?cn  Dicbltcftcncnffravicn:  crnun  ttv>lfol?>cg 
Ki4)f  gcff^attj;  fc))ntvtl  ticit>ct(ahcr  bannoi  foi^lclindiciaunb^mb^ 
f?4n5ct>o<iciiS)  '  :/  oaraiU  a&|iinci)incn/  CapcraudjattDtcfcr 
5)cukn  ntctjf  u  1        )  :c. 

Sedhocipfumeftcontrajura  manifcftaantc  allegati,  &con* 
tranaturalcmaequitatem.  Qtjipp-,  qubd  indipcr  judici,  nedum 
incrim'nalibus,  affirmantT  vel  atteftanri,  noncredatnr»  nifi  qua- 
tenuscxadis  publicis  conftas  E^ne(l  Cotbm,  vol.  ^  refp.  30-  n\f^t 
&  diiabeo  ibidemcttaii.  Ef^m  fu^fctiptione  BacultAtis  juridtcd  Co- 
lontenfts.  Mafcard.  voL  1  concluf  5/  n  2.3.  &feqq  Vid^  obferv.meat 
Crtm  pra^.ttt.\.  obf  t.  Qjod  jiamqtic  in  iis  lcriptum  non  rci^cri- 
tur,«mUTumclTcadcoq;  nunqaam  intervenilTc  iQtcIligitur,  J:dr, 
Gatl.  Itb.  I  ohf*.  /34.  n  //. 

Etin  terminit  probatjrrcum  absq  le  lcgitfmiu^ndiciijr  ad  tor- 
turam  cfTc  abrcptu?jn  coipfo  ,  quan  b  cxaitit  contrariumnon 
conftat,  utctiamjudicidc  juftitiaproccflTus  alTercntitantam Cfc^ 
datur,  qaantnmapparctcx  ^Ais,tcxtincdp.quom4m  &  ^bt  Ddmr. 
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lu^itlt  ti  i]'it!l  ?  •  Bfoltum,  iitld  C  d  f;nr  &  ir^r  /  osnu 
)udi:.Bi  t.in  l.  fiife^Uy  penH?mtext.  f.  d  orocur.  G>edl  confMit- 
2jr  n  vv/.  1  ^einchnf.  injuru  refponfconcernenteprocelfu  n  lU^ 
q  t  ^^tr^f^r  vn  ni  t*r  hnhtutain  q  it<l  \.  n.  ij^  vmnnj.  M*" 
nocb  de  9rtf:t:npt.!tb  2  prtfuftpt  67.  G  i  l  Uh.  i  ohf  i  ]4.  n.  tr. 
Fr4nc  H  rcultn  &  Mirt  de  Fxna  in  tr4^.  quu  t:ne4tur  prolf.  neg4ttQ»  w. 

17^/ /7  7.  p4>^..H'hl  iif.&  120. 

li  >ci  Kc  «1  ctid  <  ap;>arcrcdicicar,qiiocI  coran  j  idict g^ft  m 
&t4|  idicioprobacuai  cii,  no.i  quod  jndcxpro  faoarbicrio,  cicr^ 
p"  )S*cio  \en  legitimiTijq'i«  in  indiciisaace  torturacq  req  lirit^r, 
r^l  inixime,  adcoafjlc  ^d  isfcr'bit  vel  referc.  U/iJc.  q  Jodnon 
fiuecaaf»  repeco,  coii lac  rortar»  non  cflTc  lociim,  nifiprimiin- 
diciis  leg  timis  pr«cel:attb  is,  fec  ind6  '^g'rimi  probicisjtftii 
rcoantetorcura  n  a JelidciiJum  5c  fcit  dtfcaJcndam  co.nnjai- 
catTS,  &  ab  eoTO'1  iTs. 

02«  rcqaidci  propccr  rationitidemltaccm  tam  fnnt  *i«c?frjrla 
iKit-J*^^'^^  i«rvcnicvivi,qiiam  prine4pali.    Siqui  :e  rc- 

g:ir:rit,  co^ni^cjdrne  n  nonnullis  In  locishai^e.iuj  coinariiim 
o?>rerv  iTj,  q  i^d  limirum  d«  aliis  crimlnib  is  cciam  i  uon  liiu 
inprompcuindicii,  inwuira  imerrotj^ri  pollint!  ipfcfciat,  ta- 
lcmca  »f  ict  id.Mcnn^i  valere,  Carer/mpru^.Cnm  d  tor^u  v 
n.ti^ifmthf  f'    G<ftd.rti!fric.  d  quvl  verf  ftd  qutd  de  qux 

Ec       .   ii  ^'V.-A     >cedcncrTi  clTi  punicndTn:  doc^nte 
fiicliccf  tnciil-a'ire,  G(S>rg         iXorrd)!^  ^«^'^^•''«  5x v^»r  e 

CMile'l'  '    ir,p4rt.  i  drt.  11  fect.  s  n  \  & fjq  Lum^hisiixi. 

cttttts.U  .  '  .  nconl  jccudine  nlmprobai,  erlam  cxprche 
iacrimlneiartf.  5c  alii»  Atn^ii  frcqucncioribuf. 

f  .       •:  K    -  «  d.4mrub!li>  corrnptcla  reAiiisap- 

lari  adverftcar,   i^nm.  in  dddtt.  ai 
jlgtl.d.m4Ufic  intit.qii^dfMm-i  puhl^^^  1 20  M^rfinpr^a. 

^  j,  .  7  feqq.  vtde  ante4  4Aez4t4.  Excipc: 
,f7  I  dcaliifdcii(fti$ ,  deqaib«snon  prjc- 

-  ira  interrogari  nou  debear,  fcciis 
.      ;.j  L      l  icmfpeciei,  ^  reus  fim  i[  pnbitct 

.a.clli  vciutifuriiiagn  js.  vel  lacro  famofus,  Fr4n  Brun. 
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h  ff  d,  indic,  &  tcft.  reh  2  f$L  3  Vrcpr.  Tm\nd(.  )nfr^A.  crim.  flt  l 
tndH.^  t9im  insjl.  S7&  163  167.  %7Khb.1iontfd$.mfrA£t.d  fnrt^ 
fdr^gr.  1  n  7f  hh.2!^*nier  m  iraft.d  t9Uur>  i^p,  4  n  i  f^i.  $31 
Stm.TtJl.tnc$r}f  10  mtfr  CoBfiltdMfdefliniTiJhr.Ycl.  2. 

Quii  autem  dicatur  latro  fan>olas>  vd^  «i/.  m$m  Crim  fraff.  tiij 
ohl.if>n  3  &leqq.  Joxta  ^uanr»,  pioptcr  latiOMs  id«i»titate», 
idem  hoc  in  f.aiTu  fcntitndnir  dt  fcrc  ,  qui  dicJtur  ir^gnoj,  fjTc 
infignis  &:  fan  ofus,  Vtd.  Joh.  Bcnefdc.  inird^,  di  furt  4-  »  7# 
fdi.mibi  f7  TroJp$r.  FMTtndnn  frax.  OirH.  Ith.  ttt.  j.(f»37*nj67, 
Quomcdo  itaque  inquifitie  &  cxamcn  Jegitm  c  ioiinaii  debtat 
contra  famofum  latToncm,  fnrcm  vcl  aJiunr  delin^renit m,  vidc 
JEl*d.Bt(f  tit.d.  tnqutfit.  n  js-l^*  D9.Caifz.ov,  frA^Xrtm.  fdrt.  3. 
^U4li.  ii3  n  it. 
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QJJ  iE  S  T  I  O 

NONA. 

jfn  homicida  <r  Fur.^in  Manuali/tyeflagrctnti  irncndum 
perneBato  Crtmtne  Jef^ehenji^  de jure  6  axoniajiattmynon 
didmisjis  defenfimihHi.^  fmt  ptintendty  Cr  ah  hac  m 
farte fur fn  detertoru  condttiontf^  quam 
homtcidat 

AD  hanc  quaeftfontm  cbid  Mdtthid  C$Ur$  refpondet  Dn  Cdrf* 
'^ov.intrdd.  Crim.  fdrt.  3  qnsfi.  13  S.  n.  34-  Sj,  &  $6  Du- 
rumadmodumfortt  »  rcum,  in  flagranti  CriB)ine  non- 
dum petnodato>deprehcnfuni illici conden^nare»  atquc 
punire»  per  id  prKcidere  homicidanrel  alii  dtliiiquenti  iuas  de- 
tcnfionef^  qu» jurisnaturff  fum  :    QuodnetlegetSaxonicaf  ad 

hunc 
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huactiaernallogaf^iprobire,  «rbitratur  M  ;; 
ixffcat.  piit  2  C4p.  $  n^^  &  feqq.  Qj«ntumvi$  cntrnho  nicida 
in  {i:\o  TiJin  J4li  fa«rit dcrirchciifuJ,  «ctamcn  quia  ipli  coTiperere 
potTcnt  cxccptfonei  neccflariae  defenfioais,  injquiUirniirn  tflTcr» 
t^Itnicont!Tiu6  ad  fupplicium  rapi,  fcd  priJis  lcguime  convinci 
de  d^It.^i^Ojac  po  ■  !«mtnri eirn oportet.  Mamqj  ian^cCLljf 
l\b.  I.  A7tU\  |/.  li  .  rjr  decUijm,  ^aii  m^ti  oen/  fo  njf 
5>tnt)f)i:f fcr  Jaf  bfari^cn  wtrD.'  tk  ^f)af  <i(<nl)  n*r^!i  fol  dicit  D.v . 
Crr7^»v  loqni  \n  hr>c  cafu  fpeciali.furti  vidclicet  &  rapin«,fl|uan. 
docu  nrcbjjf  jrcivi*  5cpraBd4  caprii  dcprcheuduntar  ftir,  itefn 
latfo.  H^aisque  Dn.  Cdrpy^f.  Praef ippolTto  aater»  hoc,  nimitum 
in=q«i'iJ«  5c  vald«  d  iram  tKc  oriecidcrehomicidae,  vel  alii  dclin- 
q'jc:Ki  mcrim-neflagraiiri,  flvc  manaali  dcprchcn^o,  fuaf  de  • 
feniloici,  q:i«i:irinmri«  fuit,  Contra  CUmfnt  Vdfljrdlis  de  rt 
}udic4t  i.  Htvimff  4<;u!iit.  &jHr.  Eciaminiquum  crii  furi,  cum 
rcfurtiva?afl.i|rra!iti  rcperto ,  def«niione$,  &qu«  jarisnatar» 
^  -  '    :  c6  magit,qn6  homicidiaiJieildtliftum  atro- 

^u  '.  1  pr*pccr  atroc  ^imum  fufpendii  fupplicium. 

rjb  J5  nodij  Juriscompttere  poiTimt  dtfcnSones,  fi  non  ai 
namoJanecollendam,  faltemadmJtigandam.  DequibnfDJ. 
pa(fi  n  &  iofe  D».  C4ffi$f.  m  lurilpr.  fonnf  p4rt.  4  (onfl.  37  difin. 
&(9Hfi.^t  d€f.  2,4^St  &  mtf  Crm.p4rt.  2  qiun,  So &feqq,  M€^ 
,  mch.  9f4(umyt.  Ub,  1  pdf.  f  n       &  de  recup  poff,  rrmed,  t  n,  31U 
Didd  coytf  lik.  /,  v4fMr.  reffl.caf-  %  n,  i/>  Hiff^ly  M^rj.  inpr^if, 

CrtmA  P^fliuum 24-  /1  j  j 

Curft-.q  ishomicid»,  qwodjurif  nitar»  eft,  concedcnd«m, 
fcri a  .tcm  denegandam,  V  fMrcu«i  fmi  defenfionibus  non  (It  a<i. 
dtciida^      ^  Misftitimvclceletiuradfappliciumtapicn- 

4aj,  ra    >  ^ nnllam. 

Rat'oaotem  a  Matth.C^Urtdeffocefexfecut.pAft,  2  C4p,^,n.7^ 
'  77,7/.  7#.    H  adcumreqientr  D«  htn  C4r/)^tvi#  aicgata,quod 
ord  Mciur  slce  c:^onon  obP^rvato,  cumfure  ad  patibuium  fic 
Minio^l.m.  :i.mirnmdeliaifreqt,entii,  nnlli.s  eft  momcfitii 
K^n   '  ^       narf^inCrimineBuffhcmi*,  formcationis,  m- 
.  ,r  Hn,&Gmiiib;*sq««long^fimtfurtiffriqaea. 
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Q«(fit!,  clTentpiinlcrdf;  1»6  eiiam  homiciJ*,  cmib  h^micWi* 
cticrahodicfintfrcqDcntior^  Aliquotfccwlafuiupy»icridi  pcc 
nfcruipcrnlis  fuit  pr«?cxrui  trcqocnri^  ifl^ei  dei?<^i  ,  6cn  »r.tii 
fcrtspcr.  Ficqucnticra  actcm  fi>jffi  fuita,  ciir:  adhwc  j  oeuiria- 
pJiYcl  ^uadniplimuiaaicntur,  qi>#niBi»nc,  ubi  horrcn^itipati* 
buH  fupf  liciopunioniut,  quivis  faciii  p^rcft  conjiccrc  ifitc- 
ri^S  quicquiii  llt,  di<f^u  abfuidirtn ,  fadtci  ;niquiBni  lorct,prp-. 
ptcr  dciK^torunn  hcqucntian^,  cxcufart  fr^rq»tijtlam  ir  juftitia?^ 

Matt,  iclero  &  Bened.  Carp^Vy  ditf^  /#<:,  (UMu  U  fiut  j^irai^,  uitp 
nt  ▼etbuiun^  quidem  hac  dc  rc  eentinct,  ut  mircr ,  ibi  palhoiuoi 
inordinat»  &  horrendaf  cxfccutionk contta  fwrcs qu«riia)  t.  Nrq; 
citatuitcxtui  jutii  Saxanici  t)<6  iiiiit 9\ecfct6  qt>ic^Miftt  favii  piQ 
feutcntia  M.itr.C^lett  &  Bened.  CarfiLoxtu      Namquc  vciba  iUa^ 

tr.an  ttc ^ (jaf  <ilcnt>  ticlircn  fcl,  non  t^iiunt  dcfciifioncj  rcorum. 
Praitcreaccum,  ut  funtgeneralia,  ita  &  generilfter  Bcn  tantum 
defare,  fed  ctiam  dehomicida&c  alio  delinqutntt  fHiit  intclJi- 
g^,nda»  Do Aori  infuperttia»2  £xccllcnti(r}modc<^rin^,^uams 
nt c  lege,  necrati^na  confirmanti,  tides  adhibcnda  noncftTJ^r/K. 
Vruikm,  yoly  i  cvnfy  so  n  z34i  Eveih,  inT*p  \n  loc»  dlf 

autont,  n  ii  Tiifer;  Drndrt,  vol,  i  cortf,  n,  ss*  E«  D#doris, 
aiio*pcrfun6^orie>  &  pt lornatis,  quod  ajunt,  prdibui,  fccutl, 
Iiui!a<ftautariti4j,  Hdrtm,  %ji  llhy  4  quifi,  19,  n,  J7^Dn,Berted, 
C^r^TLoVy  dectfi  82,  ti,  io  A^c^v;^,  in  Sjiv,  nupt,  Itb,  n  29  Menech, 
(onf,  s\  FalllpotT€judiceijfubiatiidcfcnfion)bnMn  punicn- 
d«itaceleritcr  aliquo r»nquam  furt  ,  cum  rt  furtiva  inputato 
flagrartircptito,  cxftwni  txempla. 

RefertGreviu^  detertura  2  fAg.  i^t.  tale cxcmplum:  In 
Emporio  intcrAnfeatica^non  poArcmo,in  (plend«dioribus  nuptii/, 
cunp!  argeincaf  fuprl.'edili<i» agnam  Yiw,  ioreincj  fuperbi,  inter 
cpulai  protulifltnr,  qu^dcicn,  quimenfaeminiflr^bat, forandi  cu- 
pidmcpctftrirgitur.  Captauaqut  occafione  pocula  aigtnrta 
duoabftulit,  qutbuiabjatlf,  utfufpicionc  fe ipfum  libcraret;  ad 
yiridormientii  latui,  qui  todtn  die  miniflraverai,^  ebriui  raU 
dcioiectlTualiquocubabar,  altcrum  d«pofuic.  Miftr  hic,  tx 
poctiio,  quod  penc^  dormicntcm  reperturftcft,  altcrius  cnamy 
quoddcfidcrabaiurjfwratguicur,  riptcitur^ucabcofolo  N»  lU 
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ktc  eum  excQfatio  ,  nullantgacio,  atornseAtis  liberare  potuitt 
coaAuiq\]eptrtormcnta>ad  rocndacemconfetlToneai  mifcrcpe^ 
riit,  Emergente  auteni  poftaiocivai  innoocntiae  tadimonio  ,  ex 
furcafoblatum  pablicaantoritate  cadaTcr  mclicre  fcpuhura  ho« 
noram«fiit. 

AmicBsqiidamhdeciigndscafum  hunc  kqucntcm  in  loco  & 
jadicio  aliqHo  inferioris  Saxoni^Rotitlimo,  cujusnomen  aurem 
Gprtis  de  canfii  reticeo ,  coQtigifTc  mihi  ita  reiBlit:  Noftri»ie- 
naorii  ad  (s^.  qtsod  jam  proferaiB,  accidit.  Javenis  qvidam  fotor, 
6um  opiticii  ergo(  prout  mosinter  illot  obrinet  jpcregrinatQr>in 
R«fbcumEqaorum  abigeamfortcincidit:  HBiCjnihil  fufpicans 
mali,  recomiteraaddit,  &  oppid6  laflTasde  ria  iutnleata  ,  eum 
rogati  Bt)  qvoniam  nudoi  ab  oneribas  ducat  tqaos  »  patiatur 
infidcroillorMai cuidam.  Annuitaba^flor ,  cii^qaejn  equum 
haud  difhcalter  recipit.  Ut  TCr6  laverniodeinrecucoribisco- 
gnofcit  )  cxcqao,  quafi  natarz  fatis  fadams  >  deHlitj  jubetin- 
ttrim  nihil  minus citato  cur f» pcrgecc  fatorem.  Duai hic  (ccu- 
rusfiam  If^it,  inurcaloci  iiliadtunt,  qw  abigeain  prehenftri 
infcqucbantur  •  Illi  nemincm  prKterfatorem  cetnentes  aliimi 
(oam  raftiCMs craferat ) halc crimcn abigcatuj intend«nt,eumq- , 
crn  infsrtoflagranti  deprefaenfam  ,  nrfis  tr«calentiores  &  Cy- 
clopibtiimmaniorcsobcortocollo  ab  cqaorapiunt,  viicivnt^ 
moxcttratoinjiisaubulant.  Sutor  iialli  confcicntia  cxanima- 
taifuam  quidem  innoccn^iam  profitetar  &: ,  qiopado  mfticui 
Abtaor  fecaai  egiflTct  ,  cxponit  ;  Scdnihil  ,  ncq«c  «itnrrm, 
ntquc  vulmi»  movit  j«dic«m  ,  ut  mntarcnt  confiliiam  ,  noUas 
lomsprecibuf  relinqucbatar,  nalinicxcuratioftl,  nullas  mife- 
ficordiflc,  fcd  Eqaulcotormi,CTi«cn  ,  quoriac  cogiiavcrat  qui- 
dum,pacraffefjtcfar.  Indt  tutP  iudiccs,  fwa  qfiadani  lcgc  uten- 
tei,  Htairairamdcprchenfuiinfurto&ciimincflitgrauti  cvtfti^ 

giopanijtxir  ,  condtmnant. 

Nondaturanort,  fumitarpitnaabinfoqtc  ,  &mi/trinpa- 
tibaium  f-  fferrar.     lritcrj(!.^o  dcindc  cxiguo  tcmpore ,  rc  pcai- 
iistxaminara  5cpala-aU5a,  mnltii  modi^  innoccni  flicor  rc 
rtui,kpatibaIotollitur«clionffti  fcptilturi  Hcitar  Tomde- 
mttaifhiltijri«e,&imAijiiqtti«fi^ciomfcgf3/il&  vidcntjitdiccs, 
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pamwt6!.ea;iudiafrcpr;ii5,  quam,  quJdvcrSfubfucrit,  fcive: 
runt.  Sicht,  innox.icxicio  ,  cautiiij  mcrcari  &  rcaiU3  laperc 
fcr6  nimiiim  didiccruot^  .  j-  c 

Rccordor  ct.am  alios  h  .jus  cxempli  trag'Ci,  &  iftius jndicm  fc- 
clfrc  mcnrr.ne.n.  Ex  netQUi  dijf^t.  dc  f.rovoc*t.  adjudianmtn  rdlU 
lojipb^t.pax.^e  0-2/  loh.Hmng  in  dtfiUr/.d.appeUat  ^ajndtc.  Deim 
V^lieJofApk  n.i^o.  adducirhoc  cxcmplum  icccntifljmum  :  fcrat 
Vippurgi  M\  Dania  nortra  vir  nobilis  prm^arius  Thdmas  Fa/fi ,  cx 
anciqua  fuMlia,  is  inrer  quaeftor^s  fuosunum  habcbat ,  inprimis 
opjicntum.  Quarcvarjarcriatendcbat  ,  ur  frui  aur^iiftS  prarda 
polFct,  Cumdiufruftrifui(Tci,hactandemoccalToncvotifccom-. 
porcm  Hcri  poiTc  crcdcbat :  Qi^arftoi  iftc  cum  nobili  commcfTatus 
percrrofcm  Nob.lisgladium  profuo  arripuit,  fccumquc  abspor- 
tavit.  Hic  Nobilis  ftatmi  homines  cct tos  ad  ipfum  ablcgavit,  qui 
f :}rticum,  incriminc  flagranti depr/ihcnfumargucrent,  &  gla- 
dium  Domini  rcpctercn^      Illc  ver6  fibi  benc  confcius  fic  coii- 
llans  furtiim  hoc  efTc  ncga vit,  agnofccrc  fc  aucem  erroremjdixit, 
&  giadiumhic  fartum  tc<5lum  reddcre,  adeo^ue  cundem  crro- 
rcmdeprccari      Nihil  obtinnit  apud  homincm ,  opibus  ipfius 
fertinacitcrinhiantem  ,  fufpcndio  igitar  indigno  vitam  ipfum 
iinircoportuit.    Miicr  quaeftor  circumfpicieni  &  ab  omni  jufti- 
tia  nudumfe  videns ,  ipfum  Nobilcm  adDcivocat  judicium  idq- 
intra  annum.    Sani  non  modbNobilis  co  anno  dcceflit ,  vcriim 
novo&  horrendo  excmplo  totius  familias  iftius  Faflioruni  reli- 
quiasjam  modAfuntcvcrricae.    Similia  plura  hoc  feculo,  plurcs 
gre gioiimpoftorcs fercntc,  poffe contingere, qui» dubitarc vc- 
lit  ?  Etiaaaabsqucfjufmodiimpoftura,modispIuribus  furi  cum 
re  furtiva,  ita  in  flagranti  (ot  Jicttur  )  reperto,  d«fcn(Tones  pos- 
funtcompcteve,  R  nonadpoenam  plaui  tollcndam  ,  quod  tamcn 
fa<5lu  ncqueiDipoffibiic  ,  ncqucprorfu?  infolitumeft,  faltcniad 
tnitigandam,  vcluti  ptobavi  fupri  in  Hac  qua?ftionc« 

Uudc  ncmo  ncgabit ,  longe  re(9:iu5,prudentiilis  &  in  confcien- 
tiafecuriiisfacer«  ;udicem,  im6  ipfum  citra  S.  S.^Juftitiw  ja<au- 
rama<5lurum,  adhoctencri,  utvcl  utihomicidaB,  &  aliis  dcliii- 
qnentibus,  ita  etiam  furi,  quanavis  in  flagranti  fivc  manuali  dc- 
lido  uflF  i;)a\\tl)^^tntf)(^t  ,  cumrefurtiva  deprthenfo  ,  id  quod 
Jtlris  naturae  cft>  dcfcnlioncm  fcilicct  pcrmittat  &  nequaquam 

ic- 


33'> 

dtffgeu  «tiamfiiuftadefenfioivicjufanouappareat,  prout  m 
cri..»  ie  nororio  ef.arn  obtii.eti  H.^f»/.  d.  Mtif.  tn  pr.  Crtm. 
iw^ww.  W.lom  tHftr^.f  d.*aufAt  n.  12.  hliusLUm 

•  '  ^  ff  Cfy^rjnv.  «icfinit ,  f«rcnf,  7- 

^ll  notoriumi  quin  habe- 
r«  po.f.t  exc aUiioiie.,,  vci  otcuit.s  Jrcumfta.nia,  e^un.luei, 
F4r.»4f  iKp.a.Oim.  M.  i.  tit.  3-  dcicm.  &fm.qHf  2i.n.  47 
d-/;,»^.IfaiJtreculaTiternotoriumexc..fabile  dtcat  HoJJ.tn  fr*n. 
O  ■.yJ,Proccd.  incrm.mfr.n  e.MajcMrd.d.  probat.v».  jverk 

n,:         ^na-  "»S.  ".  9  &*i'*  citMtitHdcm.  Vtdt  lucMobf.  Cim, 

fT4d  tit  tobf-  i*.  ,  .  , 

Exicdectiam  propteriJefenConisfavorem.  ,urenatur«com. 

petenttm,  neque  ConfeflTo,  velteftibu5  convido  ,  qtundo,, 

fontra  confedionem  ,  quod  multi,  m.d»  fieri  ?«»t*ft.  &  tcftes 

e»ciDit  .  k  exceptionem  probaturus  eft  .  defenfio  adimenda 

lul  CUt  H'cJcv,b.Bcncd  CarP7»t.  diaul,cuv,d.obl  mcM  Crm.prAit 

tit-,       ^o.n  .}  &  '4.  fMd  fut  d.fjndicat  ,n  vc,b.t»rtu,<verf. 

Zmi  *  J  ,0S4     Adci,  ut  etiam  rei  cognatis  &  conjunais  lano^ 

S?ui^defenfionem4liegar.  &  dedncere  liceat.       rm  con^. 

S  L  rtw.  S  »t  47  hh.  Z^cr.  in  tr.  d.  qu.fl  &  tortur.  c.f.  }. 

V.lli^isnl&dcp.fmnff*rt4.<onfl.t.dcfin.t  Et  ..judexeun, 
t  >  •  ;eret ;  occ.deret innocentem :  Paria  namc,ue  n.nt  oc- 
^  >  nocentem.  vel  eum.  qui  conf^.g.t  »^ J"^^  f;^»'^- 

yj.  f,iudcxn.iz-&  is.f*s.mtlii 
IS7.  IS9' 
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DEC  1  M  A. 

Jn  liiJexfententUm^  ijug  remht  jadkto  ivquif^tcrwiijfum 
Sigdtwnem  yel manus amfntijionem ,  yel alti<m f.anan>  cor^ 
porti  affttcliyam  Jamnatur,  eo  ipfo  tempore  tr  mmeri'^ 
io^quofuhltcatury  Jtyc  reo  demmtatur^ 
exfe^ui  posfttt 

Icuti  norum  dogma  D»,  Cdtf^yn ,  quod  in  jncficfo 
jnqui/itofiofit  procid^ndum  lummarii,  Jevaio  vc* 
lo,  ordine  juris,  &  reguiis  ordinarii  proccnTus  non 
^obfcrvatii,  pro  lubitu  ferc  ac  aibitrio,  &qu6din 

 eotam  appeliatio,  qtiam  leuteraiio  ,  aliaqne  nc- 

Ccffariaproceffu$,in  accufaiorioji  d»ciopcrmiffa,fint proliibirt^ 
cft  fons  &  fcaturigo  plurimoium  malorum,  &  petnicicfiff]»©- 
yuwcrrorum  :ita  ctiam  ex  rivuiii  indc  derivaii*  &  ptcflucniibujv 
non  nifi  aquam  rurbidam  ,  crrorumqoc  plenam  qui.  quam  hauri- 
re  poterit.  Quodcum  cwtcriietiam  apparetexipfo  D».  Or/- 
^ort0,  intTMtf  crtm.fdTt  i  qu^ft.  ,37 ,n,  .  Ubi  (^ne  iegc  k  rati©- 
»e,  nuiioqucalioDodore,  ne  uiiico  quide»  adftipti^nic,  neo; 
ailcfato,  pro  wcro  fuo  bcneplacuo  quarftioncp^  propofitam  at- 
firiwarc  non  dubitat.  h i fcc  fcrbif  ^  Harc^ue  obfcrvanda  funi  in  ex- 
fccutione  (  loquitur,  quando&  quoo^odo  dies,  ad  uitimum  rup- 
plicium  conftitutui ,  darr  nato  Cn  denunciandus  )pararum  n  ot 
tis:  Secui>er6eft.  f»  fi  ftrgatio,  aHlvo coTporii  -ffliayairro* 
^andaTtniat,  ^oaenccwiMau^i^cm,  ncc  pecuiuumaJiqi;,m 


^apparati^ntm  Teqtiirit  >  ftd  co  ipfo  teirport  8:  irdmente  »  qu« 
condcrr  nato  drnuncutur  »  CmDl  i»  fl  gipotei^    Hdt  Cdrp^dYitu. 
ConTtniunt  hi     ,  qu«  tradit  «den  </i.<ti?  ttnteied  n.  2.  Quod  fi 
in'cil»2<rct  cxfcciitionis  dcniinciatiencn)  ^  cft  (cntcnnank  toci- 
tato  ,  antcaquc  (ufficiertcT  audito     defenfo,  lcgitime  latarr,  8c 
Cempus  appcliandt ,  ftYc  lcutcrancit  pfactcrlaj  fum  ,  re^c  fcnti- 
ret     Qcia  jndcx  non  dcbct  inncvate  qnKquam  pcndente  tertBi- 
ro  dcccnH*i  ^d  a(  pej*ardi m  ,  Ldmell.  cepend  term.  dffeU.caf^ 
n  n.  ]3  G^nu^ttt.  df  dehQ.  (Af.  de  fuur  retr.  n  2j.  Guatrm.  de 
defenf  feet-^tcm.  2.tiejeri  s  lap  1  n  j,  Std qma  rc*  alitcr  lc  h^bct, 
&  vult  Dn  Qdrj^^YiM  fi-inm  poft  latam  &noi  ficatam  (cntci  tiam, 
reoN ,  qui  pici  ui  quc  fi  nt  paupcic} ,  &  c^^guae  condjtionii ,  pf  0« 
ipdequc  on  ni  humai  o  cor  {i);o  &  auitil  o  dcftituti  ,  ad  paluni 
cflfe  abripicndos ,  &  in  ipforum  dorfurr  irruendum  \  Hotrendum 
fan^  eft  auditn.     Sicuti  in  omnibus  a!iis  dch6li»  n  ortc  muliftan  - 
ili*,   tactiam  in  proccrtibus  ftjfl  g^t  onis  ,  mar u»  amputarionis  , 
▼cl  aliam  poenam  corporis  «iQi<ft  vam  inferentsbus  ,  non  ;*gttur 
dc  gUnde  icgcnda  ,de  calce  foditn»  ;i ,  dc  tribus  ponhumicapcl- 
hs  flcc.  Sed  to-^tmcnt  damnum  irrcparabilc  ,  tam  corporis  ,qram 
honoris  :  Et  f  ocna fulhganonis  apquiparatur  n  orti  ,  Vrif^er  h*^ 
ftndc.imftdx.crm  M.  1.  tit.     (jiidfi.  f.n  if  &co*:(.Sj  n  ^  SrL^ff^ 
Cud-^  tr.dt  defrnf  recf.def  f^.c^-n.  /^.Ui  rfe  muii  Dd  U  H  gatio- 
ne«n  ,  &  ma:  fi --n  piitatiorem  ,  inrcr | oenasCapitalts  n  fcn  nr. 
0»io»c't^t  Dn.  CMrp^tnff.Cttm.  qudft.ioi.n  19.  f^^i-frmhc.  in  farjt. 
f.d.fcen  n  4-    ln.6  ,  rulLgano  intcrdum  ,  ubi  p  d»ccs  lunt  vci  )d:#- 
t«  •  vcl  crudelc? ,  n  axif»  i  fi  pnt^taedircrctjoni  Carniliciscom- 
mittJtiir  ,  cum  vitar  peririilo  eft  conjunda.    Ita  (  cccatorei  fcc- 
catum  punirndo  pfccatMm  committunt,  Aut.dti^iur{  vcir.  Jufltttfn' 
^'(\<tfdx  S  .Vut  fVmtet,  tnfdfth  ititg  Ub  /.  cdf.  i^.  n.12.  Owc|)e 
tcrrari  cn  ^^iinccr/  n:<lctfMr  fcr  foiaicrarmcn  (?ii!i^cr  ( P^mttf^^ 
€  fum.  cr)  ^.'.nrc  acraif).     Quo^dam  f uftigato^  &  ^n  arccrr Hoftiae 
ffvlegatos ,  paulA  p6ft  indc  infirmoHtcrum  creptos  ,  mifcrrimi 
obiilTf •mtminir  Puj^rr  farmrfr<//<5  loc  Scio  ,  virgis  ultra  mc). 
Jumc«fo^  ,  Tel  quorum  deb  Htutis  nulla  hjtcbanir  ratio,  bi- 
duo  vcl  tridiio  pof>  c jiismc  di  alB  aionerr  e  vita  deccffifTc.  od 
l^tcmi  «tommnociiTeaturij' bc'  Conflit.Crm.CaroL    d)t.  1  f^. 
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feqiu  Siciitiirninfljatoiie  tortur*  cjd!  poi is  Ath\bw  oaVnino  cft  ii 
/conlidtfrawdia  proptcr  cauCij  in  ^lf  mek^irim.  tit.  4  ojf.  r.n.  J2.  &  j  ci 
/iff.  cxprcfTis:  Uactiamiahocgencir^cxrecutiotiis  judrccscorv^.  in 
ttavcnicrites  mnccrudclci  homicidie,  Sc  /cveri  cfTcnt  punicndfi  jj 
Uc  modji  cc  modcratio  in  furtigationis  pociia  fcrvarctur  ,  Dci  s  :?r 
pr«cepit  J?id«is cxprcfie  Deut.  25- vf  i^&s.nt  delinqiient! ,  ctia  a  tt 
valde  nsrlto, ad  fummum quadr<g«nta plagis  ,  &noauitrada- 

rcnt.  ©o"<nt!v^    '          "  ^^3-^^)'!»'  '  "^^^et^ar  r 

QB^nn m»iiUi)a3 i  .    .  wfolmuii  orfcfcla*. 

S<n  /  auff  bii^  ntd)f  /  joman  a\ci)v  sd-tlW  aiet  /  crm  "ouit^t^t^U^ttt^ 
mxU/  uut)  ^C(ir^ruterf'tmfiltl)fc);far&dncm2(n3i:(!cfaf.  Ptoptcr-  ]  fcij 
ealuda;!,  nc  Divinimandati  limitcscxccdercfit  >  propter  pcricu- ,  ^fji 
luni  numcrationij  iduum ,  fuftigacionia inflidioni  unum  fcmpcr  ^ .  fj 
dctraxcfunt.  Qt^iod  etiamfatis  collfgcrceftcx£^//?.P4tt/i2. 
rintb.ii»  dcfc  ipfodiccncii  :  A  ludjsis  qutpquies  quadragcnas.  I  ^li^ 
plagas,  un^  mi^ius  acccpi ;  Q5icrfit^0nici)C  trcni^cr  <in^.  Inde  -  jjrij 
Magiflratus  &  judiccs  rcde  faciunt>  c^ui  carnilici  pro  mcndira- 
commifli  criminis,  indicant ,  quot  plagas  infligere  debcat  da.*^  ^  jjj 
rnnato.  Sed  rcdco  ad  fcopura ,  4  quo  pariim  era>n  digrcirui.  ^jjj 
Fama  infupcr  cjusHiodi  caftigationis,  vcl  aliaiH  corporaleoi^  -i  p,;^ 
pceaampcrfoivcncium,  inquinatur in  tantum  ,  utnuUibifcrm^  -  ■  ji^^ 
Io(;orum  ,  nequcintcr  homincs  plcbces  Sc  cxiguiB  fortis  ,  nc-^ 
dumhoncftiorcjtolcrcntur ,  ncqucinccr  cos  fecurcycrfari  &ta^ 
notcfccrc  poflint,  Ut  ira  ctiam  rcfipifccntes  cx  calamitacc  fua 
mortc  duriori  eluAandi  ,  vcl  faltcm  ad  aliqualcm  tcr^  .  0  re^ 
fciicitatem  petvcnicndi  omni  fpe  ,  mcdiisque  ad  vitci 
fuftgndandam  privcntur  ,  &  tandsixi  in  defperationis,  jaoy  rin^ 
thum  abrcpti  pcrirc  cogantur  mifcrrime.  Rct5lc  itaque  d>xit 
Qujntil.lilf.6.c4f,  2.pdg.i6S.  in infamia plus poenapdicin»ui,qja:ii 
in  morte.  Cui  convcnit  illud  vulgarc  :  vica  &  fam;i  13 
ambuUnt.  Exindeconftat,  &  ncmoibit  inflcias  ,  a  c 
legicimt,  ordiacjaris,  &  fubftantialibus  procclfus  obfcrvatis 
cflfc  procedcndum ,  incaulls  hujusquasftionis,  quiminornnibuf 
aliisdeli(!ii$  ,  mortii  fupplicio  yindicantis  indiftindi  ,  fivcaij 

ieftanciaoi  accHfatorii  ,  firc  fXQfEwpcr  moduminquifitionis 

pro- 
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rocedatut*.  Idqwetum  propter  legiim  dirpo""*»""'''  generalem, 
propttr  -ci  eralisrationis  Tdentitarem.  Dequople- 

 mh  intrA...  .  ..f^eUM.tntrm.&inho(*lur*f<ifm.  %\cuufuc~ 

cifaarbori»  radice  oirinium  etiamramorutn,  8c  lummi cacuniinis 
anima  iiuetit Itaqnoqueptincipiofublato,  diftindionisnimi- 
rucD  inter  proceir'im  aceufatorium ,  quem  ordinarium  ,  inquifi- 
torium ,  quem  extraoidinarium  nuncupare,  &  utrique  longe  di- 
verfnm.JmAcontrJrinm prdCedendi modum  pr«fcribere  placuit 
Dn.  Cxr;^eyi»,  o  rBiaqu*fupeiftruxit,uttanquamerroneacoi- 
Tuant,  ficemortuaevanefcant,  neceiTe  eft. 

Sicutiitaqveinproceifibusomnium  aliotum  ctiminnm  rei  in- 
quifitiad  rotulationem  a(ftorum  ,  «t  fententi»!  puklicationeni 
funtcitandi,  eoriimque  appellatioeft  admittenda,  ut  piobaTi 
i«  tr*».  d  iffclUt,  in  ctim.  &  dfCAd  i.  ^utfi.  7.  ita  etiamindeliAo, 
fuftigatione  puniendo. 

■  Confeqnenterreftequxiiiouishujusftatuitornegativa.  Nec 
videouilimrition«m,  curaliterfit  fentiendum, »  tramitereao 
iuri$&juftiti«defleaendum,  Stinfigni.rrori  Dn.  CMrpi,<>utM-. 
fragandum,  Qi'ippe  quAd  Doftori,  licit  magno  Sccelebriori, 
non  teneamur  credere ,  nifi  difta  (ua  cUrii  dilucirfi.que  t.xtibui, 
velurgenterat-oneprobet,  E^erh»ti.\nt,f.loc  Autoru*tett.  1 2. 
Bid.Vruchn  nl.  2.c»r,f  ,,n.  4t.  TMr.  D«i4».  y,l.  i.  6n.y. 
M4it.  Wtlemb.  cml.2.  ».5.  Mc oblter  quiden,,  (ed nonfruftra 
monendumelTeputo  .  ntfibicaveatleaor  .  fifortiincideritm 
,  »  f r-x.Cri«.  D«.  C4rp^.  ?-rr  ^  ne  feducatur  eoipfc. 
JuAd  ibi  ex  /.  Uvl4  6.  f  dcaccuf  fJt.bui  c^.garevelfljgell,, 
fervos  verberarc,  referat  inter panasdel.aorum  levium,  fi.ie 
ambagibusceleriterpnniendorum  ,  qi.«finel.bello,  fivefcri- 

pto  oretenus  accufar.  poffuut ,  accip.endo  fortaffe  id  (  qu6  etum 
5;g;tumintenderevide.ur.D».arf«v.;defuft.gat.onequ«ft,o- 
n.rhuiQs  propofif».  Alioquin  rationibus  ad  oculum  patefcent,^ 
bu,  cuir  iaautaS  S.  Juft.tir,  & irreparabile.n.iocenti.dcfei.- 
deidaedifpendio ,  in  compend.o  hoc  D«.C*r;^ov«errab,tgravis- 
fimi.  Illaenimde!taa,etiam  i„f,roSaxonico,  kviafonr.  quo- 
Jum  p«.«non  funrcrimi«les(ideft,  "P'»  ^ ^^^-/^PSc  " 
,  Dn.  C^rfl.p.  crm.fm.3.Vufl.        n.  b..    H  nc  e 
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contrariofecirugra?iKifantcriiiiifii^  qii^  poqna  cap.Stan,(cucor  >i 
porisailLi*iiYa,  qualis  tft  faftigatio ,  pUi^itar.      Bx  qui 
nafiiqaf  poenae,  quoe  prod-ili^dimponinir,  qualitas  k  qaa  uicas 
'delicl:*  cogaefcitac,  Dn.Carpz.- il;tcl  n.  6/.  &qHdH.  i2f  n  I4'&fqq, 
Ubi  poft  aiios  citatosdefaftSgation«ita  (cribit:  Qaod  gcnus  fup-  <^ 
piiciih^dtecftfreqneatiflimuni&comunilfifliom,  aciimal  grafi*    -  ' 
dc  &  atrox ,  nen  folii  n  proptcr  graveai ,  qaaai  infcrt,inf aniiafn,  '"i 
cu«  nonniLi  pro  tiirp.bai  &  j nfa «nacoriis  deliftif  krogariloleat» 
fed&qu6J.naxi?inos&  ingcntetdolorci ac crticiatui  corporiin..  fC3i 
fcrat.     NonpoiTwwitaqueafTcqyi,  CQt  Dn,  C4rfz.ovM   pecalia-  u^^' 
reiniftafnqiiaBftione«///i?. «,       faccre»  ti/nqac  pro  fuoarbitra-  lof^' 
tudecidereplacuerit,  Ciimprataica  taMx.  l.UviA  S,f.  d.  dccuf.qnx  (^^ 
exparceetiafndema:icipitiloquttar>  ante  tet  ftculain  defueti-  $m 
dioem  notoriaoi  abitrit.    Non  enim  poteft  applicari  addiAam  dri 
grandc  &  atrox  fupplicium  fuftigationis  hodie  ufitatum ,  quod  ex  fk 
hadenHs  di(5li$  5:  dcduais  conftac  manifeftc  :  Ncq«c  inlevibit  nios 
judicem  ipfum  ,  nec|ue  eius  nomine  aliam  ,  nedamejascarniii.  i«q 
ccm,  quodctiaaitaUpcccatominimc  effet  proportio«atam,pro- 
indequevaldeiuiqntira,poenamejuimodiexfecutaw,  nunquam 
▼idi ,  nequcabullomortalium  aodiri.  An  aiitcwi  alicubi  foco-  1 
rumfitinafn,  quidjudexipfe  ,  vtlejoi minifter ,  propttrore- 
tenus  accufata  &  probata  deliaa  lcria  ,  fios  rufticos  ,  vcl  alios 
cxigB«fortiihomunculof  ,  baculovcl  fuftt  ,  mueincm  >5.Vu4d/, 
excipiat  &  coerccat  ,atqacita fpccicm  aliqaam  praxco$//i<f .  /.  U-  ^ 
via  6.  deAccuf.  ca?ttroquin  prorfui  fruftanei  addua*  ,  extrceat ,  I\ 
me  Irtet.    Qpod  dicit  D«.  Cdrf^  loco  antc  allegaro  fupplictum  ^ 
foftigationis  hodieeffc  frcqaentitfimuin  &  commaDifrimam  ,  c- 
tiam  abiquc  ejos  afftveratione  crcditu  prorras  ooneft  difficire, 
ubi  praxi*  ejus  proccfTai  inquidtorii  nova  viget :  Ubi  •utcm  lc« 
gftmi  &  citra  laeffbDem  juftitiae  &  confciemiK  proccditwr ,  vix  ^ 
cftfrcqaens.  *       ,  ^Hnl 

Nil  adminiculi  prabet  Dn,  Cdrp-^n^  allcgatai  mftmb.  tU.i.     '  «3ll 
dccuf.  n.  {2.  uatumaiododiccni  ,  qu6dcrimina  levii  aadirc  &  ^ 
difcutcrcdcplanoprocanfalcaioporteac.   Ordinatio  aattmrni»,  «Hii 
Carol  j.  art. « j^.diaractraliter  rcpagnat  potiui  opinitni  Dti.  Cdff-^. 
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Quia  loqultur.vcii  ci„<m5«rfpr«t)/  magis  folennitatIi,qolm CaB- 
fae  ergo  ^dhibito.quardo  «nwa  in  fctipti j  cauf»  hinc  inde  fBflicien 
tercftdifceptita&difcuira,  &diei  cnnunali5)udicii  adfenten- 
tiamferenJamfolennitereftconftitutus.  I4  quod  fatis  conftat 
«X  ipfis  verbis  dia.dtttt.  t9-  &  pluribus  alii»pr«rced«ntibo$. 

Proptcrantidiaaminfamiam  ,  &  gtavitatcmposnaj  fMftiga- 
tionis ,  aurium  abicisfionii ,  Tel  aherius  membri  mmilationu, 
pxudenti  &  matBro  conllHoeam  pline  fuftulitDux^V 
jicns,  &exfuoDiicaturelegavif,  atque,  ut  nihilominiisjufti- 
iia&difciplinapublicac«n{erveturill«fa  .  inlocumilliiislttb^ 
wgavitpotnam  oberarom  poblicarum.  Quodteft4collaud« 
'Cbnjlofk.  Btfoid.tnthtfdut.  fT4».ltt.]^vtrk.  iSutD<n  aj»pi>*oruns. 
i»tT*H.d.ftam.&f,tn.&c.Uf.  4.:4  /./.  w*.  Quiaautern Du- 
caleiftnd  refcriptum  &  mandatu»  i.ttenbergicum  ,  aliornm 
l»r1ncipum  &  Magiftrat-um  imitatione  dignum ,  optimrs  nitituc 
t«ior.ibat,ipfi  lenori  infertis.leaori  noningratum  fore  atbitror, 
iibccafioneqn.ftiomj  pr.pofitx  illud.htc,  ficutietiam  legipo- 
teftaj,ud  Bfrcld.  d,a.hc.inthefMi,t.fr*a.  anneaam  verbotenun- 

"5?on  &om  <^mtm  ^c^ann  ^rktcric^/ 

iH  mcbrcm  s?rnfl  «cscn  Nn  1»^ """^ASt.n  c  X 
4if*c«1.4cr.  v?,c„„cl )  iu  m9ov  f^r  t)'»;*;  «  ^  ^ 
.Mltu©tBantfcn  jcfaf?/  obn.*t.n  tcncn        ^n/  fe,  [crn Da 

lii  mal.ficanrcn  b,^t)(rc  ,n  tic  i?unt  fccS  '**  t  ?i  ,*c5  /  mit 
unb  •^ut^c,  anfi(frc.*cn  /  0{,«n  «  ^*""     '  J^^^^^^  pa« 

,«  Wjtnbcn  /  batur*  tcr  Iu|»,l  tm^  bf.ffm 

*fea3<tfcrc*cr  n,*t<  tc|?o  '^""^iS, '  1^^^ 

44t<n.:  3,.  i»<C<n(f«nd  /  »an.^fc«  i)^^*r.*i<v  <«nma9  ^^^^^ 
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iKl^un/  Uittmi\<Ui^itadi(Ocun/  gefcftif^cn/ auffj^frubcn/ual^ 
tabuvd)  fjftsetn  Wil^  t>li:b  /  5a5  er  Oe.ii  ©icb^itcfcn  «Hct)cr«inb  naift^  .  .^^ 
ilv^ujcn  /  uub  cnbli  1}  ^ar  Dctn  Sfricf  ju  t^di  mcrbcn  m«5*  |  j-jf. 

®a(;in(5c^er./  mann  an^crc  ©fraff<n^c!>ra«4)t ./  tt)c(cbcni'4)r 
burd)  t?^^  T)laJ)rii)raiJ  Oanb  cxfcciaircf/unb  t)a:)»reft  l)tc-53otbrccba 
nkl)m3v'it(i*i  S  t)anD/  nc^^cn  veriic&rnna  aHCr  £{)rcn  f^cra^tcn/  fon*  ^j^^ 
bern/  wann  cincr  nod)  unr^r  vSjbcricutcn  ^c^ulfcf  wtro/  aUtann  .jf^j 
nol)  cinc  ^offnun^  fc)jn  fonfc  /  c^  mo  ^Kc  ctii  foldjcr  ©unbct  fccfe ct^ 
t»anbcffcrn  /  unDn>ict)crumM«^()f(t4)ct  ^antfticrunaobcr  J)an^^ 
no.^rcfcngrctffcn/ficbun^  bic  ^ctniijc  tt>ci(cr  mif  ^^x<n  5uncf)rc«.  SSmb 
wclcftcr  ^Jrfarfecn  tviUcn/  unb  Ntj  ioorlauffcnbcn  fcinbcrba^tcn.bcn?C3'' 
ltct)cn-:^Jaib(!4nbcn(aI^UJi£?cftt)a  angclanjcf)  bcr  t>otf!anbiv3Ct3vtcl)# 
tcr  mancbmal  fclb/lcn  gcrnc  ctnc  f  olcfic  @raj}c  fc()cn  unb  ttjunbfcfccn  mS^ 
gcn  /  fcabc9 bcr Sunbcr fctn  53ntccl)t gcbubrlti bujfcn  /  unb  bannocfc/ 
l)ct))^orab/  ttjannobi^cmclfcrmaffcnno*  ^cffcrun^  bcptj^m  jut)offcn/ 
^bcr  fclbtacr.  iu»cr  ft*  bofcr/^batcn  fonfJcn.ntf  tcfltffcn  /  bcif  t5]a4ric6* 
uxii)ant  cnf^c^cn  /  au4  3^If(;cl)cr  ©*anb  unb  S&ntt^icbcrbrmj^ 
ltcl)cr33crlu(^fctncr  €(;rcn  (  tnmaffcn  b<r)  bcm  rfvul;fcnau^f?rcic|)cn 
«nb  Ot)tcn  abfcfcncibcn  9cfcl)ictf)cnfubri3Cf  fcpn  fonfcEt  paul6  pift) 

fcinb  tt?tr  bcbachtiurcorrcaion  fol*cr  6frafFbarcr  ©cfcOcn  /  cw  fpd 
SiKtffclcrnftlttcrSfraffcanjuflcflcn/  ttjcra)c0bi6()crobci)  i>tclcn  n>ol' : 
UflilHu  ianbcn  /  ©taftcn  unb  jjcrfttafftcn  /  m(f  nu^cn  ptadicirr^ 
imbbaburct)  wancbctunjctat^fcnctaKcnfd)/  tt)ici)crumb  Mini91iitcn 
flcbraeljt  n>orbcn  /  bag  ncmblid)  fclbtec  ad opcras  p»blicas  an^cjjaltcn 
n>crbcn/barinncntn©prin3cn  tinbctfcncn^33anbcn/  fo  lang  sufdjaf^ 
fcn/  bi^  jcbcrfctn^Sorbrcd)cnnacl)  «cn^anbnufi  bcffclbcn  /  rtUau^ 
fcinJa^n^/  wnb  ma^fctnct  n^cgcn  fonflcn  auff.jcKmffcn  aani^Ii<*  ab^ 
Scbuf?.  S)amtt  nun.bt^  tn  ©acf)cn/fo  turcb  crbcnr  N*  pcinltct)  3vc(6t 
iwcr(5rtcrn(  (untvctbabcncnotanda)  Himeffccft^crtcbtcf  ttJcrbc/:C' 

Curn  qaoconfcniunt,  qu«  prudentcr  juxtaaccloganter  fcfi-  '^^^ 
blt  VAlenth.  fVinth  in  fartbJittg.  Itb,  i.cap.  12.  Rcbuipub.  hcc  ^f! 
depI©rati(fimo  fcctil©  optumi  Cdnrulta»  putamus  ,  fifurcsob 
fufiafiapHcia  pcCiiniaria,  nonfMftigationibus,  fafpendiis,rc-^ 
Ic£auonibu^,auc  aliisatrocioribus  poemsafEccrcntur^fcd  adapc 

raj 


jniiii 

im 
fllli 


pathcas  praeftanJas  damnarentur,  Fuftlgatio  fff  He^r^^ 
iutr  aal^cn/  qui  furcs  magii  ad  furta  invitantur.  Excla- 
duntur  cnim  ob  infamia»i  ab  omni  hoRC  fto  commcrcio^&nuilibi 
tolerantur.  Ergo  adfurta  &  latrocinia  magis  magif^ue  ailici- 
mtur.  Nec^xilinmReipublicarcondiicit  Ungncntiscnimhoc 
remcdiam  fii^ilc  cft,  qaibui  Scabicimedcla  adfertur.  Pcr  mo- 
mcataillafanantqiaidcm,  fed.  corpore  inrus  mab'j  humoribut 
affiiAo,  ft atim  moibHs egrcditur.  Btfaniita  ficri  vidcmuj,qu6d 
exf»Icicoelum,  non  animummutenr,  fcd  cxdufionehacigno- 
miniofa  irritati  fubmdc  ad  pcjora  prolabantur,  patriam  infcftent 
&  prcdant,  nova^uc fcoiper  litigia cxciicnt.  Idcm  eft judicium 
deauris  ajjfciflianc  ,quara,  prator  mcmorat*  alia^ue  indc  rc- 
nafccntiamala.  rim  gcneratiyam  impcdirettadit  Knub.  l  jure 
tar.cdf.  s  n.  2ss.  Hdaenm  nintberm.  Vide&jam,  quaehacde 
rcfcribit,  &  quoi  citat,TW.l<#fjfi^  d.  reg.  fee.  &  EccUf.lih  m. 
cUJf.i.CAf.  4.n  S.  Exmanuf  amputatronehocquoquercfultat 
incommodi,  ct  dclinqucni  in  locif  diflirii  aliam  caufam  amifiio- 
rtismanusmeritiatur,  &  occafionem  mcndicandi  fatis  aroplam. 
colledisqueclcmoCniilibcralioribuso:iofayit»pigritiein 
&  malitiaa  fuftentandi  naocifcatisr. 

Decas  Tertia. 
CLUiE  S  TI  O 

PRIMA. 

jffi  m  ^eliSlUy  nulla  pcsna  corporalijedarbitrarid,  velcar-- 

cae^  rel  mul^td  fecumdrid,  vel  relegdtiene  ceercendte,  Ucum  hdbentt  non 
idntum  territionuda,  fed  ettam  hgaturd,  &  ndhilfitio  inftrmnm$* 
fum,  ddcomfrmendos  foUtces  dptornm^  juandoquc 
ettam  funum  ? 

Hh  4  hane 


Anc  qnwftfoncm  mali  a/firinat  Dn.  BenciiSm  Cdff 
z.cms  intr.cfim.  fdrt.i^^udfi'  1/9.     J,J,  &  /i  d^ 
\qudfi.iiy^n.t3'  quamcgolongi  rcftiusjcwm  legi- 
Jbwi  &  rationibui  poftca|adclucendif ,  &  Di.  autori- 
tate  neg^ndam  trfc  cenfeo.Dodorci  «tiam  <^i5.  i 
Dw.Qr^^.runtnrorfus  impertincnteicitati  ,  ut  ncquaquam  ejus 
affiraiariv«  fufT  agcntar.    Cum  cnim  quwftio  hjL*c  propofitain- 
dicct,  &in  cfftdtii  pfKfuppOiJac  torturarn  ,     non  cam  gravcm 
6caccrban»,  quani  quat  in  atrocioribuj  crimihibus  adhibctur, 
arcamcn  toriurarn  aliquam  ,  quam  quifquam  pcrdcado  rcrum 
vocabula  nominayerir  territioncm  vcl  alitcr  ,  quoniodocunquc 
velit,  rcmipCijntimcfl  proptcreanon  muiat.    Cum  nominum 
divcrfitasnen  Qiutci  rci  fubftaatiam,      excommnnicAmm  extr. 
2  hdtet,  C4f.  inSAntum  jS.  extr.  d,  Sim^n,  Jam  autcm  conftat  pro  cri- 
fnincatroci  &  capitali  tantum,  nen  autcm  pro  lcvi ,  cujuspo;:- 
tianoncft  corporis  afflidiva,  qucnquam  tortur«  cffc  fubjicicn- 
dum  ,  ncmodusprobandificfuo  fincfcvcrior& plus  accrbitatis. 
*acvindi(3lBContinear,  quam  ipfius  pocnarcxfccutio,  /.  S.  /. 
(jtidLn.videolffen.medffrdii.ttt.^^olf/,  i.n.  i7'&fMt£s  ad  hoc  ibid.ci^ 
tAtesDd.xideAturetumiffeDn.  Cdrp^vim  di(i,  (jua^.  iif,  n.  ^j.dr 
feqq  &n.  ].u<que4dn.  j s .  inclufive & n.  12,    Ubi  n.  11.  12.  &  i^... 
rationcs  plurcs  jnriLim  rc<5ti[fimas  cx  FarittAc.  fnct.  crtm.  lih. 
/  tit.s.K.14  &  leqq.  dcprompt<is addir  C  i.  )  Kc  vidclicct,  quod. 
nnSviidircd^cft  prohibitum,  pcr  aliamindirc(5l«  pcrmittatur> 
f  2.^qu6dabsqncdubioomnispotnacoporali$,  qjamvis  mini* 
ma,  majorfitpoeni  pccuniatia,  quamvii  magna ,  juxtj  ;m./. 
inferrorumff  d.frnn.  (  g.)  q'j6aalioquinhoc  abfurdi  fcqucicturj 
quodordmatum  ad  uiium fincm *  nonrcgularetur  fecundum  na- 
turamipllus  finis,  &ficmedium,  perquod  ad  fincm  pcrvcni- 
tur.  cxccdcrct  ipfum  finem  ,  &exniodoprobandi  graviiis  pu- 
niretafrcuj,  quim  ex  modo  co  ^dcmnandi  •  vid.Cravett.conf^i^ 
n-f.&cenf  1^7  n.  11.&  14,  Qi]ibu$ncoiiaquam  inconvcnicnter 
3  addietiampofTchaficf  4.  Jfationcmomnin6arbitror,  ne  nimi- 
rum  pcrfonas,  carccri$  vcl  pccuniarii  potnS  muIAand^  captivje 
gravis  injnriainferatur,  iufamiae  nota  afpergatur ,      exfnic  in- 
icr  vifos  honcftos  ,  convcrfandi  in  poftcrnm  ,  &  m  focicrate 


\  


iioncftorumopiScum  ( ficjuiett  ftatus  &conditionis)  tolcrantiary 
mmnm  pcricuiam  &  3lamnamirrcparabiiecrectar,daim  fcitur,. 
cl  fama  de  co  cfl,  qu6d  Fiicrit  f ub  manibus  carnificis  (  cujui  pcr- 
(bnaeft  inhoncila »  6cFamofa,  prout  jam  cx  ipfo  Dn.  CdTp79rt9 
]c!«onftrabitu«  )  qtid  manibus  catnificij  fucrit  iigatin5&  inltru* 
lilitnti-,  ejn5  corpoii  appiicitii,dc  criminibiu  intcrrogatus.  Qk\6i 
auff  mhfsc  rat'*o  quiftanon  Gc  pirvi  momfnti  >  piccbitex  ipfo 
Ben.  C^7 i '^»Y{9  in nacl-.cntn  p^irt.  3.  qutjl.  li  j-n.  ss-  ^q^c  ad S9*  Ubi 
Ci-^trorumalltgatitadiccntcm  :  Scd  morcrctur  prids  acerbis- 
fima  inorte  Gfacchus,  quani  incjus  concione  carnifex  condde- 
rcr,  q  jcm  nonmodo  foro  >  ftd  r riam  cocJo  hocac  fpiricu  ccnfo* 
ri«  legcs ,  ac  urbis  d  ^micilio  carerc  Tolucrunr. 

Et  quamvis  improbn  ibideiii  lioc  Cictronis cffatum  D«.  Ctrp- 
^rius  ,  atquc  long^  aliam  de  hoc  magi(Vratus  minifterio  mentem 
nobis  Chnftianis  cjfc  habendam  ccnfcat  cum  D^mh^ud.  m^TAx  rcr, 
crim,  c,  ij^.  rt,  11,  Attawen  fjam ibidem itaexpo<iit  fcntciniam:  - 
Qjtcqiid  rttdcjurc,  opinioneccrte  hominum  ,  Carniticcs  ho- 
macula  aliquUaborarecxiftimantur,  adei,  utcutniii  mnl- 
?um  converfari  v]ro  honcfto  probrofum  habeatar.      Undc  fit, 
qaodcarnificcspasfimiocorumomnibus  firitexofi  5c  cxfecrabi- 
Iw,  ,  odiumqjcvulgiinfeprovoccnt:    Hincncc  ipfosCarnifi- 
Cffj,ncca'ioi,  qui  cumiisdem  fjcpc  familiaritcr  convcrfantur .  ur 
nu  ^  ero  ac  focictatc  honcftorurn  opificum  toierandos  clTe ,  vnlgi 
ptKatur     Qaod  nec  Scabinis  difplicuilTc  patct  excorupdcm  rc--^ 
/ponfis.    Hucwnue  Carpi^mus.      Si  talc  quid  convcrfatio  cum 
carnificib^s  potcftcfficere>  ^uidfictdchis  ,  qa«rum  manusab 
Hshgata?,  5c  qui  tortirar.t.  .  , 

Pfoptcrrationcti-aouc,  amcdiaas,  in  lcntentiisintctlocu- y 
toriis,  qfiandoreusdiintaxatefttcrrenda',  hocfoict  prKcavcri, 
ne  reus  -T^anibus  Ca:  n  t-  :chcndatur,hac  formuia  co  ifucta: 

5)a^i!)ritclb^fih;t/'tfii  .:ifntcme^*arffv:*f<rfurjuft<U<n/ 
unb  fcnri)  Un  fc{b<n  /  M  fclfC/  nn^  n>olrc  <r  tt;n  anc^rcijfci]/  HU<m\v 

2|Sft^p*ii  'Miit^  bcfTaqciuul.iffcn.  Etvcrbum 

hoc  y  '\\y  \  1    oportctdc  ipfa  tortura,  ctlamlc/i, 

MlznzerAntr.tH.d.touur  caf.  4.ff^  r.& Manl..  Strfh  tunen 
itConfi,crimX4rois.4rt,srn.T.    Qiiin  tamenCarmtex',  reum: 
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ntidt'JT\  6i Ifgatum  pointduccrc  ad  .-  y  c.Aeurt,  Teo  choiclart,  3c 
ti  minati  tonurair  feu  chorclam  fci  l  !i  qiiidcm  !Pr«i^^.  Fdrinaim 
Ub,  I  pra^  cum.qudil'  37 ^^.mqm^idn.  io6&  qtuff- S^»-  34(Jtiem 
titat  & fequitur  lub  Z^anger.  M.  loc.n.  s^.  Scd  ibi  ronicquuntur 
delevibu&  delidis  >  fed  atrocioribus  crtxxiinibus  i  corpcra- 
liter  &  capitaliter  puiitendis.  Ncque  alkojas  facierda 
funt  pr«tcndicula  Qarf^orii  diS,  qr.^H.  yj.  repcita, 

qu6dnimiiumIoquatDf  rondeipfatertura»  /ed(i.)  depraslu- 
iliis  torturae  ,  ('i.jdcmodcrata  ligstura,  nccnon  (  3  J  de  adhf- 
bendts  inllrjQmcntis  adcomprimtndos  poilices  aptis  ,  ^i^Ulticn^ 
fcf^rflubcn/  quandoqictbm  funibus  pto  rattonc  circumliantiaruro, 
indiciornm  &  quaiitatc  ipfiusdclidU  Nam,  quaiia  haec  fintpr«- 
ludia,  quibuseluditur  juAitla»  luditutfairabominis  ejus^^cor* 
pusaffl  gitar,  de  cujusCorioIuditur^facilejLdicabiiquivisdex- 
ter.  Nommatiofola  remip/amnonmutat,  Ltdixifcpta,  prst- 
fertimfiaccedatipiumfaiaiim,  &re«ipfa  nomfi>«tioniplanicon- 
traria,  quashic  cft  ligatiira.  Quidam  homine$  delicatiorcs.  vel 
Jiabcntcscarncsn»ollcs,  plu»  patiuntur  in  fola  ligatura  ftrida, 
velCeftcumtaxillis,  vel alio modo atrox ,  quam  alii  in  ipfoc- 
quulco.  ExcmpIumrcfertdeMcdico  M.CUr.  in  fraa.crm.  4. 
J^.  quAfi,  64-  n.31.  Qu39  Hgatura  propterta  ipfi  toitur»  aquipa- 
utr,  -Trofi.  Fatmac.  inpr.  crm,  /i^.i.  tit.  /.  «.i^^.Neq- «xcufatopinio- 
MmCafpx.om  verbum moderataj  :  Qualcm  namquo  modcratio- 
memjudexinligatura,  Tclin reliqiisvclit  adhiberc,  eft,juxta 
Carp^ovii  indulgentiam  jam  diccndam,  in  mero  ipCus  arbitrio  po- 
fltum  Iati>fimc,utprocol  dubioejus  modcratio  fit  fapc  plos>quaiii 
imroodcrata,  Et ,  fi  talis  ligatura  etiam  elTct  moderata  vel  maxi- 
ini,  tamencftiniqua.  Quia,  finulla  apprehenfio  Carnificis, 
indeli<aisquaEftioniihujaspropofitap,  lecumhabet,  proutante 
dixT,  mnlt6miniis  ligaturaabcocrit  adhibcilda,  ctiamqwadi- 
citurmoderata.  Et  quis  vclitdubitare,  fi  infupcrad  cjufmodi 
ligatuxamacccdantinftrumcnta,  pollicescoropfimcutia^tu^ou*» 
mcnfcfcrGUbcn/vcl  ctiam  funes,judice  rco  maWcupieHic  fub  pratC3^ 
tulevis  torturaf,  eam  ita  pofft exaccrharcut  oietitd  dicatur  actis  ? 
Pr«ferti»,ciim  j»dicum  indigcftis  raotibus  &  ;.ffc<ftibui  magnum 
iddat  ini^uit|tis  calcar ,  aunqvam  non  faiis  dctcftandum  dogma 

BenedOi 


liftHediili  Cdrptj>yli ,  qui>i  pr»c<ulcrc  poflint ,  pro  lubitu  fcri  ac  ar- 
V^in^ inn^^  fitocrvfL  p,irt.  s- qtt^- 1^6.  n.^T^  ^  Qii«fiuacon-  y 
jungantur,  gravcracffe  rortutaci,  ctiamln  hominibui  robuftio- 
ribai,  ncmofacile  ncgavcri^     Qua  lis  icaquccrtt  aeflimanda  in 
dsbilioribus?  Non  cntm  par  ratiocftinfuftincndistormcntisho- 
minisdtbiliiacrobafti  >  «griac(aui>  &  fimilibus,  yid.^bj.m  as! 
prdd.tit.  4'  ^hf  c.«.  2  2.  Ettorcuralcvisinhomine  maliccomplc- 
xtonij,  vclhabcntccarncs  mollcs&  dclicacas,  dicitur  magna. 
GrAmmM.deiif.S4'  n.  S4>  &feqq.  ctiam  gravifliraa,  Cdrd.  THfih. 
V}m\i.C9ni:ls2S.n  2,&c9n€l  $2f,  n,s'-  Magis  magisquc  fcfc im-  la 
plicaasvaldctrroncc  addit  D«.  C4r/)^oviw  dtcl.  qtufi,  np.  n.  ss- 
pofle  indcliiStis  >  hnjus  nimifum  qaieilionis ,  etiam  adhibcri  in- 
ftroracnta  ad  pollices  comprimcndos apta ,  quandoanc  ctiam  fu- 
ncs  pro  rationc circamftanciarum,  indiciorum  &  qualicatc  ipdus 
d«lidi.    Indiciaenia  quod  attinct ,  lut  intcltigit  hic  C4r/)^^«i;tf 
indicia  legitima  &  fufticicntia ,  lcgitimcqup  probata  >  ^  fada 
communxcarioneaddefendcndum  krcononclifa>  quoeomniao- 
miiin6  debenc  prarcedtre  :  vtd.  obf  mea^crm.  tit^  4*  olff  2.  aQC  in* 
telligit  circumftancias  &  indicia  non  «iquequaquc  leguima ,  auc 
non  fuffiticnter&  legitimc  probata.    Ncucro.tamcn  cafuiocum 
habetligatura ,  adhibitto  tnftrunacntorttm  t>(r  taum(tifct}rauB<n/ 
Yclfanium.  .  Illo  ,  qniacouftatpro  crimine  capltalivel  atroci 
tantttH)^  non  autcnnprolcvi  ,cujiis  poeiia  noncftcorporisaffli(5ti- 
▼a»  t*rcuram  cffcadhibciidam.    Qiiodexjuribfus  Dd  &exipfo 
Dn.CdTf^^vto,  iTbimctipfisnaminhoccontrario,  antea  demon- 
ftravi.    fct  qoia  ic^uc  leg«if,  ncquc  Do»5lorc$  ,  ncqucipfc  D«. 
CdTp-^oviuiMidim  allcgato locohocin  paffa  diftinguunc,  intcr 
tortQiimarrociorcm&lcviorem,  five  miMUsatroCern ,  fedge- 
ncraliterdcomnitortnradifponuHt&loqunncur:  Idcoqucetiarn 
nobis hic  diftifx?^'onem  faccrc  non  licct.      Lcge  enim  non di- 
ftingacnte,  necnortrumcft  difti.igticre  vid.trda.prdced.  d.dfpell. 
n.S7'S^  l^'  7'  Qniautemlcgcnondiftingucntcdiftinguit> 
if  non  tancum  prarer  i«$  facit ,  fed  ctiam  contra  j us,  /.  2,  ^.initium 
d  (/^«i/.Con^cqucnter  intermint$qu3fftioniipropofic«ctiam 
vclmaximicxflantibuslcgitimii5cflifficientibu$indicii5.  a  reo 
R©ra  clifi5,corturactiainUTU  «ftprohibicajafecundo  cafu  mul- 


rly  European  Books,  Copyrighl  ©  201  2  ProQuest  LLC. 

□  ges  reproduced  by  courlesy  of  the  Biblioteca  Nazionale  Cenlrale  di  Firenze 
MAGL  2.6.58 


nes,circuffla3nt!»,24mdi<ii*«xftantqu.demaJiquali^ 
fur.tlfgitima^^fufficicntn,  aut  nonnmrfufficicfuer  &  itfgmmi 
•probara,  ficutitunc  etiam  ip  acrocioribus  deii<ftis  pOMiam  corpo- 
risatl!  tf^rivaminftrcntibi:^,  54  ultirT.ofuppliciopuniend»s,neqm 
•tortura,  necji  territio  cft  ^dmittcnda,  id  quod  additJi  ritionibuj, 
&multis  Di.ciratif,  rtc^bsllfn^  ftatuit&  ipffrD»  Csrp-^ovtmmn^ 

ttiam,  &mult6roagiiindeU(5li5l<vioribus,  poenam  relegario- 
nis,  nedumcarccrisvel  pccuniariam  dsmentis.ligaruram  &id 
liibirionem  inftramtntorum  Oer  2vciumenfciraubrn/&funium,efe 
pcrmifTamjConcendere,  non  tentiim  planc  illfgale  ,  ftdetiam 
abfurdumcfff ,  cuivisconftat.  Qxii  jurcjion  pottfttorqut- 
ri,  ctiamnon  dcbetligari.  Quiaiftaligaturi,  quoadeffedura 
torturae  «quiparatur ,  Selfuii.  Gna-yjift.  tr^-  dt  deftnf.^reor.  defenf. 
3«.  cap.  ii.n.S' 

Verba  etiam  ,qu«addit  D».  Cdrp^^xlm  difi.  qudfi.  i  r^>. ».  i/  pro 
ij  quaHtatedclifti,  ficutiuort  tranjgrtdiuntur  hujus  qnaeftiontsli- 
mites,  ubiagitur  dt  delidis,  ntollam  poenaracorporaJem,  (edrtl 
carceris ,  ycI  relcgationis ,  rtl  pecuniariam  inferentibus,  func 
prorfasfruftranca  ,  &  abiquc  ullo  tffedu.  Qualequtic  namq; 
fit  in  dic^is  fais  terBiinis  dtli(^^um,de  jure  tamen  reus  neqac  iigarf^ 
ntqut  inftrumentisad  poliices  compriroendos  ufftatis  ,  iT!ir  D<C 
JDaumcnfctjrvjnkn/  velfuni1>u$cruciati,  veldivexari  poteft,ntq^ 
debtt,  idqueproptcr  rationes,  <2[ui$  brcvitatis  ftudiu  hicrcrbo 
rtpcto,  jam  adduj^as,  &  juribus ,  &  Dd,  fuffragio  firmataf, 
Qu^dautcmDrt.  Carp^^ovtnsdiif.  loc.  mentionem  facitin  Scab]- 
^4  batuLipficnfi  itafolcri  pronunciari,  ipfum  aberrors  noniil>erir. 
Namqut,  utucmagna  £taatoritas  ICtorum,  inprirnis  yettran», 
tamen  tantaiion  eft  ,  ut  non  cedat  rationi  &  veritati,  Matth. 
Wefemb.C9nf.  2,  n.  j.  juxtA  ibtd.  textm  cttatos.  Elegunter& late  Dn. 
Qofp-^v.  lit.6  rejp  Ele^.yo.n,  S'&feqq. 

CuiB  noniitconliderandum,  quis  quiddicat,  fedqoidquif 
dicat,  CMpJntelltiefitU  d.  rerb.  fi^ntf.  Everhurd  in  top.  in  prAambcifuc 
in»  Wtfemlf.  &  Carp^^v.  d\&,  lof,    Quart  ctiam  paacorum  opiiHO 
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•|»n»f«*tnt  eomhjuni,qaori»o  n  etioribiJ» rationibBs  iiweniturfun- 
sti.fa,  It.      fednei]ut<rtiiDa.t  J.\ttr.vtt.  tt^uily  iin^f.Upelldmu 
d,fti,H'nni'.g.  God.  nnj,  ult,  d,  ftt[cfipt,pigH,  n.  i6i  Weftmb,  dtH. 
U(,yt,  i,li*Ttm.Ttfi»T,patt,,.<]H*fi.in,t4  U(.  Th9mmg.dtt1f.4n1 2» 
Q^odeiuutconvenicnscft  Dci  n;aiidjito£x«<  li  inpriK-  inju- 
dicin  non  acquie(c;is  plurimoruin  fententias  ,  ui  i  ^«»0  devier, 
fi</,f>/«»i,«f(.j,  extr.de c^nfi,t,Dec,  {etif,t^f,vifiswf74a,&c»nj, 
s6o,M,7,veTffi  UndeetiamaDoaoribustingulij,  advetfujPa/ 
cuttatesfeucoiiegia  lCtotum  in  Acjdcmiisintegra ,  feliciterin- 
«ecdtiTOarmaindiiiauirc  ,  teftatui  cum  exeu  plis  adduftis  Ftid. 
ftuckm.  xel,,  «ml.so.n,  i,& jtq,&n,6,f.  Etinfpccic  praejudi- 
Cia,  injurenontatijfundata  ,  in  confequentiam  ttahi  non  de- 
be^t,  Ttl>er,DeitM,tn  dfeltg,*dtttfu,  Jkui,  c*p^i*lt-  »•  f''''*^ 
1>rafkm,y*l,i  cnf,4J  n  x6 ,vtd,tt*a.mtumi  *ppt\l,tn crim.n.? 5 ,76 
Kecfpeaandumcrt.  quid Rom.fiat ,  rel  factum  fit,  ied  quid 
ffieri-*ebeat,  /,  ftd  Itcet  r ff,  d,  off  prtft<l>  Et  ita dc prarjudiciis 
*sntiunt  MeUne  incammtnt,*d  3*  teg,  Cancell,  Con/.  ^fg<«t> 
gfnf,  u,n97     Neque  tandem  pto  Dn,  C^rpwttf  .  ejusqu*  alji- 
mativa  qu.cquam  faciunt  Dd.  ab  eoallegati  .  fedconttarium  Ita- 
nant.  lul.C4aT.nimque.«fr-a,*-  ft».iutfi.64,  ita  fcribit  ex- 
preffe:  Ubi  noningeritur  ,  nifi  poena  pecuniatia,  veUliacor- 
eofs  non  affl;<5tiva .  noneft  ad  torturam  procedeiidum.  Qudd 
Wtem  .bidcmex  Alber.ci  r eht.one  adjicit ,  qu6d  n.hilommus 
fuperlevibusfianttortur*,  &  ita  communiter  obfetvari.  Moc 
ipfumvidetnt/«/i«.  CUrm.  altenus  relationis  fidcm 
rarrare,  no"  aorcmtanquam  reaum&  juftum  approba.e ,  alio- 
«Uinfibimetipfi  ftatimin  unoeodemque  contcxtu 
^adker^t.    &licir,  refcrente /«/.c  C/-r.  ,  Aibencu» 
communiterferraricontrarium,  non  per  hoc  ""^*;"  «i"*- 
dendum.nifideconfuerudine  fua:  F«.i«  ^^""'''l.'''*^^'^ J' 

ar,  ul>.  .Itosct^t.    Adhoc  ,  •'^?^^,' 
Alberici&Clari  patria  .  eti.m  erin  aln. 
contrarium  ferrare.      Quia  autem  hoceft  ""'XduT  sa  ro- 
j.ri,.m  rarione,  .  &  rat.orcm  naturalem.  ^*/'^";*;^ 
fanA.  Juftit;«cuJroribu,  &  Adminifttator.bu.  ..eqiuqu  rn^^^^^^ 
fli»ndim,f<dBtiotiur«abufu,exChriftunaRcpubl.exterm 
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jccUm  undlqutquevclmaximecollaboranduttt  ,  mfi  vclint  Ethnid^ 
(  aquibusufustcrturacorigincm  traxit,  rtd.  •Iff,  mi44  fm^.  ttt,  4. 
(?^/; /.  4^      .  J  cflc  pcjorci  (5c  iniquiorcs^ 

ADn.CarpzoviocitaturFarinacius  tn  frd^.  crim.  ith.  i,  tit.f, 
qu^n,42.4.nHm  6.Hsquc4dn.:i$.'tnclufiye  huju»qu«ftionis  ncgati- 
vam',  5cjuribus,  & rationibui,- &Di^.  autoritatibttsoptimc  firmat 
&  tuctur :  Tantumitaquc  abcft ,  ut  aflSrmativat  Dn.  C4rpz.ovn  afti- 
pulctur.  Qupd  autcm  F4rtn4c.  n.  if.  &  qulhnsd^m feqq.  contrarium 
fenticntcs,  morc  folito,  in  omnibui  fuis  opcribui  undiquaq^uc  fcrmc 
obfcrvatorecenfcc,  opinioncm  D/?.  C4r^z.«rii  juTarcn«quit,  imo 
campotiusrcfcliit,  quodpatccex fcqucntibus  n.23.24*^y*y^^iTd 
rinacius  hortatur  judiccs,  ne  a  prima  opinionc;  qu«  cft  in  lcvibns  dc- 
lidis,  fivccriminibusquxftionispropofltac,  ctiam  lcvis  torturacpro- 
hibitio  jrcccdant quodfincdubiofitmagiscommunis,  &vcrior, 
&rationabihor.  Etlicetf  ita  pcrgit  ¥4rin4C  dicK  /•r.  Japudnos 
quandoquc  vidcrim ,  judiccs  dcvcniflc  ad  torturam,ctiam  in  dchdis 
levibus,  bcne  tamcn]  fcio ,  cos  maxime  ob  id  rcprchcnfos  cxftitifTe a 
prudcniibus  viris,  &  ICtis.  Omnii  namquc  pocna  corporaHs,quam- 
visminima  (klcvis^  major  cftpoena  pccuniaria  ,  quamvis  magna. 
Ergo,  five  gravis,  fivclcrisfit  tortura^  non  vidcturpoflc  ea  infcrri 
inlcvibusdehdlis:  idquc  indiftinde,  fivcfit  pcrfonanobihs^  &ho- 
ncftacconditionisj,  fivcviiis  ,  utcxprefse  contra  Gir Undum  ttmit 
Yrdncifc.  C^fon.  iti  tr.  d,  torment.  C4p.  8.  n.s,  in  fin,  &  n.  Hxc 
F4rinacius. 

Caveatitaquclcdor,  tortaflcincidcnsinrraditioncm,  quamvis 
extraftatum  quacftionispropofitac,  tamenhic  non  incommodemo» 
ncndam ,  Dn.  Carpzov.  inpr4^.  Crim.p4rt,  s^qt^^Jt.  ii^.Ky  S9  &  Soo 
Ubi  aflTerit  in  cafu  ibidcm  lcgcndo  pcr  unicum  ccftcm  probari  mdicia 
ad  cffcdumtcrritionis,  citans  ad  hoc  text,  /,  item  4pud  L^beonenu 
//.  $.  qu4fiionem      ff  d.tnjur.  a/Z^ngey.d.  tortur.C^p.  /.  n.  i^o 

Quiquimvis  in  ejufmodi  tcrminisnon  loquatur,  tamcn  iduhra 
citra:pracjudicium largicndum  Dn,  CarpTLovio  ibi  putarim,  fi  nimirum 
vcrbalem  tcrritioncm,  dc  qua  dtci,  text.  &  Zangen  tanrum  loquun- 
tur ,  minimc  autem  rcaicm  ( dcqua  diftindionc  uno  vcrbo  in  finc) 
inteliigcret.  Scd  ejus  mcntcmcontrariam  eflc  vcrcor,  motusfcqucn- 
tibus  formahbus  vcrbis : .  Ita  &  hoc  cafu  ad  territioncm,  quandoquc 

ctiam  ^ 


^«tiamTealemdevcnirepotctit  :  Qu«  juTtaipfum/ccDndumanti 
d.aa,  ctUigatura,  fic  adhibitio  inftrumtntorucn  ,  ad  compri- 
nicndoi  poliicesaptorum  ,  *  quandofquc etiamfunium,Qn«atucni 
juxtj  hac^ciiusdcduda  non tcrritiofiintlcdjtortura.  E6tci  derc 
-etiamarbitror  vcibaD».  Cmtp^ovu  ibidcm.antcccdcntia  ,  (icuti 
enim  alras  judcx  foiurnmodo tcurcri  facicns  ,  tam  ftridc  rcgulis 
torturas  inhTrcrcnon  tcnctt.r. 

Acccdit  &  hoc ,  qu6d  Dn  Carpz^or.  /judfl.  uy  :%.4y.&  S2.part. 
-  Crim.  duas  pro  fuo  arbitratu  faciat  Ipccics  tcrritionis,  diftin- 
gucndonc  i^pcintcrvcrbalcm  &  rcaiem.  Qu«  quidem  diftinaio 
poffctcolcrari ,  H  modihaec  intciiigcrctur  llnc^orpori^  aiH.aio- 
nc5cdoloic,  flcdcd  jcciidoad  equulcum  ,  reum  vcrtibus  dcna- 
dando,  &inftrumcnta  in  con(pcdu  ipfius  cxponcndo  tantum, 
Scd  Dn  Cdip-^vMiii^mdta.  loc.  ultro  fatctur  ,  hanc  cfTc  rortur» 
jpccicm^  QiiamYii  addat  ibidcm  vcrba  ,  aliquo  modo,ad  diftin- 
dioncmclfvati«nij  incquulcum,  Scingcntis tortur«cxquifitio% 
^m^uc  cruciatuum. 

aU  iE  S  T  I  o 

SBCUNDA. 

Jln  reus  injudido  accnfatorto^quefttadmittcndiis  ad  p9'0^ 
bandam  ifr  deduceiidam  fuam  t?mocentiam  quoamque 
.tempore  ^  ijr  tnquacunque  parte  pxQctjfia^atque 
mqutfttus  tnjudtcto  m^jmftorto} 

liz  Nc. 


I 
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Egatiram  quidcm  ftatucrc  placuit  DnCarpi.oyl§m 
pr.Crim.part.s.qudS.iiS^f»  21.  -2^.  fed  malc, arquc 
<ine  legc  &  rationc.      Et  novum  hoc  dogrra  cum 
cjLtcris  cjuscrroiibujpromanat,  cxjudicia  crimi- 
nalia,  &  S,  S.  Juftitiae  adnjiniftrationcm  fummo- 
pere  turbaiui  ^  imo  fetnnc  cvcitcnti  diftinAionc  >  intcr  proccffum 
Ofdinariurn,  quem  vocatQr^^tJV.  accufarioncm  9&  extraordina- 
iium  .  inqui/itioncm  ,  atquc  fida  juris  ,  &  proccdcndi  divcrfi-» 
tate,  iautroque.    ScdquiaDw.  Cdf^^^^ovm  dida^n  fuam  ncgati- 
vam,  fibi  ipfitotidemcorradiccndo,  ipfc  rcfcilit,  &  optimi^  ju- 
i:s  rat^onibus,  nec  non  D/^,  autoritatibus  addudis  contrarium 
rt^iitmil  inpract.crim.pArt.i.  qudfi.^s.n.  10.  sr,  12.  i^.  ijf.&  / 
ucmpart.s.  quajl,  /o^.  n.  f  2,  qu6ic<5i:orcm  rcmicto,  opera?prc^ 
tiumnonclt,  huic  rci,  pcr  lcctiam  clara^  inh^rcrc  prolixiuj, 
Intcrca  tcrr  poris  Magiftratus  five judiccs  caveant  fibi  non  tantum 
hic,  fcd  ctiam  ahbi  ,  (Sc  pcr  totum  proccfTum  criminalcm  ab 
omnibus,  D«.  C4r/>^fviiciroribus  valdc  pcrniciofis,  &rcligio(c 
•bfcrvcnt  dodrinam  Salomonis :  Eruc  cos,qui  ducuntur ad  mor- 
t«ff»  *  Et  ,  qui  trahuntur  ad  intcritum  ,  Lbcrarc  ne  ccsfcs.  Si 
dixerif,  yiris  non  fuppctunt,  non  inrelligimus.    Qj:i  irtfpceior 
cftcordii,  iprcinteiligit,  &  Setvatorcm  anima- tuse nihil  f^lir, 
icddctqucfaominiopera  fua  .  Vrov.cap.  24.  rf,  11  &  /z. 


(lU  M  S  TI  O 

TERT  I  A. 

J^nmodiu prohandimnocenttamalm^  isrcelertor  rc- 
nsiratur  in  in^ui/ttione  j  quam  in  accu-^ 
ft$cmef 
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HAncpcr*ndc(jnc  Icgcfc  ratione  pro       arbkratu  aflSr- 
feqq,  stsque  aa  n,  73 .    Cum  auttm  hic  crror  Cmilitcr  pro- 
fluatCxD>i.  C^ff^ttt»  contra  jura  naturas,  cirilia  com« 
munia  ,  6c  Saxonica,  nec  non  contra  Do(5lorcs  ctiam  Saxonicb^ 
•mncs ,  prout  in  hifccduobui  tradatibus  paflim  dcmonftravi  ad 
oculum>  fxpi^Iimcdida,  ctiamtada  di(lin(5tionc  in  qu^eftione 
prasccdcnti ,  in  proccffum  nimirum  ordinarium  &  «xtraordina- 
rium»  utriquc  nnllit^r  l>c  iniqui  diTcrfum  proccdendi  modnm 
tribucndo»  Terba  hac  dcrcfaccreuitcrias»  plan^  inutilc  > /upec- 
vacancum  ,  &:  lc«^ori  taediofum  forer.      Q;i6dautcmcitat  D«. 
CdTpx^v.  Scrcni(TimiEicdoriiSaxoni«0r</i«4f.  Vtlitit.  dnno  ^Siz. 
opin*onem  &diftidioncm  c^ii$  abiniquitatc  5c  nulHtarc  nonrcd- 
dct  immuncm     Sicuri  cnim  ad  noYas  lcgcf  condcndas.five  nofac 
conAttutioncs  facicndas,  nifi  maxima  i<cce(Iitatc urgcntc,  etiam 
accuratiffima  8c  matura  dclibcrationc  prasccdentc,  principcsnoa 
funrpcrlj.^dcndi:Ita  quoqi  fi  lcx  nova  fadacffjfccund^inn  lcgcrn 
antiquamdiftingui&inrcll  gidcbet  /  not^  eft  novum  2S.  /.  fed  & 
}ert$TCf  :i.ff  d.legtb  Gl  jf  &  Bdtt,  iti  l.  fciendumwpr  f  qutfatud. 
g.  Berluh.  pdrt  /.Cawc/.^i.     lo^ .  Bertd-^l.  t.conf.  93  n.iu 
Rcliqua  >  quac  D».  i  dTp^^Mi ,  opmioncm  hoc  in  paffu  fatis  rc- 
fcUunt,  vidcat  amicuslcdor  inquxH.  f.dccdd,  t.n  13 &feqq.mquc 
ddn.      &qiuft.  2.».  14' 


aU  iE  S  T  I  o 

QUARTA. 

injuriam  mferens  indiJlinSle  oymtiultraintircjje pcirtU 
ofl[cnl^^cuiyelpdinodiam,  vel injuriarum  ^Jlimationepr^- 
ftaredeUt,  panJitfnextur  drf/.tf^Tti,  eam^ue  MdgtftrdtHs 
tjc        irfgdfi  pos[u\ 

l  i  i  Qn«^ 
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aaeftionem  Ihanc,  proutgencralircrcft  pofTta,i^a 
'eriarrtdrquacunque  infnria  vcrbali  d<  xcaJi inicik- 
>la  ,  ftiiclcgc  &  ration€>  irii6  coxitra  j  jra  n  a»iifc- 
'ih  &  omniuw' Dd,  Comfr5unc&  nranirnc  f  ff  a- 
giurn,  profuo  arbitratu  ^udai^ter^ffirfrat  B^- 

adc4,  utcjufmodi  fuam  affirmatiram  pro  regula  obiniderc  i)t)« 
2  dubitct.  Scdquia,  ut  memini ,  juribus, & omnium  D//. /cntca- 
tiae  vim  inftrt ,  opcratprastium  non  eft,de  cjufdtm^vulfione  ver- 
ba  perdcrc.  Juris  enim  eft  manifcfti..  pto  injuiia  dupliccm  com- 
pctcrca«ftionem ,  civiiem,  &  Criminalem  ^ita  tarrcn ,  utinten- 
tluni^  tollatur altera,  LquodfenamCenfultum  S./ui^fin.d,  injur, 
Trdtored!xiit7'i'fidicAtur  /.jf  e$d.  Dd.  cmnes. 

Otraquenamquead  vindidam  comparataeft,  /.  t.CqueiCi^ 
yil.  a^ii  Crimin.prdjud.  Gail.  /.  glff.  Sj.  w.^. 

*Non  tantiim  jurccommuni ,  fedetiamSaxonico :  Quodpa- 
ttt S<,YidGtct!icxtt3iditis »  hiatt.B^rlich.f m.j.  concl,  ii.  n.  in^, 
io6.  i$7. 

NilT  civiliter  cxf^^.  -^^«//m  agatur  ad  perfccutioncm  rei  fami- 
^  liaris,  puta  adcmcndationem  &  arftimationem  damni  &  intcrcfli, 
tuhccnirri^ea  ac^^io  cum  criminali  a  partc  laefa  cumulari  potcft,  ft^ 
l:Jsfervum34  ff'd.  Obl.  &  x^ci.&dUi.  l.  i.Mjnfing^  cent.  /.  $6/  jf, 
Cail,  i.9lff.63.  n.f.  &  ehf  6/-  fuj.  uht  tefiantur  de  vbfervdnUd.Ca^ 
merali. 

4  Ubiitaqucaftiocivilii,  vcl  ad  palinodiam  ^  vcl  injuriarwn 
«ftimationcra  ,  vcl  etaim  utramquc  (  Jioc  cnim  in  a  rbitrio  inju- 
rii  lasfixonfifterc  conftat  cx  refolutionc  quacftionis  fcqucDtis,  in- 
tentata  cft , conftat  criminalcm  a<5lioncm  cflc  fublatan),pcr  qaam 
fifco,  fiyc  Magiftratuipocna  applicanda  qurritur  :  Aiqcc  hoc 
non  tantiim  quoad  l«fum  agcntcm, fed  etiam  quoad  Magiftratum 

y  fivc  judicem,  &  itacum  effcau.  De  injuria  autcm verbali,  vcl 
Icrircdi  hocintclligc^juaprivatustanium  laeditur,  Rcfpublica 
autcmncqoaqnam.  Si  autcm  injwria  tamatrox,ut  pcr  cam  of. 
feridaturfiintrtRefpublica,  &pubiica  tranqaillitaj  turbctur,  fc- 
cuscft  fcnticndum.     Quodttiam,  iicutiinjuic  nuilumhabct 

du- 


dotnum ,  ita  qlioqtte  ftatum  huju^  qujeftionii  non  tngrcctitur. 

SSquisquaminrationem  &  nicdium  concludcndi  pro  hyjus  6 
qna;ftionisaffirmativa>  D;i.  C4r;^#vii<^i<^*./(?ir>vclitinquircrc,illuil 
ctiam accuratifTima  indaganonc  invcnirc  ncquir 

Ethoc>  ncquccx  quaeftfonibus  duabus  ibidcm  anteccdcnti- 
s>  ad  quas  tamcn  proptcrca  fcfc  refcrt  CaTpx.ov.  Ncquecx 
fius  quaeftionis  96.  confcquentibus.     Non  exhisj  quiafunc 

(ihnh  fcparata&divcrfa  ,  ut  ctiaraadduiSa  praejudiciafintplani 
rctCTOgcnca^  &  ab  hac  quaftione  multis  diftcnt  parafangis :  Ad 
dextrihftorisfcnfum  vifus  rcmittcHdo.  Ncquc  c:i  illis:  Quia 
eti^ml:  D)t.Cdrp-e\\iismqudH>  py.tt.  24-.  adftruat fuam afHrmati- 
▼am,  tamcncamnuila  lcgc probat,  ncquc uila jnris  rationc lir- 
Biat.  Quosautcmibidcm  citattcxtusimpcrtine  ntisfime,  ncvcr- 
buliim  q  ii J,quodem  ad cuni  applicari  pofTir,  contincnt.  Idcoq; 
m^lilQTihhdi^.^uxn.^S.abmr.  fuam  hujns quaeftionis  affirma-  , 
Vammajufculislitcris  incrroncam  reg«lam  diftorqucns :  Undc 
jntclHgit  duasiftasquaeftronesprasccdcntcs)  rcgulam  tut6  po- 
ncre  licct  :  Quemvis  ncmpc  injuriantem  uitra  intcrefiTe  partis 
ffcnfar,  cui  vel  paiinodiarrr,  vcl  injuriarum  aeftimationcm  pras 
.aredcbct,  pccni  tencri  arbitraria.  Malefacit  rcgalam  C<r/)-  8 
y$ymi  ubi  nullumtcpcritur  jus ,  &  pcccat  proluo  arbitratu  re- 
guUmcadendocontra  primam  rcgnlamjuris.  quaecft:  Noncx 
rcgulajnsfumitur,  fcdcxjurc,  quod  cft ,  rcgula  fir, /.  t.d.reg\ 
jur  Addoobiter,  Dw.Ofp^i^vmwfpIanefneptinominare  amplia-  ^ 
tiones  &  Hmitatfones  aflTerrje  fuaeregulae  fequcntia  ,  in  dta.  qiuH, 
io6.n.2  &fqq.usqveAdfin.  Ampliationes  enim  &  limitationes 
dcbenteflrcnn;usciufdcmqucq«ftionis.  non  divcrfaf.  Alioquin 
abfurdiappcHanrurtaici,  ^  Et  abfurdc  dicitur  amplian  &  limi 
tari,  quodnoncftinquaeftione.        .     ^    ri.    -  v 

Ncc  obftat  h  ; jus  qnaftionis  ncgativaBConftitutio EIc6toraIis> 
42.  f^rt.  4.  a  Dn.  Carpioyio  fart.  2  dt^.  quafi.  94^  infcrta  &  quaR. ' 

Can  «f.  96'  rcperitt»  ^         .  . 

Nam  incafu.faxonicumvctu^.adfatisfaAionem  injurifle,tri^ 
-  •     j,  toUitur,  &  matcrTam- 

communis  reducitar  Mattn 


ointalolidoruj»^  folutioncfn  requircns, 
kiriarum  addifpofTtionem  jnrii  civiliscoi 
BirUck.  f4rt.  /. cmi  61.  d.  fan.  injur,  n. 


Tan 
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f  j  Tantnm  itaqwc  at^cR  p  ut  nc  vcrKuIo  qui^cm  Dn  r^rp-^vjf 
abftrcioni  htijus  qiJK^^ionii  adftipulcturd^^a  Coiift  tui  ^o  Eic(fto- 
raJis.  Vcrba  qnoquc  CjUS  V  5-  tJ?«f  <^^<^  ^<^f)<«  *3d"(>U|[</-&c.inclu 
ftinAi  tam  dc  Criminali ,  quam  Civili  adtionc  pofTunt  .iUipi,  ita 
ut panailla  pecuniaiia ,  fi  injuriarum  criminaliicr  agicur, appji, 
Ccturfifco,  fivcjudici*,  fi vcrAciviiitcr ,  parti  fcu aaori»  Tun» 
qui^din  di^,  coHil.  Ele^ordli  ^2.  4.  non  cxprimatyr,  cuinarm 
illa  poe  )a  pccuniaria  dcbcat  applicari.  Lcx  aurcm  vcl  difpoficia 
gencraliccr  loquens,  comprchendit  omnia>  iicitin  uno  miijtct 
ir.aior  ratio  ,  q  _:am  in  altcro  ,  l  infrAudemwfiti.  f  .  d.  teJlam.miUt, 
Dec  mc.fedesextr.d,refiupt,n  u.&fq. 

II  Tum,  quiaconftituiio  veldifpofitio  gcnfrali?,.qna5  dc  pluri- 
buj  cafibus  potcft  accipi ,  gcncta'itcr  &  dc  OTinibus cahbus  ctiam 
dcbctinteliigi,  Mart.  Berlich.pdrt.  j,  C9ml  61.  n.  Tum,quta 
vcrbalcgisfiveConftitutioniinovos,  difponcnsdc  matcriaji  rit 
communis ,  latrfrimi  (untinccliigcnda  ,  tSc  taiis  novaconfticq* 
eiadcclarationcs  jurJs  communis  rccipitomncs ,  C^fp,  expartenH 
Dd,d.verb.  Stg  L  i.  4-  UxFMcidia  1  ddle^  FaU  d  gl  tnc.fiututuw 
verb  numerandum  d.  pttcbend  in  6  B.omdn.  conf  5  I  inciptt.  qusrrur 
ttidm  n.  j.  B  trt.  in  l.  cmnes  poptiit  6  &  'tbi  Dd.  ff.  d.  jujltt.  &  jur  Dn^ 
CdrpT^oVypdYt.  s  juri/per  forenfc^nft  igdefin.  6  n  7.  Lravtt  atnf.  174^ 
fi.7  Dec.cQnfi,  n.j.verfj{4tntumveri&  fq.  Berlich.diQ  coml  61  «, 

Undc  8c  lexfivcconftitutionovafccundum  lcgem  antlquam 
^  diftingui&:  intciligidcbct  l.noneft  n9vum  26  i  fed&  poflmores  2t 
f.  d.  legtb.  Glojf.  &  Bdrt  inl  fciendum  in  princ.ff.qm  fdtiid. csg.  cum aUk 
€itdttsper  Octdv,  Cdcheran.  indecif  TeUomont,  167.  n.  (eq.Ber" 
tdLol.i.  conj.f^  n  7. 

Tum,  quia,  fiillavcrba ,  mif  «ncr^o{|<n ©dbbujfe/dccrimi- 
nalt  a^ionetanthm  accipcrctnr,  vcl  ctiamdeciviitquidcm,  fc3 
itatancn,  Qtillapoena  non  parti ,  fcd  hfco  tantiim  applicarc- 
tor,  fcquerctur>  qu6ddicla  Coitftitutioadionem  civiiem  inju- 
riarum,  velomninotolierct,  vcl,  ficam  non tollerct,  tamen 
icareftringcret  ,  ut  pcena  contra  difpofittonem  jurJs  communi^ 
ificintcntioncmadoris,  tcnorcm  libclli ,  ad  in^juriae  acftifna* 
eioncmdircdi*  fifcocoufcrrcture    Ucriimquc  autcm  cft  ablur- 


dum,  juricommuni  contrarium  ,  tUvinatorium  ,  &inl«pcdida 
conftit.  41.  nc  vcrbulo  quidcm  cxprcflum,  lUgAnter  Mdtt.  Berlnh, 

Nc  itaquc  a  tramitc  juris  rc<!lo  quisquaw  aberrct,  incidcns  in  tar- 
dita  Dn  Capz,$yiiintrdci.  crtm.pdrt.j  ^U4tfi,94^*n  9.&12.  canon 
nudc^  crudc^lcdfanolcnfuut  accipiat,  nccclfccft  ,  niaiirumubi 
iajdriaram  oflPciifus  adioncmCriminalcm  dc  ad  palinodiam  inftituit» 
OOQ  quaado  contra  injuriantc  civiiitcr  cgit  S.i  cnira  alitc  rmtciligcrc- 
tur  C^rp.  ibidcm,vidcrcturcontra  omnia  juraplanc  toilcrcadioncm 
injuriarumciviicBiadaeftimationcn,  &  fibimctipfi  contradic^rc  in 
jurtffr.  forenf  pdrt,  4.  C$nfiit.  42.d€f.  i6.prdfcrttm  infin.  ubi  hanc, 
quanquimcum  palinodiacic<rtiv<!,  admitticxprcisc  ftatuit,  &fuam 
fcQtcntiam  ( quc  tamcn  rationc  prohibitx  cumulatianis liaitcs  judi- 
ciorumScreniflSmiElcdorisS^xonicaon  cgrcditur^  rcfcripto  Elc- 
dorali  dc  anno  16^7.  infinuato  probat  &  corroborar. 

Notum  cft  cxcdido  PractoTisdc  in  jus  vocando  ,  rcalcm5cma- 
gnaminjuriamiilatanafuiflc  ,  juxta  morcm  antiquumin  jusdudis, 
raptis  vcl  tradis,quos  cdidum  prohibucrat:  Nihilominus  pocna  cdidi 
quinquagintaaurcoru  appiicabatur  iajuriam  paflo,nihiifilco,/.^r»tt/f. 
p.d.injmv$c,  &  dtfertisverktf  dd  edm.  Bdrt.  &Im$l.Mdtt.irefeml;.in 
fdrdt.^.7.f.  e$d.  Aquoadditurratiocxprcfla:  Privata  cftcnim 
injuria.  Atcdidi  dcaib*  corrupto  pociu  majorcft  :  Quiamajut 
&publicumfcrc  dcliduBi,  undc  adiopopularisadpocnam,cx  partc 
fifcodcbitam.  C«tcruni,  iftud  dcliduni,  ut  privatumcft,  ita6c 
ludicium,  quod  hocnominc  datur.  Hdcirefemb.  ita  difponuni 
Icgcs,  &ftatuuatD<^.  Quid  iiaqucdc  injuria  vcrbali&cr^ 
rorc,  Dn,  c^r^-.  fltfcnticndum,  ncmo 
non  vidcr. 
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aU  iE  S  T  I  O 

Q  U  I  N  T  A. 

Niifn^clor  mjuriam^  fibt  ilUtnm  ^  certa  pccunUfumma 
i^Jlimans^  in/uperad  pmiam  Carcerii  Vel  refe^ationis 
a^^crcy  nt^^  ea  reo  tmponatur^   tn  libello 
tere  posfit  ? 

ri^cquaeftiooccalionedifcurfuum  Dn.  Crfr/'^tfV»  ex 
'  gunocrrorcin  plurcs  aiios  prolabcntium,  profijic 
%cx  quceftionc  antcccdcnccjquam  ranquam  inutiJcm 
^^xprcilis  lcgibus,  &  omnium  Dd,  ctiam  Saxonico- 
[rum,  nullo  cxccptOj  nc  unico  quidem ,  unanimi 
fcntcntise  rcpugnantcm,  non  moviffccn,  nifi  inci- 
diffemincjti5  valdcerronc^maffirmativam  in  tra^,  Ctim.  fArt. 
^udd.  n.  2  ^.Qjia autcm  juris  pcr  cotum  mundum  cft  notiilinii, 
nunquam  indubium  vocaci ,  quod  quidcm  in  arbicrio  injuriis  lae- 
fi  fitpofTtum  agcrc  civilitcrad  aeftimationcm^  &  poenam  fibi  ap- 
plicandam,  aut  criminaliter  ad  poenam  fifcoconfercwdam  .  Elc- 
cftaautcmcivili^  criminaJihi'»diftin(^e,fivc  ad  poenam  pccunia- 
riam,  fivccarcctis  ,  relxgationis  vcl  aliam,  fitfublara ,  Bniusdc- 
li(5linondebcnt  eficduae  pGe-i».  taf  at  ft  cUrici  4.  m  fin:  de  judic. 
Matt.  nelcmb,ltb,  i.  conf.  22  n,\9  &  C9nU  -fj.  n,  loj.  Hoecres 
nonertmomentitanti,  ut  taaticrroris ,  qui  latcre  pnteftnemi- 
nem,demonftrationiinhoercam  Videatttrx^ndr.  Qatl  Ith.^^ehf.bs . 
Ideoquc  ftatim  mc  conv<:rto  ad  prae^enfas  rauonei,a  Dn.CArpyjvio 
dicl.l0c.  addau^tas  ;  quaru  n  prim.i  cft  :  Qaia  aftimario  injuriae 

fuc- 


2^^ 

uicccdjtmlocumrccantatioris:  Quoditaqucjuriscft inrecanra 
tionc,  idemquoc^uein  wftinnatione  obtincbit:  Sceur^dacft  Con- 
uutioElec^oralis  / cx  qi^a  evrnciiur,  ir/crmiincho- 
icLdii  haeredcsoccili  advcrfu5Dici(orcra  ,  tanr:  ad  pcenam  arbi- 
tranamcarccris  ▼cl  rclcgationis ,  quim  fntercirc  5td,imnum  per 
cc^fioncmagnatiCbid^tam  , '■agerc  poffe  :  Quod  &  aJiaijuri.s 
i  «xpediii  juxta  i!legaro>  Dd.  Qpare  non  crgo  idcm  obtinebit 
in  adionc  injuriarum  ,  ita  ut  injuriarus  utrumq^ue  petere  poffic 
poenamJcintercffe,  prnfcrtim,  cum  nulla  aui  noh  fufficico^  ta-* 
tiodivcrfitatisaffcrriqueat.  H^cC4rpz.6vm. 

Scd prima ratio,  quAd  nempe  jeftimatio injuriae  ruccedatin 
locumr«cantationis  ,  five  qu6d  illa  hnic fubrogetur ,  cflfaira. 

'nftaicninrprin^A  ,  adiontm  ad  aelUmationem  injuria?ilJat:e 
ejurecivilicffc  datam  ,  &  ex  lcgibus  juris  Communis  Civilis 
originem  ducerc  ,  palinodiam  autcm  dc  jure  civili  communicffe 
ani  incognitam ,  fcd  eam  poftmodum  in  peculiarem  favorcm 
■jariBti ,  &  in  odium  injuriantis  in  fumrro  Camcra? InDpcrialis 
judicio ,  &:  per  totum  Romanum  lmpctium,ufu  &  confuctudine 
effcintrodui!^am  &  rcceptam.  Quomodoi:aque  illa  potcftdici 
huic  fucccdcre,  &  ita  matcr  quafi  nataeft  po  (Ifiliam?  Quomodo 
aliquid  fubrogatum  cenferi  potcft  ilii,  quod  non  crai? 

Sccund6  ,  fubrogatio  ftatui  &  fingi  ncquit,  nificxprcfse  hoc 
C2utum  Cm  i  loh,  Goedddtis  Y$l.  S-conf.  Marptng.  ^  j.n.  260.  26 1. 
Tcrti,i,qui$  vclitcommunem  Dd.  fcntcntiam,  ipfumfum- 
'um  Imperii  tribunal  Spirenfe  ,  &  oninia  judiciatotius  fcrme 
omani  Imperii ,  in  quibus  tamcn  (Saxonias  Etcdoratu  proptcr 
recens  ElcAorale  rcfcriptum  de  anno  id  57  exccpto)  a(!>ioncs  in- 
juriarum  ad  palinodiam  ,  Cmul  ac  ad  asftimationcm  toto  dic  rcci- 
piuntur  &  pcraguntur  >  tantas  abfurditatis  argucre ,  ut  fubrogans 
&  fubrogatum  ,  ut  una  cademque  aclione,  in  uno  codcmque  pro- 
Cf  ffu  vcntiltndum  admitterc  nt ,  &  fuper  uiroque  fcntentiam  fcr- 
rcnt:  Naturanamquefurrogari  non  patitur,  ut cumuleturcum 
eo  ,  in  cujus  locum  fuit  furrogatum  :  Cofceroquin  furrogatum 
dicihaud  poffc  :  prout  rcAh  fenrir.^  Domnm  Cdrp^Lovnu  tn  Ju- 
fijUfr.forenJ.  pam  4,  cofiflitutiorte  ^2.  defimtione  16.  n.  2  0,  refe- 
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refisfefeUid  adglof  &  Dd  in  1.  edUa  C.  d  edend^  &  Ztf.  in  fin mi^- 
niis  JuJl.d.A^.  QuarcA,  j  jre  commuiuexprcfTo  fcft  prohibiturn^ 
aiflioocm  Civilcm  ^dinjviri*  aeftfmation«m  c\in\  adione  Cijn^i- 
nali  cumulare  ,  ch  n  ucraque  tendat  ad  poeiiam  &  yindidam.  Un- 
dc  etum,(|uint6i^c]U3^.visd  (ajmElc(ftoralcrcrcrip:Jim,d«  arino 
1657.  aaionc  n  injariarum  ad  palinodiam  limul  & «flirr  at^oncm 
inftituere  prohibcac,  fcd  alterutram  ftiig^irc  ,  5ceam  eUtftam  al- 
tcraexclufa,  taiuam profequi mandct.  Non  ramcn facit  pro- 
.ptcrca  cx  avSionc  ad  ajftimationcm  fubrogatum  palinodfae,  &  il- 
Jam  in  hjjus  locum  fuccedcrc,  Nova  itaque  hafC  Elecftoralii 
Conftitutioin  non  cxpreslisd^elarationes  juriscoinmunii  recipit 
omnes,  &juxtaiJ  iutelHgi  dsbet.  Quod  probavi  juribusfic 
Dd  in  quwrtione  antecedenti :  Ecquod  non  invenitur  exprclTe  in 
jureSaxonico  mutatum,  iliud  manctfub  difpoficione  juris  com- 
munij:  Im6,  fijusSiXonicuiTinonitaclarumcft,  utjurrsCom- 
inuniscoriedtonem  introducere  poffit ,  ftandum  cftomnino  juri 
communi,  etiam  foroSaxonico  i  ncque  ultcriiis  admlttenda, 
Quam  pcrfpicui^verbis  cxprimatur,  Virg.  Vtngi'^  inqu  tfi.  S^x  49* 
S4*  &\uribnsibicitatis.  Quia  autem  jus  Commune  cx  aciio- 
neinjuriarum  adseftimationem  ncquaquam  facit  fubrog  ituma- 
<^ionisadpalinodiam  :  Proptereactiam  nobis  talc  fubrogatum 
&  ifti.jsfuccctfionem  in  locumhuius  fingere  non  licct. 

Prasterca  «tiam  a<5lio  ad  palinodiam  ab  adlionc  injuriarum  ci- 
vili  &  Criminalieft  fcparata  ,  &  quodammodo  mixca,  compa- 
tibilistamcncamurraquead  rcftitutionem  famae&  honoris  ira 
odiuminjuriantisufu  &  confuetudineintrodufta,  utcum  aftio- 
ncinjuriarum,  ffvc  Civiliter,  fiveCrimmaliterinftifuatur,con- 
currcrcposfit,  Vrolixms&elegdnter  cum  rmonibm  Mutt.  Berlicb. 
farr.s.  ConcL  62.  n.is.  14  is»  Quod  poftcrius  quamvisnpget 
DniCurp-^ovtm^  procjui  fcntenttahocin  paiTuSer^nisfimus  Elc— 
<ftorSaxo'niae  rcccnter  dccifiyc  rcfcripftricanno  1637.  quodrt- 
fcriptum  legcre  licct  verbotcnusapud  Dn  CArf  jLQv.  injHrif^.forenf. 
fart.  Conjl.  42  dtf  16.  in  fin.  de  quo  in  quaeft^one  fcqucnti.  Ni- 
hilominustimcnprima  diAa  cjasratiofecundumadduaaeft,  & 

ma- 
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«ranetfalfa.  Secnndam  rationcin  ,  cx  (Imilltudlne  occifT  hxZ 
rediirn,  tx  conjiit.  EUaor  /2.  ;>4rf. -^.  dcfumptara,  quod  attincr,. 
Don  Ifrfngif.  Nirnque  quamvis  argumtntatio  a  ftmil;  Cn  mul- 
mm  trcqucm,aitiIis&probabili5 :  ro  umcn  proccdit  primA  in  ca- 
fibai ,  in  j  ufc  per  fc  cxprc5lTs,  Ntc.  Ererh.  tn  top  m  loco  a  fimili  n.  1 1. 
Jam  autem  in  jurc  czprcfs^  difpolituna  cft,  qu6d  aaio  injuriaruni 
Civihs  ad  aBftimstioncm,  &  a^io  Criminalis  cumulari  non  pos. 
linr,  ncc  dcbrcant.  Pra?rcrca  argumcntum  a  fimili  vcnit  c:ccon- 
jcdura,  ficutargumcntuma  contrariofcnfu:  ininccrtis  autem^ 
noninccrtislocus  cftconj.,^uris.  Nibii  mirum  crgo  ,  fi  cclTcr, 
quandocontrariumilliu5,  qucd fucratinfcrcndum  pcr  argumcn^ 
tum a  fimili , j^ft  clare  i  jurc  cxprcOum  &  dccilum ,  BArt.  m  mth. 
fius  udtones  Col.  s- L  nen  dutiums  Col.  2.  C.  d. legtb.  pcr  l.2t.C.d.  mi^ 
lir.  teftjm-l.fivero  64,  viro  ff.  fiflut.matrim,  Sccund6,  non  rc- 
dc  quiiquam  argumcnratur  a  fimili  ,nbi  tradatur  de  lcgum  cor- 
rc^fonc,  NicEverh.  dtcl  I0C.& pluresakeocitatt.  Terti6  tandcm, 
fi  rcdc  infpiciatur  a  D».  Carp^^vio  addudum  fimile,  cft  valdc  dii- 
fimile.  Quanquamenim  ,  ficuti  incafu  homicidiiharcdcioc- 
cifiadveifus  occiforemtam  ad  poenam  promeritam  ,  quamadin- 
tcrcftc  &danr?nur»  pcr  occifionem  agnati  fibi  datum,  agcrepus- 
funt,  ira  ctiaminjurii  Japfus  poenamfimul  &  intcrcfTcratione 
damniillatipcccrequeat:  Dc  quoncmo haAcnus  dubitavir,  nec 
dubitaturujcftunq^iam;  Ciim  ficaeqijirati&  juri  confcntaneumj 
etuminforoSaxonicorcccpttim,  l  liber  homo  1  s  '^npr.ff.  adl.K^^ 
gHil.  l.fi/ervum^4  f.d.  0-  &  A.  l.unic.  C-  quando  aclio  civtl.pra 
jud.  Crmiful.  loatb.  Mynf.  Cent.  r.  olf.  2f.  ircip.  CumuUtio  a^lto- 
ntt  pertot.  Andr.  Guil.  Itb.  i  obf  6^.  ubt  in  Cameratta  obfervari 
tefiay.tur.  &piajudtcia  affgrunt  Matt.  Berltch.part  j.  Cml:  6i.n  st.S9> 
69  de  quo  vtd  quaff.  2  hacdecad, 

Atcamcn  a  taii  damno  Sc  intercfi*e  divcrfa  cft  atSio  In juriarum 
CivilisaJjgftimarioncm.Quia  tendir  hapc^d  vindi<^am,^l:pocnam 
pccuniariam,  partiappiicandam,  Matt  Biritch.dicl  Concl.6/.  n. 
SS'^o.cumpiurimit  ilid,citatu&n.  106.  A  feparatis  autc  maic  infertur. 
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i^iiiamvis,  quantum  cgo  quidcnr>  l<  ''^d  fki\\t\iik,ucufixn 

injuriarunf  agentcs,  hodiccomnr.uiio  ^  a;/;rtri>  in  iibcJlo  on:iN 
tant ,  absquc  diibio  taciie  cam  Magillrarui  con  mrtic  re.'xnc  ki- 
licct  a»5tioncmcivilem  cum  criminali  «onfundant :  dcniJiilo& 
mirabijiscfthaecejus  anncxio. 

Scd  rcde  inea  divinat  ,  injuriarurr  civiJir  'tirnatio* 
ncmagcntcs  ,  proptcrea  pctitioncfn  poenar  in  iiDciJo  omittcrc,. 
nc  adionem  civiicm  cum  crimina|i  cunfui  daut.      Sienin^  hoc 
facerent  ,  &  in  libcllo  injuriarum  2<5^icncm  aft/mar/oncm 
cumadtionecriminali  five  sd  poeium  judjci  appiu  jndam  cumu- 
larent  y  in  omnibus  benc   conftiti  tis  judiciij  &  ICtorumcoI- 
Icgiis  ,  ubinovushiccrror  Carpz.9vij  liondurr  irrcpfit  ,  iibcl, 
Iu$  tanquam  incptus  mcritA  rejicerctur.    Undc  ctiam  Dn  Carp 
zovius  ,  in  cogitationibus  fuis  ,  hoc  in  paffu  intcr  fe  f  ugjvan- 
tibus  ,  fruftrafibiimaginatur  ,  injuriar.un.  civU^tcr  agentcspro'' 
pterea  poenam omitrcre  in  libcUo  ,  qu6d  cam  Mwgiftraiuiia, 
cite  committant.      Pcffentncparrcs  aiiquid-ir  i  be  Jo  commit- 
tere  ,  quodinfertum  ,  confurum  &  incpti^m  incptie  ejufmodi 
peitionisdcfeftum  fub  fpecie  adminiftrandae  juftjtia  ex?ftimanr 
cjusrcjeaonemtanquaminepri  metuentis  ,  inrc rim  tarrcn  ra- 
lchaberc  de  Magiftratu  judicium  ,    quod  ipfcfit  fuppJeturtif] 

Nonne  inconcinnum  &  abfurdum  cft  :  Quod  parteuj  pudet 
&  nondecet  petere , exfpcdare  hoc  a  judice  ?  Quod 
ilJi  cft  ineptum,huicnc  fit  aptum  ? 
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(lU  M  S  TI  O 

SEXTA^ 

AnMclio  aJ  Tiilinodiam  cum  aSlme  adinjnri^  (tfttmatiQ- 
nnn  cumulari ,  i7  (\iens  utranuiue  m  hhello  cu- 
mulatiVe  petere  posftt^ 


'  hanc  pro  fuo  arbltratu  fimpliciccr  ne  " 

Dn.  Ctirpz.ov'm  tntr,  crlm.pArt.  i.  qtujl  ps-n.sr 
ratirtiautemverfapagina  n.  35.  llbimctipfi  apcr- 
j  contra  diccndo  mcnrioncm  facit  alitcr  in  Camcra 
perialiobfcrvari ,  dc  iuo  autcm  addcns:  Qiiod 
licit  quoad  pciition«m  conccfT^jrim  >  ita  ut  in  tcrris  Impcrii  ador 
inlibc(!oiniur'arum  copulatiyc  poflit  pctcre  palinodium illata- 
rum  injuri  irum  5  ccrtam  pccuniae  f^mmam  ,  qna  injurias  aefti- 
mat:  Utrumqueramcnfimulaclorifionadjudicatur,  fcdalrcru-. 
trumhorum  pro  arbitrio  a  jodicc  cligi  folct.  '  lUc  Cu^f^^ovuts 
Cifca<3uam  diftincl:ioncK.  ejjs  novam  notanda  vcniunf  primd 
diAan-.anlfcftacju$  concradiaio.  QuAdautem  (C(;undA,titmc- 
mini;ilifli^g"ic  intcr  pclitio.  em  parci^  &  (cntcntiam  jt.dicu,  ni- 
mirum  ■•cii  rem  urumquc  quidcm  pojTc  pctcrc  ,  utrumquejaraeri 
fim-leinon  ^djudrcari  ,  fed  altcfutrum  horum  pro  aibirrio  a 
juJiC^.ligifoItre  >ineptc^:fn.ft^.idc;tur  Contranum cmm 
inCa.era  I n^pcriali  T^fie  GaiL  /.  ^bf.  6s.  n.  /.  cr  Coff.  2.  obf,  & 
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in  reliqnlslmperiijudlciis,  Sercniffiral  Ele<fVnris  Saxoniac^irionlblli 
&provincii$,proptcrfpccialcrcftriptutn  Jcanuo  16  } 7  &  proculiJu- 
bioabco  tcmporc  ,  tantunn  exccptif  ,  pronunciatur.  Notumctiaia 
cft ,  Dominos  Camcralcs  imprimis  cflc  artciuoi  ad  formam  pctitionif 
&libclli  ,  cuifcntcntiadcbctcffccor.forcnis:  Et  iihclius  ,  finonlc- 
gitimccttconccptus,  tanquam  incptus  rejicitur.  Quodquia  fitin^ 
terminis  liujut(]|uz(lionisinforoSaxonico  ,  tcf^ante  ^  cum  addiidic 
prafjudiiciisScabinatasLipfienfisDw  Carfz^ovi^  tn  lurnpr.foreftf.pan^ 
4'  Confitt.4^'  jef  '6.  in  fin.  ubl  of  tnionem  fttAm  dcrtus  propugnare  cond- 
tur.  Multo  itaquc  magis ,  hoc  crroneuna  cjus  aflcrtum  tflet  vcrum  ^ 
idcm  obfcrvarcciir  in  Camcralmpcriali  :  £t  injuriarum  aduricligc- 
rcntpotius  altcrutramadioncm  ,  vel  ad  palinodiam  ,  Tcl  ad  «ftimi* 
rioncm  ,  fibi  commodiorcm  ,  quam  ut  ludici  elcdioacm  tribucrcnt. 
Tcrtio  ,  abfurdum  cftailertu  ,  jura  pcrmiitcrc  quidcm  harumadio- 
numcumulationcm  ,  &dciis  ,  cjuodrcdecumulcntur ,  difponcrc  , 
fed  absquc  cflcdu  intcntionis  agcntium.  Lcgcscnim  nihil  fruftim 
faciunt,  Idf  in  l.  dit  Vfftor,  n.  i.ff.  d  jurejur.  Mdrtitdn,  decif,  47  .«^j. 
Tufdmin^de  legik.fart.z^  Quarto,  fuam probationcm toalc cona- 
turprobarc  D».  Cdrpzorius  obfcrvatione  fcinaatqucaltcra  Saionici 
Scabinatus.  Quia  ufus  fori  Saxonici  cxtra  rcgloacf  Saxonicas  fcfc 
jion  cxtcndir  ,  ncc  quicquam  porcft  prKjndicarc  fummo  Caroc- 
r«  Impcf ialis  tribunali  ,  nccrcliquis  judlciis  ,  jura  communi* 
inconcuffa&  praxin  contrariam  quotidicrctincntibus  &  obrer- 
vantibus. 

Qu^iniotandcm,  fcntcntiaD»  Crfr/;::*v// nova,  &afoloScabi- 
natuLipficnfi,  inquoipfctunc  tcmporis  magnjcfuitautoritatis,  in- 
troduda  vidctur.  Id  quod  apparct  cx  cjus  lurij^r.  forenfpdrt.  4. 
Co  nfl.  42.  def.  16.  n  st.&fe(jq.  ubi  mcntioncm  facit  caufx  injuriarumi 
in  Pr«torioLipficnfi  vcntilatx.  Et,  cumDomini  Scabini  Lipficn- 
feslibcllum,  inquocwmulabaturpetitio  Pallnodixcum  «ftimationc 
injuriarum,  tanquam  incptumrejcciirent,  non  modo  facultatesju^ 
ridicasin  Acadcmia  Lipfienfi  &  Wittebcrgcnfi ,  fcdctiam  Curi«s 
Provmciales  m  Elcdoratu  Saxonias  unanimitcr  ab  hac  Scabinor^ 
fcntcntiadivortiumfccifii  &cumulationcmiftaraomnino  cfie  ad 
^iittc^dampronu.ciAflc.    Quodqiiamvis  undiquaquc&pcrtotum 


Homanum  Imperiufh  obfetvanti*  commun»  8^  ciisnium  Drt.ie»- 
teiitiistUconicnuneuiu  :  Aitan  cn ,  quuplaci;:.  S«?cnifLfi,oSa- 
vx^nia?  Eic^ori  tunc  icm|*iOri5  ,  nimiruni  in  Anivo.^jy.  n^.orann 
^nc  cotntroverrum  pro  fbio  Scabuiatu  Lipl^enfi  fpeoali  letcri^ 
pto  dcciderc  >  &  omnvbus  aliis  Colicgiis  tribunairbus  fibl  fob. 
jc^is  fincerc  ^and  re  ,  ut  impoftciun.  ju*ti'llnd  pronuncicnt  > 
rcscxpeditacd  •  fic  in  rcicripto  iftv>  in  fons  Licdoris  Saxoni«, 
^uorumlimitcs  autcm  nonegrectinjr  ,  tamdhi  ,  donec  prirjcipi 
Comrarium  placucrit ,  cft  acqL:ic(ccnJnm , 

Obitet  hicnoictur  &ahaC©ntradidioC^f;>^»vfi  :  Nariique 
fbpradiAi  qu«ftionc  9s.1t.  sj.  mpTdii.Crttn,  admittitcurouiatiW- 
sem  a<^ioiiSs  injnitaruna  ad  Paiinodianv  3c  sfliD^anoncm  » 
qc.amvis  judici  altcrutrius  tlc^^onem  tribu%t  ,  &  itaDonainos 
Sc;ibin05  Lipticnles aliquotici iclpond^flc ,  prjcjudicia  ^ffsrat.  Iri 
Juiuft.  ftTen(.  p^irt.  4.  4-2.def.  i  5 /.  CJr/fl^.  autcm  n.ordicas 
ddcndit,  libellum, in  quacunaulatur  pctitio  PiinWias cum asfti- 
matione injuriarum ,  tanquam  incptum  cffc  rcjicicndum. 

Quiaautem  Dw.  C^  *^fvii«  fuam  opinioncm  ,  contraFacuI^ 
tatumluridicarum  in  Acaucmi^Ltpncnri  &  W  kfcbcrgcnfi  ,  ncc 
tibn  Curiarum  Frovincialium  in  Elcdoratu  Saxoniac,  (cntcntiam 
«nanimcm,  juribusquc  planc  ccnfcntancam       ^*ir/  4.  (^hft  4^ 
itf,  }6.  roordicui  t^cri  ,  &  cam  rationibus  fujscvcilcrc 
-oninibuinei vis  contendit.  Ideoquc  cas  porii  diiucrc 
Reaiini  difplicucritt 
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dU  JE  S  T  I  O 

SEFTI  M  A, 

Jhjudex  cQntritquemyit  injuriantem  per  mcjuijttlonem  ex 
officto procedcre,  eij,  panamarhitrariamimpo. 
„ere  posfitt 


Ancqu«(Honcmmalcaffirmat  Dn.  BenediamCdrf^ 

Hccxhocfuoafrirto,  nec  non  quasftionis  quarr», 
lhuju5  decAd.  3.  affirmationc  ,  itcm  in  fwT.  Crlnh 
wmr^f^^t.s.quAn.  109.  n.  42,  ubi  vitio  vcttcrcconatnr 
Aurondircarfu«t?on&cmjufticica-^2Bcrcf/qtt6dimprobcn 
iftam  glofiam&  l^onamjudicam  &  PrasfcAorom,  €^l).Jbcn  Nc^ 
fcOa|ru&crbicQ$ru4<no>(r6cMu|T<n/  ©c(fr<9i^J>  ""^  j^^^^J^ 
ctn  i^^rlt*^<5efr43«n^  ircmin  pocejfn  iufii  t\2.i.Art  4^n.6^.  Et 
forcaOi  alns  in  locis  pluribui,  vidctur  fingolaris  fifci  fautor.  Cum 
tamen,ficntiboniPrinciocifcmpcr  potiiis  privatisfavent,quam 
fifco,  text.tn  L  2,  C.d.  Advic.fijc.  Vlin.jun.  in  PenMgtr.adTraj an.Co^ 
yar.var  refolut  lib:  t.  cap.  Infr.  Peregr.  dejurefifa  Ub.6.ttt.6.n.23 
Undc  DivumMarcum  five  Antoaiutn  Philo{ophum  Impcrato- 
rcm,  quamvi5inConBpendiojudicantcm,nunquamtamtn  tilcos 
favcncem,  fcd  procuratorcsfuos  ,  nequid  arrogantiii»  agercntj 
fempermoncnrcm,  dignalaudc cffcrr,  l4cobiu\Aenoch,recuf.foj 
remed.j.n  &  loh  Coraf.in  L  namitaDivHsff.  d.  ddoft.  Er  Sfcum 
malihabcrefubbonoPrincipcfcribic  Duryd.Vjfch.  inaul  foltt. 
ug,Sg;.VaL  tV^nttn.inVarth.lttig.Ulf  i.cap.  ij.n. 
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lt3qaoqaeE)</ aliifintfifci  inimici,  utfaciU  inclit>ent<on= 
tr»fi{cutT>.  Yidgoj.iH  \i1uth.lenA  dtimn*mum  C.  d.  Ixin.  pttfaiplor. 
cin\>fin.  Q4ta.  lufcb.  lit  h.  verk  fifcui  Concl.  S9t.  &4oo.xid.  »bf.met( 
ft^a.ttt.  i.olpi  n.  t.&(q<l.&ol>f.4.n, ;.  2.  }  4-  &{qq.&ttt.2.»bft. 
In(!.ii»<is  6t  rcaiffimi  Autor difcutfuilKjn  juftircn-a^crcf  cu- 
jns  inveaivam,  ccntraant^  diaos  glotiabondosjttd^ceiScprat- 
fcaos,  qutbujinquifitioeft«cquili;io  ,  boni»  rationibuj  mteR- 
tein.f  M«r/.  M>/j<K?rwobfervationibuj(ui5  ptaaicis,  feleftis, 
.  a;"f  ncutninferercdignatH»eft/</  I  m  utb.iuflitien.mikj^l  pg-  § 
^^e.  Cujusiormaliavetbahicapponere,  tnihidifpli- 

cercuonpotuit,  feqncniia:  ?SBd*<g abtr ten  CRltcJxnwtnia 
tadt/  ctcr iti  actf acncnimtnicirt.  /  fontttn fcicfcfK  «r.<«n<n  /  aaim 
fi< !uit  tK Dvc^tiTtr / 1(- 3<fi><^< dl<i*tiff  <iii< fcl<t< oNr ^^"Ji 

hcl.2^cv  ,1<  tcrn  /  tin"f<i9<n  /  <«()ab<n  t.cfc«  M^^tic  ?f<^«*<cm 
rcd}»  vlm<tr/  ttmin)t<it)r<S<i«icfbarfci./nHicl!<|/^v..(l<nH^n<.4^^^ 

tafurmdjt©o.t/  fcntcvn»i<l-.«|;rNm  ^"f  ^ 
«„";i„y<.r.(Sun3/  r4  ic  m<()r®<llf»raff<n  <'«  ;  ««,£ 

"®o.t/  tcffcn  XUmacfct  tcre»nt<n  5c.r.^.«ft  /.fonNrntcn 
tcm^<ff®i/tc;£dnfrcucfc««»<v.<ril)u^^^ 
5cro^c!l<i.i2..:f..ff.<ri(!/  t^^^-^r^^n^^X  r^^^^^^^^^^ 
hir(!ttr<  unb  bcflagcn  flucl'  fcin  ^<6'''<'7^",/A.,,,, 
„„fd  ,  •M..aai.Ml<run^  «^'''^-^^f,;;  J    ^  .S  S^^^^^^^ 
,Hc         ^  acn,  fcntcrn  <«  scfti^  t '^  L^''  ' ' «ianacn/ 
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Ey.p\hn]t  fmmcnies ,  ^tia^j^m  m.idef^cerAt  ante 
Sponglolxs,  cupidi  Prtncifis  ar^dmdntu, 
Q^emad.iiodum  Iplcficaudocaerera  tabefcunt  membra:  Sic 
fifco  nunia  fubditoram  jautiiri  rcplcto,  fidclcs  fubditi  adc6  dcbi- 
litaintur,  ut  corpus  ftiu  u  icgcrc  nonraleant:  Utcantati^^wBm- 
fac,  j<ir?f  dta.  hc. 

Sflcm  AU&o  reliqiii  tahefcunt  ccrfiiris  artm: 

Fifco  anUoy  arguitur  Civica  fauperies. 
Jadiciarii  tjuimoi.  funt  licuti  catuy ,  ad  ctfcum  cuftod' 
pofittis,  nc  muvesiUuTcirodant.  Scd,  fi  catui  fcnncl  appo 
tcs ,  plu^  noccbituno  ^iorfu ,  qucvn  mures in  vig'nti,0/ 
lardnsy  wfeim.  quadrdg  f^.  6.  pofl.  cin  ftl.  7.  Et  h  hodie  rcl^  ..  .i 
fedes  judjcum^vi^k  nui  c.ji  mbras  Scrigatas  (angurnc  paupCTam, 
«ui  per  cosexcorsaotur.^  ex  M.ifag^d.  MlAtagoK-  ad  Italo  GaU,  fag. 
2SI    Fal.  fViHt.  inparth,  Ititj^  ttl>.  I  cap.iz.n.iy 

Quiaautcm  C.ir/>^.hu)u*  quaeftioniijaffirmativa  in  no^^orieratem 
juri$contrariainipjMgit,&fef<?llitur  abip(oD«  C4r/*>; hbi contra- 
rio,nt  pauIA  poft  dicetur,  ejut  rcfatitioai  prolixii\s  nha?rerc  Qon 
cftncccirc.  Juris  pr^^sterea  cft  notiffimi,  qu6d  procclTusfnquifiro- 
riuslocum  habcattaucum  indclidii^quihusRcfpubiical.Bdft  jr,& 
tranquillitas  pubiica  turb:jtur,B4rf.  tn  L  trvia  cncajin.de  accufwdt 
inlcvibus,  cnam  in  publicis  cri'nirubus(ncdumin  merepnvatis) 
quorupoc.ianoncftfanguinis  velcorporisalfl  (5triva,  ^bftincrcab 
inquifirionc  fecurius  arbirrantur  ICti,  Damkoud.  in  fra^,  Crm 
Caf,  S  K.  6  &  7.  Ernejl.  C^thm.  vot.  s  rejp.29.  n.  iso. 

Ub/alltgac  4fr.  ^.Conft.  Qrim,  Prohifce  enim dcIiAimagJs 
marfupia»nquiruntur,quamdclida:  Et  D  ?U5  avaros pcrdit  judi- 
cci.Qu«autcmd\cunturdcl]aa!«vi«,videB4rrm^/(J  l  levia&fU^ 
rnutnt  nonfolum  ^.fimandatodthtjuH.&ionf  2 ii.inctfit  addecU.Ang. 
^ret.  traci  maii^fittirum  verh.  bac  t{li{utdaminqmfitio  n.j6.  inquifitio 
9iUt  gcncTC  pc oh.b(torum,5crcgjl4r  ter  prohibita,r*guUntJ!r6- 
noa  Jeb/.v  jud^ X  inquirendo  molcftarc  fubdifos,  Bf-rtrand.  voL  s^ 
fatt.tufljr,Conf6^.n.2.Fio^>ert.l^arant  tnfpeluLfArt  6  d.tnqmfit.n.i 
Muh6  niniu  p^r,  inquifitioncm  anhc^^re  ^d  conde.nnar,o  ,eii 
Qno  i  v,ij-.  Sc  mcr;t6repvehcnduur,  l^pland.  i  FuU.volum  i  conf. 
^S>n.7^^Dec.conj.iSp,n.if.B9crMectj'.i6^.n,  ij.inmed. 
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Uncie  fmpugnari  quoqtic  pott ft  inqtiifitloai  inqtJifTtu»  qnicl  ^ 
nimiiom  CriminJ,  dc  quibui  fadta  eft,  flnt  i«rU  &  dUIifnulanda: 
Sfe^^nUt  tit  i  tnqmfit.       dhmit.  Ldnctist.dt  $f.  Vrat.mcauf,  (ttm, 
fuh  d,  inqnifit.  n.  $f  Ec  talem  cxceptionem  contra  jwdicim  inqul- 
rente  n  c«inpeter«  inqaifito,  tradic  ipfe  Dn.  CdTf^^tfim  in  pT4fi\ 
am  f^Tt,    ^utfi.  ii<;.n,i4.    qu6dnimirum  crimen  dtlatumtt- 
Itn^nnr,  propterquod  inqnifitio  adrirfui  horteftam  perfonam 
focmari  pofTir,  acdebear.    Hifce  ita  prwfuppofitli,  fequltur,ju-  j 
dicem  muh6  minii  poflc  ptr  modum  inqaifttionii^fine  aAore  vel 
accufatort,  tx  meroefticiocontia  quemTii  injurianttm  ,  praf- 
fertim  prop^f  r  injiiriaj  ▼crb3lti,procedcre,feDm^ue  punirt.  Cu-m 
hifce  non  ofiftndatn-  Rcfpub. ,  fed  priTati  tant^im,nifi  fint  injuri» 
rtalei»  enormo     atrociores  ,  quie  etiam  ofFenfionen  Rtip»b. 
incurrunt  ,  vil  injuria  illata  fitperfon»  pauptri  &  miferabili: 
Tunccnim  jndcxcxoflScioproccdercdcbet,  /.  /.      'y-  f  d  of, 
TTOLonful.Ii^y    Mardnt  in^tc  fdrt.  6  tit  d  inajuifit.  n^\s2,  Mdtt, 
Beriuk.fdTt  /, cencl.  ^in  4  f^nton.Tdfdur.  dicif,  li  n  to, 

Nam  rales pcrfonaf  proccirum  inrtituerenon poffnnr,  necan- 
dent.  Lopgcita^^utrCiftiti^  ftatuit  fibi  contrariui  Dn.Cdrf^^drim 
hb.  6  tit  9  Ttjp.  Is  Tt  i6 &in prdci,  Crfm.  fdtt.  3  qn^fi-  lyo  n  iicr  fqq, 
&n29,3i,Sj.&qudft-  iff  itafcribtnsr  llhid namquccx- 
pcdftnmeft,  in  fofo  Saxonico  xd  inquifidonis  proccffum  non 
propcr.indum  efrc,  nifitjufmodi  fncrit pcrpctratum  dciictunr, 
pcrq'iod  Rfinublicap  tranqTiillirtsofr»nditar,qnodquc,  accufa- 
rorenonexGftcnrc  ,  Reoqucpraffcnrt  .  haud  abiquc  fingulari 
fcaj]dalo:mpDT>itnm  remancr:  Utnil  quicquamTtrear  hanc  re- 
gulamformare  :  Quid  rcelicet  ia foro  Saxonico,  in  dclicflisfo. 
lommodomajoribusSc  icandaiofii,  quibus Reipublicoetranquil- 
liraf  Ijrdiror,  accufatort  non  txfiftentt,  R  oque  prarfenrt ,  in- 
qnifirio  fptcf alii  loc«m  fibi  Tcndictt.  Adcoqnt  haudabfur- 
dc  quif  diJitrit  ,  juxta  mtntcm  QtdindP  Toltt.  dia.  iit.  Don 
pifiittcn-^(\  .<X\  inqiiifitionii  proceffum  non  nifi  in  dclidis 
atrocibuiadmirti  tum  n.  bi.&  n-  E  contri  TcrAi»  lcTioribus 
dcli(^i5  ,  q  iorum  pocnacft  pccuniaria  aut  carcei  m  ad  m*dt^ 
tuin  aliquod  ccmpuj  .  quorrf-nqucc^goitio  ad  baffann  Ipe^at 
^  L  i  3  ^«^* 
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juris^iaionctii ,  non  facUelnquiiltoxuii»  proccffum  admitti,ti>t^ 
qois  afiirmJvcrit  ,  quippcin  quibus  non  lam  principahtcr  Rci- 
pGblic»,qt.amparti'»cffcnf3:  jujacintcrcfTc  attcnditLr  £i.i^<r««» 
Cdrpzevtm  HMnc  qucquc  liabctUnfi  mDfi  Uit1f^v.conft.42.iUfin.u 
hfmupr.  joT.  ^ibi  qu*ftioeft ,  anconvcrtus  aA»onc  injuriarutn 
uitra  ^ccantationcm  ,  tcnwtur  qnoqucjodici  ad  pcenam  ar 
bitrariftm  :  &  alitercitra  trrorcir  junsintclligi  i'Cqu»t  :  Prout 
ctiam  ipfc  Cdrp:^i>r  ibid.  n.  7>  innuit  iftis  ▼crbis ;  ritionc  publici  in- 
tcrcirc.  Quafh  juftam  fuam  fcntcntiam  (jrmit  ctiamConftitu- 
^  tionc  Elciftorali ,  &  adducit  pr^judtcia  ScaWnorum  Lipficnfii.m 
«.  J "!£^U»cil l\< inquifitiorial artlcuLfo  ii;r  t^p;2u»|)f  %\\% ctfo 
f<n  ukrgebcn/  <6U*<iujuriin,  tcrcttxrftcn  ii^x^iU<S^M\\  Umxim 
%<\^xt(k<w\)o\>t!  Uim^iW  jc^i(?Ui iXal'^  ^atiiiff  inquifinonmfju* 
f{ca<n  nuDth^fuf^f/  fonDnni|)rfc)?t(i(/r.fo:iicr?njuiien(;c;Ucn  ta# 
mit  cr  cucftrtngcgriffcn  /  unntwcacntci^  Sra\'!^/  tcu<npctt?rcm 
^Jaufc  rcrubct  t)abcn  fcl '  9cburlt*cm  ju  {xUn^dcr.  f*n(tis :  Q?:ae  ahcr 
fcingUidicnunnt  (Be(tc6  laficrH^^eaiJ^lauf^f/  fccrcivrcm  C»cri*t 
nact)44ffojfcncr©affcn>t>icifal(iB6<^ric^cn  (jalHiifcl/  nnrD  tcrcnH-jcn 
mtl?t0  tc(Tott?cni3crrcntcmiXjl;(cxofficioti>itcritn  tillia  inqui- 
rirt,  unDtt>cnncrtcjfi'nubcrn:tcfcny  niif  ^cfcutrcntcr  ©(raffcvcr* 
faf)rcn.  ^Jt.  iR.  53i.Rcdc  ita  rcfpondcrunt  Scibini  Lipficnfcs ,  non 
ex  jure  communi  tantum,  fed  cciam  fccundum  Corifticutiontf 
Elc(ft.  dcanno  i^iij  claravcrba,  t^^c<^cn  n)i>(Ui  ^in  j^rivatui 
»it)crtcn<jnrcrn  incaufainjuriarum,  ctcr  n^cgcn  antcrcr gcrin^cn 
tcfctultijjunjcn/fo  fcntcrU*  i  ccb ^iuff  mc^rcr  auffiHirun^  lcruj)cn  \\\ 
inquirircn^cbcKcn/fclcfcc^/  cj^njcrctancincr  contcmplationc  5c 
intultuoffiiciiinjuriirt,  afc9cfctl«gcn  /  unnb  iu  crtcn(It*cr <iuj# 
fflf^rwng f^ctt^icfcn n^crtcn.  -Idcm quoquc &  quidcm in ipfii ler- 
rainisinjuriarumrtpctit ,  approbat,  &  juribus,  juriuaquc  ra- 
tionibui firmat D».  Carfz.oy, tti jufi i alUg,  froceH.jur, tit,^.art.  2.n. 

10  Scd  libi non  conftans  ftatim  ibidcm  n  6j.  finc  lege  &  rationc. 
&fincuiliu$Do6lorisaftipulation«  ,  a  fana  fua  (e ntcniia  rccc- 
dcns,incontraiiamiicrumrelabitur^  hifccvcrkis:  Fitritamcn 
q'jandoquc  potcft  ^  ut  in  Itvioribus  quoquc  crimiuibus  procclTui 
admittaturinquifitoritts,  ncmpc  quando  dclidumeftnotoritfm, 
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&<Ielinqu«ns  decriminejamconfiiTuirelcondiSui»  nbiftatina 
judcxfcuMagMlratusabsqac  olterioribuiambagibuiad  coerci- 
tioncmrcidcvcnircpotcft,vclutilnpaglbus  (ita  cnim  loquitur) 
&  op:>!duIii  quocidie  id  praAicari  noviniui.    Hdc  Cdrfy^vius  13 
Quim  iniquitarenri  etiam  tueri  conatur  Ih  frad.crimin,  f^rt.s» 
qttdfi.iop  n  ig.&quift.ioj.n.s-f^CrST^  ubi  addit.    Et  Ccfalva-. 
ri  potcfV  pri<^ica  Quwftorum  &  Prasfeftotum ,  qui  inditionibas 
Elsftor.  S^xon.dc  criminibni  lcviufcuHs  irufticii  pcrpctratu, 
ex  officioad  denunciation*m  partis  ofFcnf*,  uff  6<f45clpctu  9viV 
g<n/inqu!rerc,  caquepunirc  (olent.    Verum  cnimvero  Do(5lo 
ti,nThil  aUcgantijCrcdcndum  non  t^^Everh.intop.inloc.  ^  ^u- 
t§rit.  n.  12.  Tiber.  Decian.  vol.J.  Ccfif.        j.  laf.  ad l.  dtvortio  fub.  n. 
ip.ffoJut  matrim.  Ud7tm.Pift.  lib.i.qudft.^o.n.  2j.  Frid.  Pruckfn  voU 
i.ctnf  50. n.  27:4,47  f.sif,  Si  quiipiam  auccm  rcpofuerit >. 
tdffz.9viumm  procclT.jur.  citar.  loco  omnino  ibtdcm  allegare  /, 
r/  d.off.fr.'ftd  &cxinderumcrerationem5nimirum  delidama- 
neanc  impuiiita  ,quae  vindicari  publicitus  intetcft.  Refpendctnro 
qaid  neque  allcgatalcx>  nequeratioad  opinionem  D».  Carf^o- 
vii  quadicr.    Quippe ,  qn6d  /.       dtil,  difpon  at  &  ioquatur  tan- 
tiimde  dclic^ls  atrocioribui  ,  Rcmpubl.  laedcntibus  ,  idquod 
ocnlarisinfpcdiodcmonftrat.    Cujus  iimitcsetiim  noncgrcdi- 
tur  mcmOTara  ,  infupcr  quoqnc  principium  pctcns ,  rarioD^. 
Cdrpzovn.quod  patct  cx  vcrbis  cjus  cxprefTis :  Sj^d  vindtcari  fubli- 
cititsimereft.  Aliam  autcm  praKtercaaciJucit  ratiouem  C.<r/>;ioviw 
ibfdcm,  nempe  neparsoffinfamuIri^ambagibDsgravctur  ,  & 
fnmptns  mulcftam  fuDercnt.     Scd  neque  hafcratio  rclevabito- 
pinionem  D  /  Carpyyu.  D  tHpguendum  autemeft  iaut  parslaefa  ,  j 
defercadiuvKccT^Uiacn  injuriam.  velckfnnum injoriadatum, 
tiiu  officio  ncgotium  conrrmittcni ,  fcquercum  non  acctifaturuai 
dccl  arans :    Aa?  laccndo  remittit ,  Gve  a?  quo  antmo  tolcrat  inju- 
riam  vel  de.mT  ntn  dJtnm.    Priori  cafo  f^rraffc  cxcafari  pofTct 
diqutti-nui  fenrenria  Dn  CArf7:.ov\l    Mclius  tamen  &  rcAi^i 
r!  mtaliinp^flraficitjrKlcx.  partcs  prwfcirim fimpiiciorcim 
jagis  5c  oppiduiis,  citra  inhiationcm  muldt»  vcl  aiicojus  luccl. 
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ii,  ctriopus  eftcumlaen  aliqualifacisfac^Iofve,  er  lequo  Scl^one^  al 
paccm &concordiamredigendo  ,  proptcrjuraantc^licgata  ,  qus^ 
▼olunt  in generc ,  in  lcvioribus  dclidis,  quibus  non  offcndif uf, 
turbatur  Rcfpublica ,  ab  inquifitionc  cfTc  ablHnendum  ;  Quod  multo 
v$  magis obtinctin dclidoinjuriarum,  mcreprivato.    Quippc,  qua\ 
offiicio  judicisincumbat  ,  inprimisin  caufisinjtriarum,  prarfcrcim 
»on  magni  prjejudicii ,  conccrdiam  partium  tcntarc,iilasquc  ,  quarv- 
tnm  fieri  potcft  ,  pcr  amicabiicm  compofitioncm  fopir«.  Quoi 
fpcciatim  ,  nulliuf  plane  muldjtvcl  pocnx  arbiiraria  facicns  mcn- 
tioncm  ,  jubct  Scrcniflimus  Ek^oT  Ss^xoolx  tn  0rdin.  pr^cej/  judic^^ 
Ctidte  &  Yc£t€  laudatg  i  Dn.CMtfi^oy.  fnpTPieJf  jur.ttt.io  art.i.n, 
Z2.&fqq.    Ec  fi  pars  pacQam  fupcr  injutia  privata  lundaramtuiic 
remittit  ,  ctiaMi  judex  eam  rcmitterc  tcnctur,    Mdtt.  d.  Affliil.  de 
uftb.feud.  qu^fint  regAl.  vttb  fcenarkm.  n  25.  Aretin.  in  l.Jt  quii.  ff.  d. 
h6  vtanumijf,    Sccundo  autem  cafu  inquifitionem  fiyc  proccflum  in- 
quifitorium,  nontantumcilcillicitum,  fed ctiaminjuriofum,  cut 
-lloram  ,  nuUam  vidco  obftarc  rationcm.    Et  hic  rcde  applicatut 
provcrbium  :  CS?ofcin  ^ia^crjf?  /  t^i  ((I  f cm  iKiefcrcr.    Qui  itaqut 
diaamD».  Carpz.ovii  fentcntiam  etiamad  hunccafum  pafteriorem 
conaturextenderc,  ipfe  tenditrctia  marfupiis :  (Incf cf  un^  f?cacrin> 
«7  A<f<i\^<tc  ©cltnc^e.     Pcrpcndc  quacfo  :  Qiiod  nequc  te  judiccm 
nequc  tuum  officium ,  nequc  Rempubl.  lardit ,  fcd  privatu^m  tantiiro' 
illudtu  ,  (kquideminquilhorieproccdcado  ,  punire fatagis :  Cum 
taracnhic,  cujus  inrcreft ,  rcmittat  ?  An  non  hoc  modo  impingis, 
nonrantumcontracandorcm  efcnotorictatcmlcgum  civilium&ca- 
nonum,  iilatasinjurias  ,  &  darana  injuria  data,  rcmifllonc  ,  diffi- 
mulationc  ,  rcconciliatione  &  transadionc  tolh  &  cxftingui  difpo- 
nentium,  tck^ntt  cthm  ifCo  Dn.Carp^o vi 9.  in  d^Jin.  Ecdeji  lib  ^  tH 
m.ii.def!97^n.i2.&abe$ibid'Cttatu.  fcdcti4im,  &  vcl  maximi 
jurisDivmihmitcs,  Chriftianarciue  Charitatiscxcedis  >  Conftatex 
hisftareimraotum  ,  novo  hoc  dogmati  Z>/;.  C^r/>^rv«  non  clli  crc- 
,  cumidnullaaliegation.lcgis  ,  nequc firmx rarionisful- 
'^^11';.^^^^^  pariafunt,  M.and. 
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CGnfidcrerurinfupcr,  annonral!  &  tantofifciftudioSc  favo-  ^ 
antcvi^^o  ,  n-.ultorum  ,  5c  pr«l:c<ftorum,   6c  |udiciim  civico- 
rum  Avaritias,  juxta  accflFcAuum  &  iniquitafiscxcrcitiaapcria- 
tur  fcncftra  ampliifima ,  ut  etiam  fcrme  nullum  pcccatillum  pri- 
▼anim  impunitu^  finrrcl»<^uri.  Maxime,  fi  ipfi  fupcriorts,  qui 
fraudcian''fT^«dvcmtcilcbcbant ,  in  codcm  haprcnt  iuto,  &  fuis 
affe<^^*^u$  rc^jntnr.    Tiincenim  infcriorcs  liccntibs  &  accrbiiii 
gran(T-?itar  in  fubditoi,&  in  talt  corpore  proccfluu  , catenata  ini- 
quitatcS:  nullitatcacapircusquc  ad calcemvix, im^,  nc  vixqui- 
dcm^quicquamfanircpcritur,  unus  ab  altero«  ficuti  faepc  in  aliis 
'viHbvs,ita  quequc  in  bifcc  caufis,pilam  excipit>camq-  aftui^Sc 
e  -cmincrt  novir»urquc  adc6 ,  ut  mifclli ruftici  &:alii  plc- 
ctiama  lidoribu^i  &  infiini8,v  lijfimisdue  Miiiiftris>  nifi 
fcmpcradipfoTum  n-  tum  5c  arbitrium  fcfciorosconvcrtanr,  & 
fcrmetrcmanr,  nnnquam tranquilli  &tuti  elTcposfint.  Flocct 
faciendo  didum  EdUfiaftui  C4p.  2».  vf.  s.    Concupifctntia  Spa^ 
donis  r:  vit  j  ivcnculam  :  Sic  qui  facit  pcr  vim  judicium 

iniqnun  .i  .  ,  od magiscmphaticc  cxprcilk  Dn,  Luthena  xnvev^ 
fionc  GeTtnanica  :  ^Vr  ^walt  ub<tim  Bm*t  /  ^<r  i(hbcnal^dil 
^      ttr  dn<  2[un3frvjn>  \&h\t^(V  tu  <x  b<m\)xcn  fcll.Qiicm- 
adn  ois  fcelcr%tc  faccrci  Gynawci  \fagiftcr,  fi  virgincs, 

HaarumpndicitTtm,  Juramenri  &  ofiicii  rationc,  tucridcbcbat, 
^iarc-      '     ^  .flritiofcfacirjodcx  injuftus,  pronuncian*  fcn- 
m  fpfi  a  iminilhand»  juftitiaB  negotium  com- 
adctt,  tex:.  BtlflHum  Quiopprimit 
eccDtcm,  c  ...tfaaorcmcjui,  l>r^v^r^.  i^.  m/i/. 

PractorquidemdicitomnbusMagiftratibusconccdi,  utjurisdi- 
ftloner  ^       •       -'•Jnt-     Vcrum  noHcoguntur  fcmpcrpumre  ob- 
)n  qiiicquid  officio  judicis conccditar,id ftatim 
icfiidf.  de)udu,  Ccrtcnondcbcnt  ju- 
a . X  ^ : -  r virc  i n  muldis  indicendis,  multo  miaus 
fi  utcunquc  ad  rcrrorcm  indrtcriut,    Oldcndorf,  tnfro^ 

4&  i  />  ♦  ^'f  fi''*  ^''^-  ^''''^'  ^^^^*!'^^'  ^^'^"^  "^* 
...  rf  &kf.  u^onH  i.  imoq  ,otdpoa-«nt  finc  publico  dctri- 
^lUr.  clemcntiorcscflcdcbcnr  /.  i//M/4  ^  uU.&  o  ferv.ndumffdi 
Tf&c  0f4l  Ergononftatimiflomnircmdiccadamuiaa^nccpropter 
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ftmmlibetcontumaciam.interpretandiim  eft,  contempta  eflrcfins. 
ciaionem:fcd  apertadebec  efl'e  puniendi  ratioticut  reaccolligicur 
cxLanicJ.fi  quii )us dic ,non  obtem.arg,  inon  ex  otnmb.iti pr.ffM  nceft 
arbi.Oldend^rp  ctt.hc.  Rerum  enimforenajm  pentumUccre  potcfl: 
nemincm,  &ego  ipfc  novi  cxemplanomiulla  ,  etiam  recentiora, 
quod  nimirumjudiccscxcaufahujusvel  illiusexigui excellus omni- 
no,  prxrcrtimrimplicioribusignorccndi,  vel  ctiampropterFailani. 
dcxtrocircumftantiarum  intuitu  nulla  pacna,  imo  nc^uc  minima  pc- 
cun^ariamulcla,  dignum,  valde  tamcn,ac  G  grande.edetficinus,  ex 
mufca  Elcphantum  faciendo,  exaggcratum,  quosdam  Carceribus  in- 
cluferint,eosque  inde  ante  dimitccre  noluerint,  quam  nuiicftam  ^ 
tatam,cummerccdeiniqaicacis,fampr  t)em  iol)n  C^r-33'^crcct)ti  . 
abiis  vulgariter,  Dt<  (^5<r!d?fff9el)u{)r  vocatam,  &  lidori  (5c_judid 
perfolverint.  Q^jb  unquam  pcifimacorruptcla,  &  irrationabilis 
confuctudo  valdc  improbatur,  VaL  Wwth.  in  parth.  Utig.  Itb.  /. 
CAf.  t$  n  11. 

Injuriarum  interdum  aut  fcriptis>  aut  vcrbif ,  aut  fa£to,ab  uno 
vclaltcro  civc  vclfubditcprafcrtim,  cui  mali  cupiunt^fibiipfi 
illatam  cflfc  fingunr,  SKan  taw  il)ncn  l<idi(lt*  mtf  eincm  2}orf  5u 
na^cfrcfcn/  ttcl  c^cral^  tcm^ci^rer/  S1)urftir(knunt)5:>cr:cn.  Sta- 
tim  fcfc  ofFcrtoccaiio  p^oburfa,  &  •dminicnlum  inno  complc. 
to gloriandi,&  Dcum  ludcndi:^^  b<tVcn  ^wfc^  iibcr  ticQ5ru(i)c 
otcr  ®clbu)Tcn/@ott  fcj;  iob  unO  "S^mdj  cin  sgbrltcfek^gcira^cn.  ludcx 
quoinfcrior,  hoccft  fibicxcclfior ,  rcfpcdiis  fuitcnicior, &of- 
fcnfus  facilior.  Videatur  Greg.  OvtCbrcr  Gorltcenf,  traa,  AXtom.  polit» 
dxiom.  191  pag.  42$.  Ubi pofUliosibi<icmcitatos ita fcribjt.  Plc- 
rumqacininiftrtimpcrantius  fflBviant  ,  qoamipfi  Impcratorcs : 
Voluntimpenfiuscoli,  quam  Rcgcs  ipfi :  «lUJan  ttin^  i()ncn  mcf;r 
lojtrcn  /  bann  t)cn  ^tnw  fclbfl  /  Hac  ^chter,.  Tyrinnidcm  itaqac 
xcrccntPrincipc*corumqucconfiiiarii,  judicum  infcriorum  ini- 
quitati  connivcntci,  vcl  corun<lem  procclTuxim  obfcrvatJoncmfe 
animadvcrfionem  \  etiam  ofticii  ncceffitate  &  vigiiantiamcum- 
bcntem  :  nedum  admoniti  &  imploratf,  futquedcquchabentCf> 
VideOhJery,m:M(liinuttt.h9bl.i.  w. vcilegcs  (qu6d  difpcnfare 

vocant 


17^ 

vocant)  pcrrunf^ftntes,  Prld  Viuckjtt,  u»,  -        i«,  n.  7j.  maft 
int^rdum  fefc  cxcufarc  folith  Quanta  ncgotiorum  &  litium  wole 
nwcobruemnr  >  fi  quascunque  fubditorum  qucrclas,  contra  infe- 
rior  C5  fuoi  Magtftratui ,  vel  pr^re<^os ,  rccipere  &  dtfinirc  nof 
prjebcamusparatos  :  Ctim&hiCnthomincs  ,  iisintcrdumeft 
ignofcendum  ^  necquiviierror  fucccnfendus.  RcfpondetDr; 
Error  fi cffet  levis &  non  aafcdatus,  uyc dolua^excludcns.agerc- 
tiirque  fimulderaexiguimomenti,  tantumabeft  ,  utcjufmodi 
fupctioruroexcufatio  reprthcivfioncmineorrat,  utpotius,  tan- 
quambonis  &politicit  rationibus  innixa.fitcollaudanda.  Vc- 
rumcnim  vcrbdctalicrrorthtcnontftfermo,  neque  fubditos» 
nifi  foitaflci  quoqDam  ,  nedum  a  potentiorc ,  dolofe  inftigcntur, 
proptcreacontTapr«fe<^o$,  five  Magiftratus  fuos  vclle  procedc- 
rc,  &  ad  fupcriores  rccurrcrc  ,  nan  Tacile erit  pt«fumendnm:  @t< 
)affcn9<rn<fimffc5crfl(;t»<f<i)n/  n?«nn|lc  nur  idjtc^  frlcbc  ()abcnfeti 
ncn:  Nonprorfusimmcmorcidiai  Senect  2,deird  c4p.^4»Liti- 
carc cum  rari  anceps,cum  rupcriorcfuriofum  cum  infcriorc  fordidum 
Scdingiavicriiiii  crrorum  cafibus  ,  vcl  famac&  honoris  Ixfioncm, 
vdrci  famiiiaris  damnum,velutrumquc,maxiDic  ubi  iufcricrumma- 
Htiafatis  frcqttcns,  /.  ftper  twprudcntum  l.j.&Ln  d  evul.Hei^Atb.r. 
^nst/l  12. «./ j.  concurrit,conccrncntibus,caUa  juxtt  ac  laiqua  lane  cft 
mcmorata  fupcriorum  excufatio^in  tantum,  ut  ctiam  gravius  punicn- 
di  finr.quam  inferiorcs,C^p.  chn  qtddam.  12.  extr.  djurejur.  Qu.a  ma- 
«isdelinqucrc  videnturilli ,  quamhi, UsS  fin.AUtem  t  C  a.iiidtc,  Et 
iudcx.quo  cft  cxcelfior,  c6  magis  &  turpius  ^tcz^tMq.lth.2  ContrB' 
yerf.iurc.37-n.i9..  luris  cnimratio  non  patitur  ,  ut uidc  nafcaturoc- 
cafio  iniuri» ,  undc  jura  oriuntur,  l.  memtnerint  c.unde  VL  Ant.  T.h  u, 
C.d.fuoUh..  ttt.it,  dejin  1. Non  itaquc  fatis tutumimo  quod  m  3 
=odo  fufpeaum  vidctur ,  traditum Dn.Carp^^ovti.  tn procef  ^ur  ttt.g. 
^t.tn/s.  &fqq.  quoarbitriumfuperi«rum)uri  pnYatorum,pu. 
«k^ut  litaTi  7-tlxtu  advcrfantium    n.mis  i.^t^cxtcndit.  Sunt 
quandoque,ud,ccs,  ctiam  quidamMagiftratus  cwiafivc  oppidam. 
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i\m  I  cumipforumignominia&maciiUnonexiguainjiir^^^^ 
quercfcrunt&dcfignant.  Qtn  poacahujusrci  ignan  ,  halicc  clandc. 
ftinas  coguntur  fcrrc calumnias ,  €t  Pct)C«  »ct:ou^«ff  bcm iXul)t^awr<  / 
ot<ruff<n  amri^aufcin  tcttt  Q^n^t-^  Et ,  quialitcralcripta 

manct ,  liujus  dcdccoris  injuriofa ,  impia  &  barbara  amidio  non  raro 
cum  impedimento  tcmporalis  fclicitati^  continuatur  deindc  in  pofte- 
ros  infcios,  gravat^ucfxpc  totam  familiam,  xMii  vocant  cjusmodi 
llbro5,5>.a^tcp^ruc»'«noertflft'^iict;<r  itcm  5>tp!;<r^  u:-  ct  Et, 
^aia  libri  cjusmodi  pro Magiftratu  ,  contra  iilum ,  qui  punituscft ,  vcl 
ejus  hxrcdcm  probare  dicic  M/fff.  Wihtner.  inohf.CAm.  Pra^. 
lit.B.very,  fy».iC6cr.7J./.  pdg  Se.  idcm  afTcrit  ludoY.Gilhauf  in  arb.civtL 
fart.2.  cap.6.  art.  §  p.n.21.  Qucm  citat  <3c  fequi  videtur  l$h.  £)iut  tng. 
(ent. 2. obf  carn  89. Imocophmmiv  l^i)rv\)<^C  ^ti^^  non  coUatio- 
natam  probarc  rolunt  TiU^m.  &  Benig.  Apafpatm.f.  Pentecofi.  ,3  ehf 
4.  Wehener.  in  obf  Cam.  pra^.  Itt.  v.  verb.  23rfV!ct<  /  '^x^\^t<&  lit.C 
verb.copiu.AutoY  declfCam  iit.  C.juxta a.b.cverh.cvpia.Et  cnndtmYm 
obtincre hbros  miHivarum  alicu jus  civitatis,quo$ QJricff^^UCfccr  vo- 
cantiContincntcsliterasad  alios  mifla5,vult  L«^e?v.  Gilhauf.inarb  cap, 
2  j  S.part.  2.art.2,  $.  g.n.  2j.png.  ^^i^Hincitaqucaudacesredditi&fuac 
relationif  qui  funt  morcshodicrni  fccuHcorruptiflimi )  inCallibiicm 
fupcriorumfidcmtribuentesavari  judicesfivcMagiftracus  ,  inprimis 
burfamhabcntcs  propriam  ,  mulcflascjuc  intcrfc  dividentci  non  tan- 
tum,  fed  ctiam  adrcdditi  jncmrationis ,  deannuatim  reccptis  pocnii 
pccuniariis,aftridipr«fedi,  Dominorum  fuorumgratiam  acupan- 
tes,  pracfertimquandoipfisaliquaparticula  fivc  lucellum  indc  accc- 
dit,  fi  quifquam  civium  aut  fubditorum  jj)rcr  ^^nfcrfaffcn/  in  illoruai 
fcntcntiis  nonacquicfcunt ,  vel juffis  &mandatis ,  fivcaequis  ,  fivc 
iniquis,  norfcpraccise  obtcmpcrant ,  fedfuojurcutuntur,  6ccaufam 
pcr  viamquerclx,  aut  provocationis  defcrunt  adfupcriorcm,  aUis 
6l  variis  modis  iis  argr^  faciunt ,  &  cx  aha ,  atqwc  aha  caufa  muldatn 
diditanr,  ioncc  difcant  miferi  civcs  cjufmodi  aut  fubditi,  &coruni 
cxcmpioahi  defao  jurcpotius  difcedcrc  ,  in  fcntcntiis  &  julEidi- 
ilatoriisacquiefcerc,  muldam,  quam  nonmerucrnnt,  perfolTorc, 
quamimpcrantiumiram  fcrrc  ,  ahoquinfaepc  vix  rcconciliabilcra. 

Quand^ 


1 


177 

Qu^ndo  tunc  talcs  Magiftratus  &  judiccs  fuis  infidlisf^r  obliquum  i6 
obtincnt,  quodrolunt,  &quod  pcr  dircdum  non  potucfunt  :  iSo 
ncnncn  futMm  cnMicfc  felAc  ^cMucfrc  Uiuc  Qkl;cxfac:<  ^i^ur^cr/  3^ 
l;crfamc  ^^"^iUcrfjjlfcnunDQ^.uvrcn  :  Nihilominust^amcncorumno- 
mina  cum  caufa  prxtcnfi dcliai  rcfcrunt  m  ff)rc  Q5rucfa  un^  ©trciff^ 
5Suctcr.  invimprobationis  ,  fi  fortaflc  punitiex  poft  fadoconquc- 
rantur,  inique  fccumcflca^um,  vcl  in  idem,vcl  aliud  pcccatiilum 
rclabantur.  Si  autem  funt  qiiidam  cives  vcl  fubdici,  qui  vcl  proptcr  27 
injuflum,&  magnum,  fibi  &  rei  famiiiari  fuae  datum  daninum^aut  fa- 
mac  &honorislacfioncm,mod6kanc,  modoiilam  illatam injuriam 
dcglutirc  6c  concoquerc  ncqucunt,  &  proptcrca  manus  fuorum  prac- 
fc<^torura,  autji>dicum  urbanorumdcofculari  detradant,  nccnon 
fuo  jurc  mcntcs,  caufac  necelfitatc  adadi,  cam  pcr  viam  jurislicitam, 
ad  Pfincipcra  fivc  fupcriorcs,vcI  etiam  ad  fuminum  Camcrac  impcria- 
iis,  tribunalprocorrigcndainiquitate  &  impctrando  jure  &  juflitia 
dcfcrunt,  tramitiquc  huic  jurisinfiflunt  immoti,tantumabcfl,ut  pro 
ptcrca  didac  farinac  Magiflratus  &  judiccs  officij  fui  exceflus,  violatos 
injuftitiaclimitcs,  &  vitta  fua  agnofcant,  rclipifcant,  &inpoflerura 
cautius  mcrcari  difcant, nt  potiu^  frcndentcs  non  tantiim Thrafonica 
ifoa^occ,  auo  mi  tit  j^crrcl  init  fcuicr  Obrivjfcit  iKcctit<n/n>u-  njollcn 
lf)fa  gctcncfcn  ( cum  tamcn  judcx  dcbcat  audirc&  cxaminarc,  non 
fulminare,  Bald.  adl.Jkdtx  s-  C.  Commin  epift  pYogram,  Etdc  f^do 
proccdcns  a  privato  nih»l  diflirrar,  /.  tnjurtAtHm  i.  &  L  nec  M.t^ft 
firjittis&  iift  Dd.ff.  d  tnjur.  Imo  judcx  injuflus  quovis  privato  vihor 
&infcrior  ,  ncc  judicisnominc  dignus  ,  C,  fenuf.de  verb.  fig.vtd. 
Cbf'  messirim'  prdci.tit.  t.  Obf  n.  9.  &  ly.  fcdpotius  bruti 
animalis,  Arifi.  /.  poltt.Vetr,¥rid.Mtn,  de procejf.ab.  2.  cap.  ij^, 
4.  n.  §.  plcnisbuccis  crudarc  ,  &  mcndaciis  calumniisque  cuivis 
fcrmcodiofo$5c  horribilcs  rcddcrc  noncrubcfcant,  fcd  ctiam  aliis 
malitiofis  &  diabolicis  fuis  tcchnis  iftos  concivcs  ,  autfubditos 
cvcrtcrc  omnem  movcant  lapidcm  ,  &inprimisita  aggrediantur 
opus  :  autfalfisnarratis  &  htcris  denigratoriis  '  fupradidapro-  i\ 
bationii  fiJc  frcti  ,  ad  impcdicndum  vclplanc  obftrucndum  S.S. 
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luiliiix  portumapudfupcnorcryr^vcniunt  ,  idquc  fub  Sigillo  pubh^ 
co    quarumauteni  literarum  in  omnibuskoncftis  curiis  tanta  dcbe- 
bat  c fli  fidcs  &  autcritas ,  ut  nikil,  nifi  puram  veritatcm  contincrcnt: 
29  Aut  ,  fiproptcr  litcm  in  fupcriori  judicio  rcccptam  &  pcndentcm 
prxvcnircaiDpliiisnoncftintcgrum,  cx  alia  atque  alia  caufa  prxtcn- 
fa  ii$  muiaam<liaitant ,  quam^ctiamfi  non  culpac,  fcd  pacis  causa  cx- 
folverint,  in  libros  dcli  ncjucntium ,  tn  tU  Q5ruCt)  nnt  err«ff  ^n*cr/ 
tcfcruntur:   vcictiamcarceriincluduntur  ,  sxquopnus non dimit- 
tuntur  ,  quam  mcrccdcm  iniquitatis  pccuniariara  expcndcrint  ,  & 
fimul  Urphcdam  pracftitcrint  ,  «ccjuidcm  talcm  ,  ficuti  iniqui  Ma- 
giftratuf  &  judiccs  pro  Tyrannico  fuo  ^ffa^u  &  commodo  ,  &in 
ipforum  gravc  pracjudiciura  prscfcripfcrunt.    Undc  innocentcs  Ca- 
ptivigravicarccrismolcftia  ,  rei  familiaris  jadura  &  narurali  hbcr- 
tatis  dcfidcrio  ,  imo  fanitatis  6c  vitac  fxpc  pcriculo  ahisquc  intcr- 
dumpiuribusdccaufisinUrphcdacjufmodi  jurarc  coguntur,  qvx 
nunquam  cogit^runt,nedum  commifcrunt  •  Auguftinus  fcribh 
jusjurandum  anccpi  altcri  dcfcrcntcm  homicidi  ciTe  pcrniciofio- 
rcm,  c,  tlll  22qu^fi.s,    Aiuionitaquciatrocft  infigni5>quimife- 
rum  captivum,  rtlaxationcmcarccris  cximo  pcdorc  anbclan- 
tcm,  &contra  vcritatcm  juftitiam  jurare  cogitur.  Dcrcn^cdiis 
contraMaglftratusiejufmodividc  Mnn.  Uering.  d,  fidjufi.  cAf.s* 
v,iS^,& fqq  &nip2&(dp.iS  H.  142  &fciq,    PraEtcrca  copiapc- 
Urphcdaetcntibus  dcncg2tur  ,procul  dubio  cx   mctu  fraudum 
dctcdiionis  ,  &  abfolutionis  4  juramcnto  ad  cffcdum  agcndh 
Hkq  Urpheda  hoc  modo  pcr  vim  cxtorta.  cum  fuo  muidarum  1  i- 
bro  abutuntur  poftea  iniqui  Magiftratus  &  judiccs,  cam^ucmit- 
runt  ad  fuperiorci »  ubi  lis  pendft,  cujus  pairaara ,  quamvisin- 
juftam,  velprofe,  vclpropartc,coifavcnt,rcportarcfatagunr, 
idquc  non ut  in  proctffu  juiicialitcr  producarur,  &  parti  hanc  in 
iuriam&iniqnitatcm  paiTa  innotercat,  fcdut  Principi  &  fupc- 
rioribus  judicibusclandcftiniscjufmodicvlumniis  obrcpant,  ^o- 
rumqueanimos  praoccupent,  fuggcrcndo  aAorcm  aut  appcl- 
lantemcflTc  hominem  rixofum,  Turbulcntum,  rcfra(5larium'& 
criminofum  ,  &hoc  apparcrc  intcr  alia  cx  copia  pracftitapcjus 
Urphcdaetransmiftse  :  Faciunt  intcrdum  ctiam  cumfimulaiione» 
fc  plurcj  alios  cxccftus  potiiis  mallc  cclatc  5r,  quantum  ficri  po- 
tcft;  parccrchonori.    Hoccft  ipforum  Arcaivum  Machiavcllico- 
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politicum.    Quibus  Ilteris  calumniofis  &  obreptitiis  fi  princcpi 
velfupcriores,  alter*  partc  non  audita ,  proutnon  rar6contin-^ 
gcrc  puto  ,  fidem  tribuunt ,  vidcntcs  fcientcs  voluntdccipi:  idq-, 
cuminiuriahujui ,  5cS.S.  ju(litiwja(5tura.    Quapropter  Domi- 
ni  judicc»  o:  Anr<florcs  rnprcmi  Impcrialis  Canicra?  judicii ,  cbi 
fonj  njftttiaecft ,  quieam  pcr  rivos  transrnictit ,  &  omncs  Gcrma- 
aijrprincipci  eoriimque  confiliarii ,  &  fidcics  miniftri  vcritati  Sc 
juftitiasdcditi ,  calumnias,  prapfcftim  clandeftinascjufmodi,fub 
judiciali  fallaciacvomitai,  odio  habcntcs,  fccundum  praxin  rc- 
rationii,  nec  non  intcgritatcm  juris  divini  ,8c  humani  cando- 
rcm,quicft^,    AUDIATUR  ET  ALTERA    PARS,  optimc 
agunt,  fi  literaj  ejufmodi  denigratorias  autpro  partealtcra  rc- 
commcndadtiaf.etiamfi  inrcrceffionalcs  five  ceftimonialcs  voccn- 
turj  ncquaquamcelcnt ,  fcd  fcmpcr  parti  ,  iniis  gravatae,  vcl 
cujusratione  dcfcnnonisintereft  communicent ,  vel  faltcm  ad 
pcrlcgcndum  oftendi  jubeant  ,  mcmorc?    faletarii  doc^ri- 
nx  0-«/»« /i^.  I.  cbf.  107.  w.  14.  &rationis  majoritatis  in  ca 
attendcnd»,  ubi  fcribit ;  Imo  inftrumentum  judicialitcr  exhi 
bitum,  nonprobat ,  fi  parti  adverfae  ,  rite    citat»,  non  fitfacfta 
communicirio  cumtcrraino  ad  refpondendum.  Libidoenim 
&calumnianditempc  /ta$  inferiorum  quorundam  fubfclliorum, 
fua  auroritatc  &  litcrarum  foaram  probaiionis  fidc  rcmcrarie  & 
audaderconfifornm  ,  in  tantnmcxcrevit,  utalioqfoininnoccn- 
tia  vixTutacflcpoffit&nomenMagiftratus  fit  pallium  iniquita- 
cis:  Expcrtus  fcribo:  Hinc  non  poffum,  quinctiamcum  GdiL 
\,ohf      if^.c^/77.omDinoimprobcmpraxin  Svvanemanniwpr»- 
ceffu  fuo  Cdmerali  itb.  2.  cdp.  1.  n.  n  appofitam.    Quos  lcdor  potcft 
vidcrc.    Exrationis  parilitate  ccnfco  quoqac  improbandaicfrc 
clandcftinai  machinattonci  impcdicndi  proccffus  appcllatorios, 
qux  ieguntUT  tnfandeflyCam: J{9dwgttn$vtur  dnn9  i469.  editis  Itb,  $• 
iit.  4  n  S4  pdg.  4 97.  Et  cas  iocum  invenirc  poflTe  ,  miror:Quippc 
qyiddoloft  ficriccnfeiiur,  quodquisclam  igit  B4/.  i«  /  error. 
iol  4  C.d  jur.  &fdcl.  ignor  Zaf.  Hb.  1.  conf  iS.  n.  7,  Siztin.  voL  t. 
6§nfMarp./s  n  j  CrdV9t,conf  6  ».  I.    CUmauttmf^itis,  qai 

non; 


2So 

nondcnuncJavit  ci»  que  nmctuit  vcl  mctuere  potuit,  elfe  con* 
tradii^arwm,  /./i/i.  jin,  cum  l.feq.  &  ioncordHmibiu  in  gloJ].ff(^uod, 
vUutdam  Zi{.<T  Sixtin,dt^t.l6C,  Hincctiam rci«ttmirabilif 
juxtaac  rufpccta,  atqucmcojudicio  ,  aJiorum  falva  ,  minime 
approbandi,  cum  GMlutsUb,  /.  ol^f.  22.  ».  4^  in  pun<Sto  reJaxa- 
tioois  juramcmiadciftf6tiim  ageadi  ita  fctibit:  Memini  quoquc> 
informationcs,  iivc dcfcnlioncs  Magiliratui  Camerae transmtiras^ 
ex  juftis  caulis  judicim  movcncibui»  parti  advcrra?  a<9ori  »on 
communicatas  eirc  Nolimtamen  dc  omnibus  judicibus  infc- 
rioribas ita (cntirc,.moft6r minus  quenquam  fpccialitcr  reprcben- 
AiiXtt  interminis  ^eiiericiicitra  uliius  iniuriam  mc  contlftcns. 
Si aiitcm  quisquam  hac  msa  monitione  fe  (cntitta^^^um,  pGtnitcai 
&  rcllpifcar,  mcmor  illius :  Proptcr  injuftitiam  rcgna  Arvoi^ 
vuaturdegcntcingentem.  DISCITE  JUSTlTlAM  MONITU 
necitcrumcxfotdatc  rcalcs  monitorcs,  qiii  imnc  prope  portam 
ftances,  ruinam  &  cxitium  minantnr. 
5  Pcrpcndantetiam  iuperiorcs  probe  ,  clcgani  &  neceffarium 
illudmonitum  Clariflimi  Oldcndorpii ;  Nuiium  in  Repubiic^i^gc- 
Aus  hominum  perniciodus  nocere  patcft ,  quam  judiccs,  concre - 
ditafibi  potcftateabutcntcs^  hh.  Qidendoff.  in  frogjmn^f,  adiou, 
CUf7,aii.  t2,ab  init. 

Maxim^,  ii  accedat  fupcrtorum  connivcntia  ,hifcc  <txulcera^ 
tiflimis  tcmpotibus  (proh  do|;Or)non  rara.Vae  ibidcm  fubd  tiio- 
tnoi  humano  auxiiio deftitutis . Pr«tcrca a! ram  quoq^ occafioncm 
accipcre  folcnt  judiccs  iniq^ui  cx  partium  litigio  :  Nam  hodic  plc- 
fiimqucitafit,ur,qui  caufam  malam  fovcnt ,  id  unice  curcnt,  iir 
advcrfarium  i  icopoabducant,  ^  vciinjariarum  aaionc  vcxcn 
vcl  Principum ,  ▼cl  Magiftratus  dignitatcm  &  reputationem  Ja:- 
fam*  autcontftmptamcflreciamitcnr.  Quod  fcciusdicit  Enie^. 
€othm,v9l.2.  rtlponf.  6S.  n,  119,  cffc  omnium  fcclcrum  fclcratii- 
fimum  ac  ncfandisfimum  ,  atqucade6  Ichov«  jafto,  &  homi- 
nibuijuftitia?  ftu<j{io<ii i.tivifura.  Qnaiia  ubi contingunt,  anti 
dk9:ijudices,&fibi,&  fifco  TigiIant>marrupio  inaoccncis,fuo  ju- 
frwntis,  &fcribentis,  q^iat'cau{«expoftiiiat  utilitas  &  neccs- 
Ctas,  avidc  inhiantcs.  Litigaturicmci  nonnulli  bp^rS  potcn- 
tittmabtttttntur,  implorando  coriun  auxilium ,  cqllitigatar; 


Dk  intl) 


Qualcsquibiil 

«ixugrQa  ,  quodeiL  Uh. 
^  i^. 

qu 
mi 

Son  ynhiitr» 
>  VSveltTAtiffc 

unc  mundtts  f\*het ,  VI  M  quu  fnnftrhdhet, 

-hcnderc,  curincafuhujusqus^ 

tm  Lonfeffiu  rel 

nvuit^  Juia  ,  contcilamTclcoaTi- 

tn  CM"  ...  j  ipn^ri  ,  prxfupponit  aiiud 

jucUc:  ym  inqu'  caufis  iojuriarum 

jam  pi.iii.iun  loii  ieiino  ci\  ,  & loqiHtur ipfc 

Dr  CMrvz.9rtiu  f.atucrc  puto  cfTc  incowcin 

rgale.  ij>  p  i  judicio  ,  in  qi5o  delinquen' .  f! 

V  oBTidui,  dcbuiii.L  c^iioqucdamnKi  ,  AaliudnoviJin 
f  trpcAari  s  rjcqu€  caUfa  tdnoTura-procclTum  inquifi- 
R.tmanct  cr^;^ ,  annotata  vcrbaincptc  &  iuutilitcr 
.  paritatc  ratlonum  ,  in  rcfoluticmc  hujui  quxftio- 
afura  patctetiam  ralfitas  alfcrtionis  Dn.Carfz,9vifp4rt,z^ 
Q7.n,4'i.&  S3*    Ubiv  '  odinjuri»rctorlioTcifc- 
ilio  aUfolada,  nonc         ^  o  minus  Magiftratua 
'  n  i  uria  Acem  ex  oflicio,putiirc  poUic. 
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N  n 


aU  iE  S  T  I  o 

O  C  T  A  V  A. 

^nindeltclisleViOYihtii  j  nullam  p(£namc 
yam  yn^^^rentihusyjedprojudtcisarhitrio^  yelcais 
legattone ,ycl  mul8la  pecuniarta  puntendis  Jtne  pU 
tione  ad  atteflattQnem  tejlh  umci^  altquihta  pr^/u/  > 
ptiontbui  concurrentthfi^j  inquijitus  W accufa- 
tus^  condmnari  qt$eatt 


m 


Anc  ^aaefllonem  affirmat  quidem  Dn.  Car^^vim  m 
Iprait.Crim^fdrt.  B  qtufi.n^.  J-?.  Ji.  ibidcm  fc« 
(fe  rcfcrendoad  7«4eff.  i  /6.n.si,&  fqq.  iibi».  j^.cx^ 
Iprefti  meminit  poenKhujusarbicraria?)  carcerisyre* 
legacionis ,  &  muld^ie  pecunUciae.  Sed  non  pof^ 
fum>  quiAabejusjOpinionerecedam>  propferracionesordinere- 
cenfendas.  Antequam  autemadeas  deveniam  ,oper«9  pretium 
cffe  exidimo»  inc^uirere  priiis  inmentem  Dn  Cdrp^viif  quam 
nimirum  praefumptionij  fpeciem  intelligat*  Coflftat  enim  di« 
vidi  praefumptionem  ,  ut  nimirumuna  fitinris  &  dcjurc,  altera 
juristanriim,  teTtioTefohom*nf«,  l^ef^mlf.  inpdr4.t.  ff  d,p7C^4t. 
&prdfumpt.n.  t4  Menock.  d.  pr^.lik.  i.  qudft  i.n-  ti,  Prjefumptip 
jurij&dejureeft,  f  jperqualcxinducit  firmum  jui  ,  &  habet 
eam  pro  vcritate,Tta  Tit  non  ad  ninar  tTroHirioncm  in  conrrariumt 
#.  ^tiqH4.C4dSC.  ya,  Lfin.  CddSC.MAicd.  L£n,  C.  d.dro  tur. 

Quia 


I 


aS5 

<5uia  I  n»turalibu$  eaufii &  principiii  nafcitur ,  !c  argomeBtum 
ittde  fuipptumex  neceflitate  naturat  concludit,  quac  vi  huraana,uc 
«Uterre$  lck  habeat ,  efficere  nequit  ,  l4c.  Menfch.  d.puf.lib.i .qudfi. 
jttf   Exempiapalllmittjurefuntobvia,  A:quajdamElegantiaTi- 
itadttpod  Memch.dict.qu^fi.    Ubiitaqtieexpraefumptioncjuriifc  } 
de  jureconftat  ,  aliquem  deliijuiire ,  judiciiarbitnumnonhabetlo- 
cum,  fedpoenaeieftindicendaordinaria  ,  quamlcxdi£litat ,  Me- 
■  nHb.dfttf.ltb.i.qiitfi.94.yi.t.&qutfi.97.n.i.2.&i.    Ideoi fentien-  ^ 
dum  de  prefumptione  juris,  «jux  quidem  probatjoncm  m  cont  ranum 
«imittit  ,  veram  autem  ,  non  prxfunaptivam.    Que  fi  fafta  elt, 
leusabfolvitur  :  finminu»  ,  hxc  prifuraptio  in  effcau  dicitur pro- 
batio  liquida  &  manifefta.    Lex  enim  eam  hic  approbavit ,  Menoch. 
Jia.  q  94.  n.  2.&q.t7.  n.  j.mfemb.  inpardt.f  defroh  &fr*fn.i4. 
Neutram  itaque  harum  praefumptionum  iBtelligerc  poteft  D». 
,,-;i*riw.   ■Quiadeliaaquxftiomsptopofitaeproatbitnojudicis  j 
«itiujveleraviuspuninpolVeftatuit. 

.  Sequitut  ergo  neceifario  ,  quod  intelligat  tertiam  prxfumptio- 
ai(  fpeciem  ,  nimirum  hominis :  Qu*  prxfuimptio  appeliatur  mo- 
dica  .  quam  veriiis  dixeris  opinionem  hominis  ,  quam  prstlum- 
«ioaemlegis,  Wefenb.  dm.m.n.,4.inf,n.  QuaUs  etiamfi  una vel  ^ 
i^tera  ,  cum  tefte  unico  conc«rat ,  non  tamenpropterea  .  neque 
!npcenam  pecuniariam  [quisqu.m  eft  damnandus  ,  f^^<i  P°""»  i;)"- 
«ento  purgationis  onerandus  C.  r.  &  2.  d.  farg.C»  Mencch.d  S. 

&fqq.  Qi.anquamauteu.nonabnuenmobprxfumpt.o- 

lem  hominis  vehementem ,  five  riolentam   cum  d«P;fi^-- 
Tnici,  null.defeauiobnoxi.conjunfta«.  fufficereadcondemna^ 

5^inpanampecuniarum,A(r««./;.rf..m^»«./.*./.^'«fi:^»^^ 
TwidltzmJ.  quomodoreae  intelligaturhocin/i«.  hu,usqu«ft. 

«iL importat,  Dn.Carfzor.  tnfratt. cr.nufart  f. qtufi  '^^^^^l^Jl 
iitafimulbwapriTatiUroi»?  ? 


t  Patfermeratioeftpoen»  carccm.  Cafc*r  namqtietllftai 
la  manfio,  actortur»  fpecies,  &  propter  fqiulorem  ,  inediam,. 
frigus  8c  tenebras  ,  morticomparatur,  Dn.  ( drpzov  tn  prd^i.  Crm. 
fdrt.  s.  fu^tft,  II t.n,  2  ubttcxm&Dd.citAt.  plut.mu.  Etcft  prasjj- 
dicium  irreparabile,  propter  iQCommodam-&'  aiiqiialem  infiamias 
notam,  BMd.  in  ruhic.d.integr.  reftu.  x^eXnCenf.  ij.itb,  :  inciptt^ 
fdufavertente :  Ordm,  Crim.  Qdrsl.  s>  art  2^t.  Imiett  ignonrnnia 
irr«trai5labili5  ,qu«Facile  abolerincquir^  t^^efemb.Conf.  jy.n. 
I(4ttcbbAr.  pdrt.  quxft.  4i-  n.  ,S.  Vir.  niecif.  20i.  «.  i2.&  14, 
f  SecundA  jQrii  clt  notiffimi ,  qii^d  ncqucincaulis  civiJibiJs, 
nedamcrimin  alibas  per nnumtefteni  deVi^u  m  ad  rci  condemna- 
tionem  probetar,  fed  ad  minimum  du*  rcquirantur  tefte$ , «^i^ 
/.  ubinumeruiff.  d  teftib.  cdp.  ftquuteftes,  ^.uh  numtrw.^.  q,  ^  Ftrtnac. 
lib.  z.oper.crtm  ttt.  6.  otuft.  63- n.  23^.  lui  CUr.  ir.prda.Cftm  ^.ult. 
qudft.  SS.  verf.debeas  etumfitre&c.  Dn.Carpz.Qv.  tnpraa.  Cnm.part. 
3.  qudft.  /i4-n. 4-6.^7'  Mdliard.d.  probat.  Itb.i.concl.461.  n  /. 

la  Idq'acade6verumcft,ut  ncquidcm  Principc  ,  dedcha;©  ai;. 
cujusaffcrcntc,  dequccofibf  cx  rifliconftarediccmc,  abjquca- 
lioteftereas  Condcmnari  dcbcat»  Ethaec  probui.tur  cx  jure' 
tamdivino,  quamhumano,  tam  Saxonico,  quaiTi  Communi  ^ 
D».  Carpz^fiv.  diHA-oc.  n.  4 1. 4^.  &  n.  ji, 

Et  jura haec  tam  divina,  quam  humana  loq'.,u!vur  in  eenere 
&nondiftinguuntinrerdeliaa  levia&  atrociora.    l^^^  r  rl 
nondiftingacnte,ncc  nos  diftingocrcdcbemuj. 

M      .^^^!^"""'  itaquedidumteftfsunici,  ctiam  pra^fumptionibu, 
quibufdam  concurrennbuj,  in  dclidis  levioribus ,  vei  c  rc 
TClrclegationepunicndis,  dimnandam  cfTe  ncminem  ' 

^  Und«terti6,promoranintjurainobW,adabroivcndnm 
quam  addamnandim.^^.^/i/,rir  ^.mr.^.^r*^.r  c^p.pe.ultri 
Etlatiuselt,  impunitum  rclinqui  facinusnocentL',  qui^ 
ccntcm  damnarc/.j.  drmn  JuftitiJ  pcccarur  abfoj  vcndo 
condemnando  ,  inquit  Modeft.  Vtft.  part  4.  qudB.  141  n  6 

1  j         Id  quod,  propter  paritatcm  radoni.  juftiriam  ad.Mi„\ftrandlL 
«quc  obtinct  in  dcUais  levioribus  atquc  grpviorb.jj 

H        (iuart6,  mihinoafathfaciitatioD^.  C^r/^^rii,Vu«affirmav 


.m  m  criminibus  tevioribus  reo  pasna  imponatrjr  irbftr jr^a^ 
.m  1'idcx  pKrratibne  {^Ax  probacionis  micigire  poreft  Hisc* 
ni  rt  atio '^on  eft  aprummeJianrTConcludcndi.      Non  enrm^e- 
u»r      luHcx  poteft  arbitrarii  punire,  ve!  carcere,  vcl  relegarko- 
njp,  vr»!  miiK^i  pecuniarii:  Ergoad  reicondemnationem  non  rc- 
^uir  t  r  pteni  probatio. 

Accrr^  t  qtniri,  q-  Adqualitas  faflitantiim  poflit  &  Hfbc^t 
niin,  ^  ocnti-n  deli<*ti ,  ficuli  8c  culpam  minuit,  /.  fi (tdultenum 
^  Imi^erMNrjf  ddiegilui.d  dduU  &l.GrMchiu.C.eod.  Probatioau- 
tem  ,  ricuti  faAum  mutarc  ,  &  delii^um  ,  vel  nrnnuere,  vet  augere 
nequin  itaftlamnequc  ^  cenammfnuere,  vel  augere  valcc.  Qna" 
proptcr  «  cq  ic  f-npcrator  m  /.  t\ut  {Aiia  f.  d.fcen.  ncqiie  Papa  f«  r. 
ficut  fn  muidtam  d  /?«>iwiaJ.  dum  rcccnleiu  qualitates ,  quibm  vcl 
-fur ,  vcl  minuitur  dcHAara,  ncn  rcccnfent  eas  cx  probatione, 
dcx  farlicircuptiftantHs. 

Sex.A  •  autjudfcium  eft accararoriurn,proprie  ita di<5^um,aut 
iitquifitorium.  Siillud:  Regula  generaliscft»  qu6d  accufatore 
nonprobAnte  ,  reus  abfolvatur  ,  ctiamfi  nrhil  praeftitcrlt.  i.  qui 
di (uf^fe.  C,  d.  edend.  Qu«  fani  rcgula  intelligaur  dc  plcna 5c  itgi- 
rima  probatione ,  qua  rcns  condcmnari  pofTit :  Quia  alias  non  di- 
itur  fnrentio  adori? fundata ,  (icuti  quando  nihil  penitus  proba- 
ViUMe^ioch.  d  f7£fumlil'.i.(jUf,(l.9S.  n  Cum  hac  limitationeta- 
men  d  dd  rcguia  eft  intell^gcnda,  utli  tanthm  probaverit  accu- 
fatorquod^id  dciaiioncm  juramcnti  purgJtionis  fufticit,  accufa- 
tr$fi<^c  autprapftare  rcncatur,  aut pro  CofifeflTo  habeatur.  D». 

S\  ]  rium  ,  tantumabcft,  utqucnquam 

Ilc^njin  -  .  >  w  .  ^  ntum,ab5qucplenaprobatione,ju- 
dex  ( opdemnjrc  posfit ,  ut  poriiis ipfum  deccat in  deiidis  leviori- 
busa^'  .ou'fit:oneabftinere,D.<wi&tfK^  iw^r*i«.<:rf;w.r4p.l  n.6 
F-r  ryth  roi.  s  ^^JP  «. /^o  Ctim  regulaiiicr  non  debeat  judcx 
'idomolcftarcfubJitosBtnr^^n'  yoi.  s-p^t.  poJlfr.Conf  6^, 
;  ^inrcP;' ^  '     ^nquifitJonc  contra  cc  tam  pcrlo- 

i  .        ^nArg-ni  M^r.int.in p(.dur.  fart,  S.  d»  tnijuifpt 

n:$.  fdi  mthi  219.  Nn  j  MultA. 


Multaminlfspcr  mquiCtionem  anhclare  ad  condcmmtioneiTi. 
Ouod  valde  &  mcritb  rcprchenditur ,    R4and  a  VuU:  VoL  2.  con^  , 
^.n,79.Dec  confiS9^  ».  i P^  Boer.  deitf  164.^15 •'mmedio  Impu- 
cnariquoquepotcftinquifitioabiiKinifins,  qu6d  nimirum  cri-  ji 
mina,  de  quibusfadlacft,  fint  levia  &  diflimulanda :  Sccundftni  ,j 
SfecuUt,  itt,  d.  tnquifit.  intt.  LanceM.  d.  of  Vr^t.  tn  C4uf  A 

Crim.ruh  d,  inijutfit.H.  39-  e    j  -  ^  ' 

it       Septimd,  Lcgitimumliocmcafu  jurisremedium,  6cadin-  tl 

jcftam  damnationcm  ,  in  deli<5ti$  lcvioribus  pocnam  corporis  \ 

affl.aivamnoninfcrcntibus,  vitandam,  inpromptucft;  Ut  ni-  ,^ 

miruni  rco  incuifitodcfcratur  juramcntum  purgationis.     Quod  j 

in criminibus ^,quorum  poena corporis afflidiYa  non  cft?t  omnino 

locum  habet :  rc^c  tradcntc  ipfit  Dw,  CArfq^oy:  'tH  fraa.  cf  im.pdrt.  f» 

Qiufi,u6.n.6\.  TS.Si.&Ss.Et  in  proceJJ.jur,tit.  $ 2.  4rt.  3.  n,  if. 

Quod  fi  praeftitcrit ,  definitivi  abfolvi  dcbet,non  tantum>  quoad 

ipfamCaufam&aaioncm  principalcm,fcd  ctiam  quoadexpen- 

fas  &aliaaccidcntia,  Dn.  Carpiov.  dta.  quaft.  «.  77,  Vetr.Ufig. 

part.  I.  ^fup.40  n.  sS.&S9*  Quiibidem confuctudincmcontra- 

riam,  qnaaffliais  affli(9:i«  additur  ,  omnino  improbat  ,  cum 

Vetr.VeiKd^ur.^fiend.Cap.so.n.f.io. 

Ubiitaqucjuxtavulgareordinarium  juris  remcdinm  cxftat» 

sbi  ad  cxtraordinarium ,  priefertim  cuminiquitatc  vel  falteiil 

pr«fenti  injuftitias  pcriculo  conjundum  ,  recurri  non  dcbct. 

Id  quod  non  tantum  jurium  nocorietas  ,  fcd  ctiam  re<3a  dit^itat         ^  ^ 

r.tio. 

»       Odavitandem,  affirmatioquaftionis  propofitae,  non  tan- 

tiim,  quandopcenapecuniaria  di^litatur  ,ampUm  praebctavaris  "^^f^ 
judicibus  ,  &  iniquis  fifci  promotoribus  occafionem  inhiandi 
fubditorummarfupiisjCosquc  premcndi,  &  divcxandi,fed  etiam  \ 
&praefcrtim  valde  gravandi  &  emungendi  honeftos  ,  infamia  ^ 
maculam  timentcs,  qui  pocnam  carccris, vel  rclegationis,  ctiam 
non  fincmagno  incommodo,  &  rcifaroiliarisjaftura,  pccunii     - '^M. 
ledimuntlibentiiis. 

21       CuimalQpotiuseftmedendum,  quam  indulgcndum:  Quia 
tftcontrautilitatempublicam,  cxpoftttlantcni  vcl  maxime,  ne 

juiti- 


sr&7 

}adJc«m  fraadibui  YiaaperiatDr,  fcd  0tfC«rrataic>l2^cfTaudc$fiant. 
Lin  fundo  ^S.  Veff.cenfiitummWt:  r.equem^luiii  tnlulgcndum  l  quifuk 
ffdtextu  9.  i^i :  fraudtbus  efe  obvidndHm.C  d  SdCfo(  Eulef.  Ttb  Dectdn. 
f$L  t.f0nf,  4'  n  ^s.  Cdfd.  Tlt(cb.  tom.  lit.  F.  concl.47S'  fei  totdm. 
Q5ibusc6f*cilmi  accufati  vcl  inquifitiqueunt  circumvtniri& 
involvi :  Curn  incalibus  dcii^orum  poenam  mortis,  aut  corpo- 
risaifi^ifVivamnoninfcrentiumjudicetnon  fintaftricSi  ad  coiic- 
gium  ICtorumadatranfmittcrc,  fcd  hisnon  rcquifitis,  pro  fno 
arbitratn  pocnam  indicere  illis  fit  licitum  .  Dn.  Cdrf^^vtus  fepe dia. 
ftatg  ft6.n.^7  u'fiditosctt.Jt.  Quod  tamcn ,  fccundumobfervan- 
tiam  J  idiciorum  y  cft  limitandum,  ^uando  rtus  traufraiflioncm 
a&orumfuis  fumpttbu^pttiic. 

Etquanquamfraudcsabfint  ,  nihllorninusex  jurium  &  lc- 
gitimiproccfTusignorantia  valde  potcftctrarc  judcx,  quitcftis 
integritatcm  vcl  ABfcdtum  ,  &  prae^umptionis  qualitatcm  bcnc 
difctrne  •  non  novit,&  intcrdum  praBfumptioncm  iovcm  pro  pro • 
babili        -hemcnti  vcnditat. 

1  tandem  hoc  noio  praitcrire  :  Qnanquam  Tupra  jux- 
ccimcntioncm  ,  ad  poenaB  pecuniariasdamnatio- 
-um  tcftc  unico,  prailiimptionemhominis  violcn- 
crca ,  quia  damnatus  non  patitur famac  dctrimcn- 
idUonem  corpori$,fcd  tantam  crumcnaedamnum; 
nveri  ,  cuivis|viro  lcgali  dijudicandnm  rclinquoi 
fiu  i..c  nocincafupropter  rationis  naritatem,  &poftalio$  ge 
neralitertradita  2  Dn.Cdrp^ovioindth  qwtfi.  u6.n.jt,  c^/^f  rtus 
ad jajamtntum purgationis «qui fit  admittcnduj  >  atquc ubiiri- 
Itnditur  pcena  rclcgationi* ,  aut  carctris.      Quando  itaquc  Me^ 
mhim.  ficuti  fupra  mcmini  & alii  fcribunt,  praBfumptioncm ho- 
iDinis  violcntamcum  dcpofitione  tcftii  unici  conjunaam  rufficc^ 
11  adcooHemnandumin  panam  pccuniariam,  puiSrim,  cos  lcn- 
riKin  cafu,  Mbi  rcus  dclatum  juramenrunipurgationu  prrttarc 
detreAat.    Tunc  namquc,  ptrindc  ut  in  reliquis  cafibin  pocn» 
fcl.crarinnis.  autcarccri^  rcdi  condcmnator,&  pro confcffo ha- 
bcrt.r,  Dn.  Cdfpyor.  tn  niUt.  Cftm  pdrt,  i-  ^ust.  nS.  Claud# 
Mdwiiiajus  qutittiomi  rcfeluiioiicm  tcxtu  huaianiihm#  /.  pn^- 
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dcjidum  //.  /,  /^^'*  hifccvcrbis  :  PlanciQ Icvioribus cau> 
proniorcs  adicriitaicn^  judicc*  cffcdcbcnt  :  In  gtavjoribujf  vcr 
fcvcrjtatcm  lcguoi,  cairivaliguq  tc«ipcMmcntobcDignitatuXub 
fcqui  dcbcnt. 


aUiE  S  TI  O 

N  O  N  A. 

jin  confesjtonihus  in  crwii?w  ma^ti^  inqui(uo:  umy  j)crtoY- 
turamejusye  metumcrucisy  ajjeverantfumconcubttumcum 
d^mone^  erccrj?oraIem  eocportdttonem  yen^corumH^Jc^Qa- 
nminmcaitcmljruclerorum^  llffhl^lOcffifbrrijC/  ^fe- 
quelocaadconVentiudtaboUcos  y  commrjfatioy^  jt 
thorea^Jttcredendum^  utmortisfufplkh 
affici^osfvu^ 

PRasmjtttnJamhicerlc,  rrfenoUe  dirpmare,  anvciic; 
ojagasvcricnm  d«mone  fcft  commifceant  ,  &  mafctir 
fuccubojfisemina  cum  incuborcm  rcnercam  excrccant^cor- 
poralitcr^ac  adconvcntus  diabolicos  cvehantur,an  ter^* 
phantalia  &  vana  imagtnaticne  hifcc  adefTc,  &  cum  djtmone^ 
cefrc  cludantnr :  Utrnmquc  fuis  aflcrteribus  &  propugnatoribnP 
rc^Iiiiquenj.    Varii  varia  fcribunt,     Quanquam  in  neg^rivarn 
p6tiii$  jnclincm :  Id^ue  propter  exempla  &  pr»gnantci  rariontf, 
quas  adducit  C«w      fluyihusdtAtU  Dn.  Carp-^v.  tn  pr.  irm  P4rt.  i 
^iH,  4t.  n.  /7;  &fyq  mejue^d  n.ss-  &  ^ft^fi,  4^9  n.  n^      &  muuli 
^/;r>.    Tamgfandcdeli<aamextratortufam,  ej^sve  metumvM"^ 
ilidi-&diumrni  carccrii,  qtj«innartortur«cft,  intuitumi 

fcfe 


^\  ^«rupponf  ndum>qu«fi:ioncm  propoK- 

bi .^,  vi  cquulci»  trjiiivt  mctucxtortis.  | 
^v.iful  qu/tfl.  4p  n  Ordtn.  t)im  C4- 
yfidttu.  oj^  ^iociuq  ?c:uppofi'omali'ffi.:nat  >  quaeftioncm 
hanc  libi  ipti  cemtinmDn  Cdrp^vius  dtdi  quijl.  4  9.n.  i?  ^i  &fqq^ 
Nccobftatejnsratio  n.  /7.  ^;.  ^f.  ^^.  70.  Qi.^d  nimi- 
n,<:onfe5fione5rigarum,ctiamrxrcmt>ti$(irofs ,  &  longisfin  c  4 
fitijlocis,  fcri  omniex  parceconvciiiaPt.& antnimitcrdcpo- 
nant.damoncm,  qucmrocant  (tren  ^imcftmi  ot)cr^u()kn/  iu 
forma  quidcm  viri  aat  juvenis  veflimentis  induti,  ftd  ungulam 
autpedem  bovis,  vaccas  aut  »qai  habenftis,fibi  c*mparuifTc;  itciw 
diabol^in,fibi  aliquandodcdiircpecuniam  inrcam vel  argentfam, 
quapp^r  ^^ea  mutata  fit  iiifimnm,  iicm,  docnnoniiconcumbcn- 
tis  fcfocn  ai::  mcmbruni  vfrihcfuiffcfrtgidum  :  Irem  fcfcpepc- 
i'"^'  ^m^  ttk<ni  ^BJuvfH  ottx  ^ro(t< :  Ttcmdocmonem  pe- 

i  eab  iis  voltiinTc  vocari  &  vocatumcirc  :  Itcmfcfc 

■cxportatas  eficin  montcmBruAcrorum  uffm^^locf^bcrgt/  ▼ela- 
lium  commodnm  locum,  ad  CDnvemusdiabolicos,  comroeiTatio- 
ncj&chorci  fimilia.  Homincs  cnim  fcrme  omncs,im6ctiam 
it  sralupinis  (cxpcricntiatcflc)  inlocii» 
„  .  ^....  ^N  itequcntes  ,  &  intcrrii vicinis ,  ctiam  rc- 
mcrioribai ,  ad  quos fama  ma jorum  &  faganim, eorumquc  fup- 
I  T5  pcrcrebuir ,  in  generc  cjufmodi  confcsfioncs 

-}  ibiflis  fcmpcr,  noruur,  pucri  &  fccmellap, 
.  infcho!is64  plattis  dc  hifcc  confabulantDf, 
;i  ai.a reccnfcnre^.narra^-aquo  odio tanti criminis cum 
neadmirantes.    Onde  ntccfTari^  fequitiir,  utctiam,(j 
.ceiniffi'T  quulciimabripiantur,habcant 
0  ^  iid  dcfeic  [  .^^  ici  vimtorrur»,  mentiri  qaeant, 
i»iQC  corum  confcsfioni  ncqinquam  fides  eft  adhibenda.  M 
confcrr  r      .    .        r     i    .-^.  60. 
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Sx^titfmt  ^nfcli*  i"  flluubcn  IfT :  Et  Jpft  t«tu$ !ta  aifponn 
©ouffafim^eiK  Ktlicbc  2lnie^un^clna  SO^iffctfXJf  {)(ilby  J?ctn(i*i  ^ 
5raB  furscnctrtttcn/micbuff  Q3cfannniJ  &<0®cfra9fcn/  pciftac/  mfla.  . 
Kcbc  «rfunb^un.i  unb  g^ucbfrajc  3cf*t*f  /  un^  "^^^r<j.^<"  '^^J^"^^^  f  a 
t^af^al;)/  fclcftcn)ar^cifecfiintcnttjrt>/  Djc  fdnU>nru)UlDl(;fr 

airoragenyn&WifTfrtfonre/  aIg^annifl&erorclbfn25t. 
fdufnug  t)n5tt)eiffft*fr  bfftan6(9ci-  ^Btig  su^faubcn/ 

t>nt)  nacf)  flcfTalt  ^cr  6act)cn  ^dnlicbc  etrcff  t  aruff  »crfM«T.  ^ 
Resnamqucfragilis  &  periculofacft  confcflio  intarmcntu 
^fa<aa,  Lr  ffd.tjudft  ^  %$•  Cum itaquc mctustormcntorumdurct, 
quamdia  scus  i  icarccrcdctinctur,  ne  crcdat  judextaliconfesfio- 
ni,  ctiain  fapms  rat  ficatae,  nifi  pcr  iTgna  ita  dcdaraca  &  vcriffca- 
ta  fir,  ut  tortum ,  non  proptcr  cruciatum ,  cjusquc  durantcm  mc-  n 
tumcontrafcmcntitumfuifTc,  fed  vcritatcm  ,  quam  innoccns  ita  i  j; 
indfcarcncquibat,juxta</i(2.0«j^.  Cr/w.dixilTe,  /atpcrcipi  posStr 
Id  quoJco  itracommuncm  judicumcirorcm  notandum  cflc  mo- 
nct  Cdfon.  m  tr.  </.  torment.  caf.  i  ».  9: 

Hoc  cxcmpium  praetcrirc hic  ncquco,  plurimosi  Sc  marc?,.& 
fceminas  criminis  magia;  &  vcncficii  accufatos,  partim  anrc  mul. 
tos  annos  tortos ,  Vulcano  conftcratos,  cx  partc  ctiam  vi  tortara? 
adconfitcndum  frados  &  ad  ultimtkm  fupplicium  pcr  iniquum 
proccdcndimodumcondcmnatos  ,  in  ipfo  autsm  cxiccntionis 
fcrvorc ,  mcdiantc  mandato  fupcriorum  dcca  fufpcndenda ,  me 
caufarum  patrono ,  tandem  cum  caufae  cognitionc ,  confilio Fa- 
cultatum juridicarum  adhibitio,  abfolutos,  cfTe  confclTos omncs 
nnoquaflorc,  fcfc  corparalitcri  dcmoncfaepccfTc  cvcdot,  ad 
locum      (an^c  4an^  vocatum,  t)tc5iJrnciti(!cn  tuarcn  tr«<f  Dcr  ^a* 
rcffc^af)m/5cfa^rctt/5i  ibi  cum  fodalibas  c(Tc  cpulatas  &  cgrcgie 
tripud  aflTc:  Cum  tamcnnunquam,  &ncfcmel  quidcm  in  loco 
illoiqui  qaota^nnis  faum  produxit  boiium  frumcntum  ,  v^iiligium 
nllius  hominis  futrit  vifum.      £a  quoqucomniafcrmc  narrata 
antcfa(5i3,qriaBprorationc  fu^affirmativ«adduxitD^.C-ir/>^ori«f, 
tinanimitcr  aflcveravcTant. 

Ex  qnibus  ita  infcro ,  r  Quodcunquc  Hppis  &  tonforil^us  o-  v 
mnibtts^ue  fcrmc  horninibus  nocum  cft,  (i  id  quisquam  mcdiantc  ,  ^ 
cruciatu  torturaevcl  cjuimctodc  fc  confitciur  ,  pro  vcritatc  in    ^  *'!^ 
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cauGstam  irctMis,  horrcndum^uc  fuppliclum  Infercntibus  noh 
^fthabendum  ,  nequc  ciufmodiconfcsiloni  crcdcndum.  Atqut 
intepofitaercorum  co»  ^'•sfionci,  lippii  6c  ton(oribus  &c.  funt 
notac  :  Ergo.  Majorfundati  eftinaUcgataorim.CriwC^fo/.  artU. 
tf  .ctiamin  rcda  t^uohcJ  id.  Cm(:  dia.  Iqc:  KJmoris  veritatcm  tcfta 
tur  cxpcricnuas  noromia* . 

Si  itaquc  contcsltonicjufmodi  fidcs  habendanoncftcon- 
tra  confittntem  ,  nequcetiam,  &mult4minus  (quod  extra 
quxftioncmquidcmpTopofitam,  tamcn  proptcr  matcrias  con^ 
ncxitatcmnoninconcinni  hicinferitur  )  validaccnfcri  ,&  judi- 
cium  faccrc  potcft  contra  alios    Vtd.  obf  me4s  Crimm,  ut.^-.obr, 

2.  n.    12.  &  22. 

Concidit  itaque  illud  indicium  praetcnfum  cx  confcsfioni- 
busfagarumdcprcmtum  ,fchunc,  vei illum vidiffc in  conventi- 
busdiabolicJs,  comracfTationibus  &  chortis.  Qtiod  praftearca 
ctiamoptimcirrprobant,  I-arinac.in  fraa.Gim.Sit,  quifl,iis.  tn 
fr..       t.&alii.Dd.    Nccnon ipfc  D«. C4f^i.ovi.'«*,  fibi  contra. 

•jsindiciindcmtoiiit  infuprAdtcl.quift.  ^t.n.i/.  &  fjq. 
^uc^uH  s^.xtdeetum  Stephdn\Nathen^C9ndiii.Sfornmscber,idtn 
r  Vulner.  tit:  3^  cdp.      n.  i4.  &  fqq*  Ubidedcfcnforibus 
h-ijusindiciifcribit  :  Qucmadmodum  prudentioribus  innotuit, 
aboium  rcpraerentareqaoquc poffc  innoccntcs,quo$  tamen,  nt 
lucri  prorfus  dcftitnantor ,  refercntcs  audiv i ,  in  faltu taliter 
pr«fcntatoscumc«tcris,  quivcri  magi funt, non  tripurliarc, 
dmoJcftifetcnere.  citius^uc  ,  quam  aliosabirc  :  Onovani 
diaboliiftutiamJO  Sithanicam  bonitatisfpecicm,  quafiinno. 
ccntespriiisaheant,  necumcacteris,  qui  vcrc  magt  funt,  indif- 

ctffu  pccccnt/H/ciV4f/7^«.  ^     c    t  -  r 

PYthonilTain  Erdor,  poftulantc RcgeSaule  ,  gcniofuo  S£ 
nemfamiliarcm  habcbat,  cxcitavitSamuclisanimani :  /  ^eg. 
2t     Tamentextusibidicitcxprcfsc,  qu6d  nonfucrit  Pro- 
DhctaSamucl,  fcddocmonium  quoddam  ,  ejus  fpccie  induaum. 
^hoctxcmploapparct,  idiabolo  ctiam  innocente, repr«fen. 
ri-  Ouifcinangclumiuciicommutar,  aut  homincs  fallar. 
Utredcam  .  a quo  cram  digrcffus  :  Rcced.t  iterum  ipfc 
Xdff^ori^,  i  fuaHnive^faliaffirnaatiraquwftionishujuspr^ 
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poCn^  'tHqHdfi,*iiteudent  4i-n^%.&fq>     fta  rcrltent:  Quamvu 
nannegcrn^  fagai  &iafnias.  («pcet>arn  pr.^ftifg»ii  cccup5r.is^ 
Phanuliatamiiru  convcntjb;ji5  dijboiici^?  cornflicrlatta»ibi  ♦ 
'Chorcis  intcrcffc v;d«ri.    Ui>i  MdlUum  nultis  fart  2^CAf,  -^.v.ji; 
i.f^^.  2S7  2i$,ctt4tum.  re«af:nialT^rit»  fagiu  uiroq,  riioiIoq.r  »n-- 
Joquciliuforicdorrai^ntcs,  vanj  imagjnatioiiC,  <fc  q.uand->'^ar 
-ycreconvcntibuiadTlTc  j  Sifnim  cafaaiiquonoUcnr  corj^or^iU 
tcr  transfcrri ,  &  taaicn  quoqucfcirc  gclhrent,quaci3nquc  i  coQ* 
fodalibuiagcrcntur,  tunctalcni  abiis  icrvari  f^^ndu(Ti,uti!ft«ja 
nomineemniurn  diabo^ornm  >  ad  latus  finilhum  fcreponaiic  cu^ 
l>ituni>  quo  fa<5to  viporcm  qucndam  glaacnm  cx  ore  corufn  pro- 
^edcrc,  undc  fingnla^qaaeibiagerentur^profundeconfiderarentt 
Sfn  autcmcorporaiiccr  tramfcrri  vellcnt,  tunc  ftrigcs  inungcre 
foiidi ali*^uod,  auriingnum  ungucnto.  exmcmbii^  piicromm, 
praecipu^  an:e  btptifinum  mortuocum,ad  doemonis  inftrnftioncm 
«onfccfia.Et  hoc  cafujne  forte  iamiarumabfencia  icnaritis  in  le6to 
dcprchendatnr,  illaevcl  per  incantationero,  aurcmjnimirum  roa- 
xitorum  vcllicando  dcxrri  manu ,  prins  prsdi<^o  unguine  initap 
cis  conciliant  fomnum  ^  h  quo  non  facilc  posfint  cx^itari,  vcl  per- 
.^onasquasdam  jam  dormicntibus  maritis  adQn)brant,quas,lT  con- 
^ingcrct  intcrea  cxpcrgifci>{ba8  uxorcs  eflc  putarent.    Vcl  ctiam 
alius  doeajon  informa  (uccubi  ad  iatasmaritorum  ajjungitar,  qui 
loco  uxoris  fit,  3c  fi  opns  Euerit^omnia  illiui  officia  in  thoro  con»- 
jugali  fubeat,  adquaediabolas  fc  promprisfimum  exhiber,fc^ue 
ita  accommodarc  fcit  >  utetiam  fapientidimum  qutmqacfalltre 
posfit.  lAC9bm  Sprengetui  &  Henric  Inftit§T  Mdtfei  maleficjirum  aoto- 
res  &  concrcraatorcj  famohrfimi ,  d  cim  fuo  MdlUo  moltas  fupcr- 
ftitiofas&  anilesnugas>mul<aaquc  abfurda  &contradiaoria,pro^ 
merofuoarbitratufcripferunt,  ut  fatiidcmirafi  ncqucam,  vijros 
i     cruditosin dcliao  magiae,  corum  &  fimilfum  tradita  tantJ faccrc. 
\    m  ca  in  proccffu  contta  fagas  prp  norma  &forma  fcrme  oblcrvcnt 
^    kfcquantur.  Excmplumeft  tn  quasftionc  frquenti. 

QnisTcv..laTitnomirarisaotoribus  MM  mMlefcurumprM^ 
^  diaumnulla  ruiioncnacurali,  nequcThcoJog;ca,  hcqociurfdi- 
ca,  «cqutwcdica,  ncquc  Phyfica*^  mtcncctomodiip  gbfcrvai« 
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^gas  I  ficjrual»*ao6noIltnt  corporallret  cranferrf  ,  &canicn. 
fcircgc{l.r<nt,  yjfcc^i-^qjcirodalibuvagcrentur  ?Qims  Chriftia- 
norum  cresl)  Jerit  tanr-*tn  dtaboli  potcndam  >  &  Deum  pcrmiffb- 
.•»t  •  aiC  fi  crtpiui  &  probatae  Yit«  ,  infcins 

.ndot  >  :  corporalitrrcommifccat ,  SctamEx- 

_jr40ilcai(tidomiamcomtTnttat?  Vcntficas  &  mago^  h  mcdio 
ifleroUcndos,  nihi!  hiibctd  ibil ,  &  verbo Divino tftConfenca- 
ncum.  Vcttits*  quomodo  fint  invcnifndi ,  hocopus^  bicla-» 
bor,  &  respcriculi  pientsfimaeft. 


aU     S  T  I  o 

D  E  C  1  M  A. 

Jn  nidCuU Ji\e  Jitgmata  hi  corf>ore  humano  reperta 
ftnt  riui^t<t'  indicium  iT  paSli  cum  dia- 


Knc  «luaBftionem  non  quidtm  «liferti»  verbii,  fcd 
leipfa  maliaftroja:  Dn.C*rf^v'm  m;r4(».  Ojm 
\fdTt   f,  f«<yf,  ¥».  «««w ■biitafcribitt  Si 
imctaerit  d=abo!ai  ,  n%  magi  caltum  fuum  defc- 
-  rant  ,  notat  certaj  iis  impt imit  ,  imerdam  fati» 
eonfpicuai.  utinde«ro  humero,  aut in formore ,  aut etiam in 
fiimm.  fronte.  in  peaore  &c:  •nttrdum  m.nj.  ^<>«^P';°"'''^i°: 
.iiabrcondicis .  «ut inte.  labia.  fub  ,  '-^palp  bm acc-  Q5. 

iocu,  diabolico  ftigmate  not.tu, "'-'S''"  * 
f-labefaaatu,  .  ''n! 
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t  Pro  ncgativa  initJo  cft  obfc  tvandum ,  n^acubi  ^^vcilJpta- 

f a  In  corpotc  humano dici  vel  vrfibilia ,  vcl  invifilil ra  V iflbilia 
poffuntcflTcnaiuralcsnoraf,  vcl  iniitromatcrno  (qucdCt  «pis- 
fimc)  maculaequ«damrcccptx,  &curohomine  nat«  ,vel  cica- 
triccs,  veHocusaliadecaufafcnfuscypcrs,  vcluticarofpongfo. 
fa.vcl  ctiam  cicatricc«,qu5D  cx prasgrcffo  aiiqoo  mort)0  rclinquun- 
tur,  quaeavariolis,  n^oibiUis aliis^uc  puftuHs ,  tumoribui,vuJ- 
ncribus aut ulcctibus  rcmancic  foUnt.  Vide  omnino hac  dc  rc 
T4uU  ZichtAm  mquift.nHduo  legalihm  hb,  7.  tit,  4- qt^^fi- n.^^&  ti. 

Talia pro  indiciis  magorum  habere,  tam  ftulturo eft,  quam 
iniquum  :  Acproptcrea  rcprchcnfioncm  mcrito  incurritapud 
Godelman  lib.  b.  d.  mag.  &  rencf.iAf.  3-  «•  -«7;  &alm. 

Etquis  dubitarc  vclit ,  ejufmodropinioncm  ,orones,^  ctiam 
innocenti$fimos,maculaj  connatas  vcl cicatriccs  habcntcs,  in  con- 
tinuo  conftituere  pcricuio,  cffeaum  fuum  fortituro,  quandocun- 
quccapfcndi,  corporisdcnudandi,&  infpicicndi,  5c  latruncula- 

^oribus&  carnincibusdaturpoteftaj.  Tanc,  fi  ii£tox  fivccarni** 
fcx  in  iftis  locis  mortificet  carnem  captivi,  quod  mcdicamcntii& 
aliisrcmcdiisficripoffcdubiumnoncft,  Taul  Z^chias  diB.  Uc. 
{judft.  2.  n.  ly.  aut  cam  ievitcr  tantum  compungat,  vcl  fimulct  com- 
pungcrc,vcl  utatur  flylisdolofis,  magicis&  incantatis,  &  ita 
fabricatis,ut,cfimlibct,intrcnt,  &vulnercnt,  cumnonlibct, 
introirctantiim  vidcantur,  in  fcipfosrcdudi :  Quales  funtcol- 
tcilijoculatorum^  vclcarnificeiipfi  fjrpc  magiincantatoriaart« 
lan<»uincm  fiftant ,  &  carnts ftnporcni  inducant,dc  quibus  exem- 
plarecenfct  MtoranoBjm/mcdutionccrimindlidub.  43*  P^g-  ^«'^^ 
297,  29S.&dubio  if  pag.49'  ^  <  , 

Indicium  blatcratur  adeffc  magis,  ctiam  ad  tortarat»,  fitti- 

^  gmata  funt  invifibilia ,  &  vcl  indiccntur  i  carmfice,  vci  ab  ipfii 
magia?  inquifitis ,  idquc  cx  cruciatu  tortura!  vcl  cjus  mctu  :  Simi- 
litcr  iisdem  fraudibut  Carnificum  ,  corumque  impofitioni  funt 
obnoxii  Magiftratus  &  Judices.  Et ,  etiamfi  cx  acus  in  locum 
monftratumimmiffaepundionc  nonfcntiat  dolorem captivus,  & 
ille  fanguincmnonemittat:  Hoc  tamcn  naturalircr  ficri  poffe, 
&  multa  de  vanitatc&  falfitatc  indicii  ftigrr.atum  fiv«  vifibilium, 
fivcinviilbilium  ,UtiuS)&  tatioaibut  optimis  dcmonftrat  Vaui 
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ch.  in  j>i.t',  mulici  U^^libm  allcgat.  loco  lih.  7.  tit.  4..  fcrtet, 
Ubi  tandem  quaeftioiicai  quincam  ict  concludit  :  Enim  vcri  » 
fi  pra  vcriure  libcr^  ,  3c  abjquc  vcrborum  circum  volutlopic  dis- 
fcrend jm  cft,  ciim ea,  qu»  ab  aucoribui  dc  ftigmatibus  tradyntar , 
partimdubia>  &  inccrtirrima  fiiit  ,  partim  undcquaqucinvcrifi-. 
milia  ,  parcim  vcri  omnino  falfa  ,  quoiuqucccrtiora  ,  magis 
TerifTmiKa,  ac  migis  vcra  adducantur ,  judiciuradc  ftigmacibes 
fujpcndcndumTidctur  ,  prasfcrcim  quia  cciamcxracionabili  dif- 
curfuffllTcas  ,  &  invcriljmilitudo  piurimorum  ,  qucanonnul- 
Ji%  fr  7  ^,-tur  ,  loculcntcr  dcmunftratur.  N:quetamen<^a  ,  qu» 
3  rldicis  au<5ioribus  in  mcdium  affiruntur ,  omni  diflicul- 

taie c.i:;:re  i::dlcabic  ,  qursquisca  ,  quae  .oj  produximus,  probe 
eximinarc  voiucric  Habcnc  judiccs ,  undc  faciiius  Magos  detc- 
gant ,  quam  cxftigmacum  indicio ,  im6  majorcm  fempcr  di(ficul  - 
tarcmbabcccogiijcio  ,  quamcx  ftigmacibusdcfumcrc  faragunc , 
q^oamca.quaetormcncis  excorqucri  .i  Magispottft:  Quippc>cum 
ftig  naca,  vd  iis  rridcntibus,  qni  mordicus  corum  vcricatcm  tucn- 
tur ,  dcprchcnch' a  qiioquam  vix  poftint  ,  nifi  fcfc  ipfi  magi  pro 
Jant ,  ftigmatii  nqae  locum  ,  ac  fitum  oftendant.  Oportcbiccr- 
gofcmpsr  pr«ccdcrccorumaircnfuui  ,  &  confcfioncm  ,  ancc- 
quampcr  ftigmara  drprchcncancnr  ,  icaut  poUmodum  ftigma* 
mmdccctSioinanis»  ^cfupcrflua  fucuraflt  ,  nifiadfadievidcn- 
m  aliquidopcrctur.  Scd  vidcamus  ulccrius ,  quamcutum  fit 
dicium.quod  a  ftigmacibus  in  Rcis  rcpcrcis  dc  fumi  poceft.  De- 
mnsigicur ,  Magum  aliquem  conhccri ,  fc  a  damone  ftigmata  rc- 
cipinTc  ,  caqucin  propriocorporcdcfignct  :  tanc  crgo  ad  cxpc- 
rimcntum  vcriratis  capcfccndum  acccdamnj.  Jam  vcro  probavi- 
ujj^,  nonpoftcnatoralitcr  partcmammalisTivcntisita  affici,  ut 
fcnfum  nollufnhabc.it ,  &  fanguincm  non  contincat ,  absquc  co 
qu W  indmul  v  itam  aminat ,  &  totum  dcinccp*  ani mal  abfumat. 
Ergoinprobatione  ftigmatamalterutrum  fcqoatur,  ncceflccft, 
aurdcemonemfuaaAivitatefcmpcr  concurrcrc  adhoc  ,  Ltpars 
modoaffcaa,  ncque  coirumpacDr,  nequecorrumpac, fi  vtrc 
cftaffcaa,  autidpcr  pra^ftigium  opcrari  ,  fi  vcre  ita^ftcdta 
rt  ffr.  Atprimumaffirmarevidcrur  inconvcniens  ?quiacum. 
DD.  volunt,  d«m0ni5  potemsa  irrita  fit  in  Rcos,  quandocuu- 


queinluftitiac-tninibui  dctincntur  ,  «5c  patct  ,  <}uianoi»poteft  tofiTC 
doemonfua  potcnti^  efficcrc  ,  DtRci  torfxicntorum  accrbitarc  viciH 
fuaxiGli^anoMfatcantur,  ut  txpcricntia  ipfa^tocct,  coBtrariuni  cf- 
let  vcriuf  i  fi  poflTct  tunc  tcnnpori* ad  libitum  circa  Magos  apcrari ,  6c 
ftccrc,  utparsJfligmatirata ,  ncqncdolorcmpurdalcntiat ,  nequc 
fangulncm  cffundat,  nccjuc  putrcfcat  ,  fi  per  ftigmatizationem  ja« 
ampiius  no»  vivat.  Quod  fi  poftcrius  alfirmemus ,  tunc cerr.^cxpc- 
rimcntum fumcrc  ejMi iliicitum  omnino  cflet,  utTkeologi  Lcodicn- 
fe$  &  Lovanicnfes  ctiam  cxiftimar'mt,  quia  con  nifi  cscdiante  ipfo 
dccmoncfuis  pracftigiisadidconcurrentc,  hoc  ficripotcft^  quoctdt 
didu  improbanilum  cft,  A  fadu  pcflimum  ,  cumex  ipfius  docmo' 
nisattcftarionc  hunc,  aut  iilumcondcmnareaut  abfolvcrc oportcat- 
«am  aut  dacmon  cogi  potcrit  pcr  Jufiitiam  ad  dercgvnda  Magorum 
ftigraata,  aut  non.  Si  primum,  oportebit  id  ficn  divina  Virtutc  & 
ficfcraperinhocintervcnict  miraculum  ,  Dcunique  ad  judicisJibi- 
tummiraculaopcrarieritdicendum,  &quafi  abipfo  ccgi ,  quodcft 
ridiculum,  &  nbfu;dift5mum.  Sifecundum  ,  ia  libcrapotcftatt 
pocmonis  crit,  hunc,  aut  iiltim  dctcgcrc,  5c noccntera  condemnaic^ 
innoccntcm  abfolvcrc,quod  ctiam  nullam  habet  veritatc».  Ergo, 
ctiamfi  fateamur ,  dari  hujufmodi ftigmata,  corum  detedio  aat  non 
cripeffibilis,  autnoncrittirtacxfupcrioribus  HdcletmfdulusZathiM. 

Anncdcrcctiamhicplacuit,  qux  dcftoliditatchominum,  hac 
in  rc  carnificibus  fidcm  tribuemium,  reccntcr  &optimc  fcripfet 
Stefhdn.  Nathen.  condtaui  ©^crm^lCtjcr  in /ujlit.  yulnerdta  tit.  Cdp. 
t\  n.  i9.&2o,  Cumnc^uc  rhcologuj,  nc^uc luris  Confultus, ncq- 
Medicus,  ncqnc  Phyficns  hujuftnodi  ffgna  notarc  vcl  cognofccrc 
posfit,  fcdhocipfumcarnificisfidcircHnquatur,  non  vidco,quomo- 
doiBcrirainaiibushuncadmittant,  qucmincaufiscivilibus  ipfeiiict 
contrafetcftaDtcmrepcllcrcnt,  pracfcrtim  «uHam  fui  didi ,  ncquc 
rheologicam,  ncque  Juridicaan,,  nequc  Mcdicam,ncquePhvficam 


autmoralemcaufamrcddcQtcm,  6cfiquamdicat  ,  utiqucvana 
4ubum,nuUiusconfidcrationis  6cmcr^  carnificinam ,  cum ipfcC 
aifcxinhoccacterisnonfirdodior,  ncquecxccllcntior,  ncq.  mius 
modi  cogaitio  ad  ipfius  officium  pcrrineat.    C^m  dc  homiaibus  W 
«cftis  inquiris ,  monet  Mscrob.  Sdtnrn  2.  koncftis  mandato,  pcr  i^ 
jtarmmnamquccft  Af.l  ^pol,^  2.dcidcm  in  pejoribus  baberc  cui 


mclioribus  iion  habcrcs  > 
laris-Coufukireniu  deHciaat 
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liacinrc  ,  ctim.  panter  Thcolog»  & 
,  Garnifcx  cimiliiis  comprchcn- 
dcreporcft  •  Qusc  ifta  ftu1ti'iiacfi>  Mclior  efthomo,  inquit  EccU- 
fidfitctis  cap   /f.  quiminuiturfapicntia, &dcficicnsfenruintimore 
Dci  ,  quam  quiabundat  fcnfu  ,  &tranlgrcdltur  icgem  altifnmi. 
Prxdeduda  contra  practciifam  ftigmat  um  probationcm  mirificc 
confirmari  cxiftimocxiis  ,  qu«  Kaud  pridcm  a  viris  fidc  dignis 
rclcrriaudivi  ,  quifstpiffiDQicxaminiintcrfucrc  ,  nunquamtamcn 
ftigQfata  advcrtcrc  ,  icu  cognokcrc  potucnmt  ,  nili  quod  hoc  ycI 
iUudftigma  cfTcabipfocarnifcccdiciaudiTcrint  ,  qui  toties  quoties 
acum  in  corpora  denunciatorum  adc git ,  ftigmata  diabolica  illos  ka- 
buiiTcanVruit,  &  tamcr:aliquoicxiis ,  .pcrfentcntiara  abfoluros3c 
dimifrosfuifTc,  hinc,  &  qo^d  praefatuscarnifcx  dc  fingulis,qui  fup- 
plicioafficiuntur,  pro  juftificaiioncfcxlmpcriales ,  vci  dcccnuaic- 
ros Colonicnfcs  accipiat     nccnonacum  cjufdcm  incorpora  rco- 
rumadacf^amfjfpcclam  habucrint  ,  aliam  infcio  adfcrri  ,  &  cor- 
poribusreorum  inhgi  ,  pro  caurcla  fuggcfferinr,       Ex  quorum 
diaisitcrumnotctlcaor  ,  tanq'jam  jufti  atquccqui  arbitcr,  quod 
illa  ,  nurtam  obfcura  altxquc  rationis  funt  ,  utL  ncc  pcr  ipfos 
Commuiarios  ,  nccpcr  Thcologos  ,  ncc  pcr  Mcdicos  ,  animad- 
vcni&pcrvidcripoffint  ,  &  tanquamccrta  &  induDitata  cx  ai.cr- 
tionccarnificisrcddantur  ,  vclfaltcmmagisvcracreJantur,  quam- 
vis  iftiufmodiin  hominum  gcncrc  plcrumquc  cxfidat  pufilhtaf 
ioecnii  ,  parvaintelligentia  ,  &  nulia  doarina  ,  &  tamcn,  qux 
Woaislongercmotafunt  ,  &  dijudicari  nonpoiT-nt  ,  dciisita 
,udiccnt  carnificcs,  utca  ,  qu«  de  ftigmatibus  aicunt,  probata& 
Lnitacfrcvclint  ,  &dumhxcpro  conftanti  afieruat  ,  proipfis 
mmiflariisaliisqucdodiirimisviris,plusf.pcrcvidentur.  ^ 
Atcgoillosnunquam  magis  defipuc  exift.mo  ,  quam  cunt 
Srnifici  in  aijudicandis  ca  attribuunt  ,  quorum  difcrctioneDt 
fheoloii  luris  Confulti,  &Mcdicipcnitusignorant  undc.g;wr 
Jutp?cntU  afrulgctnmdc  &uDicarnihci 

cJclatum  cft     quod  aliis  arcanum  ?    Apud  doaos  infipicntis  eftc 
iktr   inrcdubiaaliquiJaffirmarc  ,  majorisutiquc  dctcrmina 
Zivv^^^^^^  ^^"^^^^^  ^  utcunque  doaisfimi  ,  ra- 

XTuTfr.silitatcadmitt^    6ctamcaplcriquc  mhocproccs- 
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mo  hominum  gcn^rc ,  carnificci  inquam  >  facicnda  ,  quiqui 
ccleriusiligmaraibiadeiTccnunciat  ^  citius  prccium  fui  cli<%i 
ac  :ipit.  Conftatautcm,  uti  formaltcer  rcfcrc  Cothm. 
^{^onf,  2g.  fub.  num,  u^.  jurc  dlvinoparitcr  &  bumano  proba- 
rur  ,  nec  non  ratiofenfui  comrwunis  dicJiitat  ,  cfeniqac  excm- 
plafinguiis  icmporibus  tcftantar,  nihilclTci  juftitia  alitnins, 
nibil  pcrniciofius  ,  nihilque  pcriculofius  ,  quam  aliquem  ad 
judiccm  ,  quifufpctftus  vel  inimicusfit  ,  vei  cujui  intcrcflrc  fi* 
raalvcrtatur  5  vocari,  pcrttalrivc,  qui  ,  &parri$,  &  arbjtri 
pcrfonam  gcrat  ,  cuiqut  nihil  gratius  ,  nihilqnc  amabiJius^ 
accidcrc  po^fft  >  quam  nt  cum  ,  a  quo  lasfas  fic  »  vel  Ia;fum  fe  pu- 
tct ,  quoquo  jurcconvincat,  fupcrct,  &:dcbellct  ,  par  jura,<^ 
DD  pcrcum^  allcgaroi,  qucmamodum  in  cafu  praefcncicarftifex 
&  exfecutoris  &  arbitri  perfonam  fuftincre  vidcrur ,  intcrcftc 
avidc  (utihoc  hominum  genus  ad  lucrum  anhelare  folct)  cx 
morte  &occaiionc  dcnunciatorum  cxfpecaans,  qufppe,  dum  fi- 
ncmfibi  utilem  fore  profpicic ,  eundcmexopcar,  hinc&mcdia, 
adcamducencia,nonimpcdire,  led in fuicommodum 
promovcrc  potius  pro  pofTc  intcndit,  Hdtc 
$tefhan,Nath(n, 


Decas  Qiiarta. 

au  ^  S  T I  O 

P  R  I  M  A. 

reus^  per  decLtratmem  ,  de  honore      hom  fanu 
4&oris ,  antelitis  contejlatmem  judktaliter  faSlam^ 
^  aflio?ic  injurlarutn  ciVilitcr  ad  ^tjlimationem 
tntemta^libereturi 


Uarftioncm  haiic  maU  neg^re  Domtniim  Cdrfzs- 
vium  inKcfpo7iJtfi}te  Elecl.  lib.  6.  th.  to.  reffouf.  w^. 
fi.  10.  &  fcqq.  ordine  cxaminatis  cjus  rationiSus. 
coivis  patcbit  :  Quarum  prima  cft  :  Siac  lcge 
loqui  cmbcfccrc  >  ncc  qiiisquam  finc  inri^  aatb- 
riiate  afTcvcrarc  dcbcmus  ;  lam  autcm  de  tali 
eflreAudeclarationiiincafuprajfcnti  nuJlibiin  -ure,  vtXhn^ifS^ 
nibus  Elcdoralibuf  quicqnam  rcpcritur  difpolitum.  Sccundani 
rationcm  contirct  vcibi^  fcquentibus  :  Kccfana  ratioinca- 
fu  praefcnti  dcclarationcm  rci  sdmirtir,  quin  potius  in  ipfa, 
qua:  fn  aaionc  ad  Palinodiam  indituta  ,  injuriantcm  dTcla- 
ratione  fpontanci  audicndum  fuadct  ,  in  a^ione  civiJfrcr  in>- 
tcntata  ,  illim  prorfus  cxcludir,  Tcrda  cft,  qu6d  ad  asrtim^ 
tioncm  agcns  injuriaruj  non  qurerat  rcllitutioncm  hcnorfj 
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autfamry.  rc(!ra<aaJn)i3narum«ftimatIonc  ;  pccuniamfibicx^  a  0 

folvipctac.  Quartacft.  quAdcontrarationcm  juris communis  jti^ji 
introduaum^fTcaircraf,  D%Carpz,of.n.  i6.  ut  rcus  aaioncinja- 

riiruns  coHvcntui,  palinodiam  pcr  nudam  &  fpontancam  dccia-  ..Ji< 

rationcm  valcat  dcclinare,  (bbfiftcndum  utiquc cric  m  hac  fpccia.  ^ 

Jitaicncc  alia ci  adjungcnda:  Quod  ccrtc  ficret>fi  pracdida  difpo*  /i 

firio  ad  aaioncra  civilitcr  &  ad  jeftimationcm  infiitutam  cxtcn^  :i 

Primam  rationcm,  8c quidcm  primum cjufdcm mcmbram  a 
"  quodattincc  :  Erubcfccndum  nimirumcfle  finc  lcgc  loqui,  & 
fincjarisautoriratcaliquidalTcvcrarc  :  Hoc  nonita  nude&crude  J 
eftintclligcndum,  ac  fi  nihilcfTctairercndum  ,  qood  nonccrta   '  ^^,^.1 
aliqualcge,  fivcccrtojuristcxtucxpreOinitatur,  fcdita^  quAd  ,.^.jr 
fton  fit  licitum  cx  proprioccrcbro,  tanq  iam  cx  Icgc,  quicquam  ' 
ftatucrc,  &acquitatcraaddiftin<ftioncsproduccrc  ,  BMd.  conf  ^-j 
fuperfrimo  qtufito  w.  2.  ctrca  tned,  v/.  fi^  liceret  tiifiifigucre  Ub,  -^,  Card  j 
Tulcb.lit.  E.  concl.331  n.  6.    Vclratloncs  pfoarbitriocxcogitataj 
adinftarlcgis  vcllc  obfcrvari  &  cuftodiri:  Qjod  cfl<tal>(urdura, 
Truikm.vol,  itConf49>^-^9'&conf.s9*  n.\S9  Qotbm.  conf  i.n,S92. 
Exquofir,  utis,  quilegealiquidcautumcircaiTcrit,  idomnino 
probarcdcbcat,  fivefcfundciin  affirmativa,  five  in  ncgativa: 
Alioquinlocuoi  habct,  ctiam  fimulillud  Tulgatum  :  QuodJcge 
noncavctur  ,  in  pradicanonhabctur>  Voftalios  aDn.  Carfz.o\\  , 
\  mAliatlegatm  Hartm.  Vtfi^  hb.  2,  quaFl,  i  s  n.]6i    Ec  Doftorabiquc 
lcgc,  cft  tanqua.n  Comcs  finc  comitatu,  atquc  fidcs  fine  opcribu^, 
italoqutturTtraquelL  d.Nobtlit  caf  2S      9.  Fincelbauf  olf.  110  n.  2., 
Qiiicnim  finclcgcloquuntur  nirais  alti  volant  fiiic  penni$,ideo- 
^ue  noo  mirum,  ii  vclut  lcantj  cadant,  Cagnol.  in  l  fr.uer  cum  fra^ 
tro  d.  condit.  indeb  lob.Lfmna. lilr.  i.  d.  jur.  ftiH.  caf.  14*  «.  20,  In^ 
tcUigitur  aurcrahic  non  lcxcommunis  tantu  n,  fcd  ctiam  muni* 
cipalis,  ftatutariavcl  confuctudinis,  Tcl ctiam naturalis ratio,  in 
Cafiicertffilcgisnoncxftantij,    Abb.  lih.i.  conf  2$.  eoL  2.  vf  ^ 
primoframvtto  Carsi.  Tufcb.  lit  E  conct.  i3  n    Huc  fpcdant  quoque 
Jcgcf  coTivcjKionalcs,  co5itra6taum ,  ftipuIationum,&  pa^orum: . 
Ciim  notum  fit ,  omnia  ncgotiantuim  placita  &  conventtoncs  le- 
gjs  habcrc  vigorcm,  ii.d  faH,  i.legem  lo.C.d.  faa.    Itemtcfta-      ''^  - • 
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menta  &  ultimje  voluntatef  j     dtfponat'  io  auth-  d.  nuft.  tefiater  dlf, 
foPiAti&eritlex,    Tib  Decidn.  tndfoL^g  jnrijpr,  Adverfus  %^lcut.  iup. 
2Z.n»ss*'   Ek  hKftenusaddudiscuirisfacilipacet,  in  h  fccbro- 
cardicis  :  EtubcfccnJum  ell  finc  lcge  loqui :  Turpc  clt  Doftori 
fint  lcgc  loqui:  (iiQ^ 'egc  non  caretur,in  prac^ica  non  habctur^ 
Et  limilibus,  didioaem  legis  iTgniticationcoi  haberc  latiilimarn, 
DC  non  tantiirn  tcxcus  expresfi  livc  lcgcs  in  corpore  civili  &  cano^ 
BicocompiUtje&fcriptjeSc  f mpcrii  RecelTus  incelligantur>  vc- 
riimetiaw,  ucfuo  lignificati©nis  complcxunon  minus  comprc- 
hendat  leges  ftattirarias  >  confuctudiaarias »  conventionales ,tcfla- 
inencarias,Sc  in  cafu  nuiJius  idarum  exftantis  >  icgem  rti^as  ratio- 
nis,  vel  ctiam  vctilimilitudinis  5c  naturalis  aequitatis.  Qoicunquc 
jam  harumlcgum  omn!um&  fingularum  auxiHoundiquaqucdc- 
ftitutus  loquitur,  in  iftum  tantum,  non  veri  in  ullum  alium  qua- 
dra::  Erubcfcere  debemus  line  If  gc  ioqui:  Ecid  gcnusalia.  Alio- 
quiB>/Tinaliumfenfumtrahcrcntur  ,  cam  contraduum,  quaTj 
ultimarum  vo^untacum  pra?cidcretur  Iibertas>  atque  intiiiita  inde: 
refultarentabrurdi:  ucincer  caererabonum  &juftum  iiludetTa- 
tum,  proillcgalinoncicrainfignem  abfurdicaccm  forec  habcn- 
dum:  Qnaercrelcgem,  ubi  fe  oftendit  nataralisracio ,  eftimbe- 
ciiiiiasincellcdLj5,71^.  Decian  Yol.^.conl.  62.n.  7-^. 
tefoL lib,  2.  cdf.  \o.  Nevilan  in  fjlf.  nupt.  lib.  j.  n,  2  /.  Bdld.  Conf.  'sbu. 
Q^s  fUdflto  H.  3.  Ub.  3  Hertng.  d.fideiuf.  cdp.  7.  n.  S23.  VAntz.m.  lib.2. 
qudfl,i6.n.  4\*  42.    Pruckin.  Yol.  i.conf.  S.n.  999&f^^f      ^  -^»' 
RaiionaCDraliseftlcx  quaedam  cacita,  cjufqueefhctcfaf  robo- 
ris  ,ut  ptrindc-animum  jiidkii  movcre  dtbeat^actf  per  i«gcm  fcrf- 
ptam  hoc  efrcidcdu<fium,  /.  cumrdtto  7.  db  init.  f  d.  bon.  damnut. 
TdtJL/m.cit.  loc.  Kofdc9rb.infynt.9ffprda.cdp.  I3.rf.  $7'&  ii.  Surd. 
d.dliment.tit.  i-qudH  jt.n.  7.  9- &  qudji  44  »  i-^.  habec  vim  iegis, 
/.  cumratioj.  f  d  bon  dmndt.  Etprolege&aBqualicatefcripfa 
habctor ,  Bdld.  conf  4"^    circd  qujtlHtnem  lib.  j.  Cravet,  d.  a  miq  tcmp. 
fdrt  4  n  96  K^focorb.  m  fjntag.      praa.  cdp  4  ^  ».  i^.  5/.  Pj^rd  de 
fdtionendturdhYtd  dfud  Vtodof.Reniik.  d.  regm  fec  &hcclefUb.  r. 
thjf.  f^ca^.z  n,  y.^^/^7.AquanondiftatTerifrimiliCndo,qri»coI- 
li£iturcxnarnraK  lationc,    Ttb.  Dectan  vol.  3  rrf,6z.n.  7  ^.^^  u.t. 
foL  2.C9nf.  Mdtp.  it.  n.  Ciim  vcrificiiiliciKlo  nHyrotiit co^ 
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gnata  ,  BM,  rsL^,  couf.ito.  n.     CtAytU  ccnf.  2l:&  Cdfif  6 i«  ^n.  1 
10  n.  9.  Oidrad.  conf     ctim  quajito  ivfin,      Et  qui  arguit  4  Tcrifimili,       [    [  ^ 
dicitorargucrcarationenaturali^  J{imlnal.)un.  iih.  4- conj.  j6i  fi, 
it'  Vult.dt^.loc.  vtd.  trday  mcumdc  dppell.  in  c^uf.  crim  n.  iS.  n.  if. 
AcproindcvcrififT>ilitudopiolcgc&.ycritatchabctur,  hautha-      ,  ^ 
bcnj¥crifimiIcprofc,dicaturhabcrccafum]cgrsprofc,^/(?/:  m 
l.tMlepaaum^  fin.  ff.depda.Crdvet.  conf.  8s  n.  24.&conf.  njn.33. 
Ereih.tntcp,  in  Uc.i  vertfimli:  Mafcard  d.  proUt.vol.  j  cunU,J94t.  ^ 
Decian.vol.  2.conf.  g.n.i3.Menoch,conf.  ioi,n.49.iib.  3.  Burfdt.lii.  '^'^^^ 
'4'Cenf.s6o.  u.  37,  Vult.did.loc      Unde  vt riflimum quidcm cft,        ■  f'^ 
Gu6dcafu>  fcmel  pcr  lcgumdccifo»  nihil  amplins  dubitationii        ' '  '\ 
rclinquattir,  lAc.TThoming  dccif  ^9  n.  //.  iS.  i^.      Etquandoex  '^'^ 
tcxtu  rc$  cft  clara ,  icngiordifputatiocc/rct:  uta!t    Caflrenf.voL  '"^^ 
/.  conf  466  n.  i  per  l.  ille  ^ .  Cf4m  tn  verb  ff.  d.  legat.  5 .  V^efemb.  conf  24.  -^^^^ 
n.  /4*  C)n.  Bart.  Bdld.  in  l.  Ancilld  C.  d.  furt,  adc6»  ut  ubicunquo  v--;'^'^^ 
vcrba lcgij funt clara & pcrfpicua .  intcrprctatio qaascunquc alia  '^-'^^ 
cenfcatur  calumniofa  ,  Vult*  conf  Marpurg.  24»  n.  /,  H^cnec^ 
king,  d.  K/gtm.  fec.  &Ecclefi.lib.  1.  cUjf  4  cdp.  19  n  2/,  23.  & 
lib^  2,  cUff,  2.  cdpyii,  n.  21,  22.  Actam«n  lcgc  cxprciTa  non  * 
cxftantcrationctamcnnaturalifefc  oftcndcntC|qu«rcrc  lcgcrPi  ^ 
eft  infirmitas  intcllcdui :  Juxta  addu(3a. 

I 

Ncque  aliud<iifpennnr{cgcs>  ncquc  fciHlant  Dd.a  Dn.Carp  J 
pro  prima  fua  ratione  citati,  ^  1 

SccundiiroprimxrationismcmbrtimcfttaTi  falfum,  ^uaoi  i 

quod  maxime,      Quod  patet  prinno  cx  gen;raliratc  rcxtuj  &:  gc-   A 

ncralicjus  rationc,  Or^iw.  JudicttCuual.FJe^.MuHrititd.  Ao.i^f*        f ij 

ut.i>one*mc^crii*<n     ^ilHir^cMcl}ab(i-  :  ibi.    atnrtc  |ia)aT<r  ij 

iJu4)  tcx  ^tia^tcv  crbtcrcn  /  ba^   r  rcr  ^cm  i^cf^riarcr  mt  Q^ci^  ri 

.p^crn  Don  njcf^cn  tcx  an^CjO^cncn  rc{;ni%n?crfc  /  cffcndicfe  faAcn  ' 
»^(fc/  <5r{Kf<^oicrc(lcn':iBcr(cmcl)C  tcrmcimm^^^  r^ufu 

^cxn  unjjeso^cn/  «nb  tt)n  $11  f4n:a(;cn  %^ci\  (^db^acbt/  o^cr  a  ] 
gcrn  DfC^obcr  jc^nc^  hAttcJn  taju  i^cruf^rfact^cr/  iwt  mnUmx 

mjcrnnicbff/  tauuaUc  (5f)rcinuib  gufc^/  fo  foS  tv  -  "  \ 
Hm(i^\^c/  otctf0uflc\mii)tu(^mimt^cn.  lccm'i« 


^tf0 


tfjftt  judUtAu  d.  dr,nc  1622.  ttt.  i.       ^i^mUxt^aUxf  Jnvcrbfs,- 
^amtJ  ni±t  lcidjfU*       untcrfdxiD  /  tte  fi«?tf*<n  t<\\  'Panjjcvm 
cnf f^in^cnf  trrutt<^cn/  Mifo^crft jn  injuricn  ^acbcn/  in  tDcitlcuffti^ctt 
rc.t)n4)cn  proccflT  ^ctHcfcn  /  fcntcrn  |ot)icl  immcr  mualt*/  mox 
^crfu t)t  mxUi  cb  ^tc ^.irfcpcu  uf  biflif^c  raaf  in  ^ufcm  ui  t>crglcic*)cu. 
Qiiae  vcrba  duoram  rexmum  infcruit  Dominus  C4ffi.ov'm  ih  pr. 
trtmin.  fdtt.  2,  ijwff.  97  numera  12  &  i S'{u\fiubnc4,  QuAnd^ 
&  (^uibm  cd/ibw  non  fit  l$cm  M^ioni  injuridfum.        Tcxtas  hi  lo- 
quanttir  5c  dilponunt,  ingcncrc  ,  idcoquc gcncralitcr iunt in-r 
tclligcndi  ,  tinculladfftinaioncvcl  limitatione  ,  jjxtaratio. 
nvs  ,  cju«ftionircquentiinlcrtaj  ,  qoashic  rcpctcrccrittadio- 
fbm  :  &  profc^undo  propter  raiionum  gcncralitatcm  aequis- 
{Imam  ,  qusecft  pax&rconcordia  partium,  litiuro,  abbreviatio, 
&  furoptuum  fublevacio  ,   CarpTLovius  di^h  loc.  n.  14- 
Quseritioin  aftionc  injuriarum  ad  «fttmati«nem  non  ceflTai:. 
Ciimitaqucranolcgit  fit  amraa  lcgis »  totaquc  cfTcniia  legis 
in  rationcconfiftat,  icum  r.itto  7.  /•  ^        ddmnat.  l  f.ire  17. 
f.  d.  lev^       Confcqucnscft  ,  utco  usquc  porrigi  dcbcat  lcx 
ipfa  ,  qu6  fefc  ratpo  cjus  cxtcndit-      Unde  Mtdnui  :  Non 
DDffunt  omncs  articuli  figillatim  aut  lcgibns  aut  Saiscom- 
prchcndj  ,  fed  ciim  in  aliquacaufa  fcntcntia  illorummani- 
f^fticft  ,    is  ,  q"i  jarifdtaioni  praecft  ,  ad  Ctnilia  procedc- 
rc,  atqucita  jos  dicerc  dcbct,  l.non  poijunt  l.  neque  leges  d  legib^ 
Etqootics  unnmvci  alterum  introduaumcft  ,    bona  occa^ 
flo  cft  ,  c^tcra  ,  qua  tcndunt  ad  candcm  utiiitatcm  ,  vd 
intcrprctationc  »  vcl  ccni  jnrirdiaionc  fupplcri    l.  nam  tn 
ditVettus  f.  dtlegtb.  Hinc  vulgatum  iliud  :  Ubieadcm  clt 
ratio  ,  ibiidcm  Jus   ft.tucndumcft.       Nc  crubcfcat  itaquc, 
qui    «   rationc   lcgis    tanquam  tx  cjus  anima.  loqw- 

Quam  criam,  pro  tcrtio  ,  indiftinfti  !n  gcncrc  aAione 
iViorhirum  civili  ad  ^ftimationcm  nequaquam    .iclula  am-  'y 
t\tet\iuriPfeDomtnus  Cdrp^ovtus  fibi  contrarius  ata.  qMdJt.97. 
V  f2     ubi  dtcit  ,  quAd  dcclaratione   c/nfmodi  f.cta  rcus 
Brotinui  abfolvatur  ,    &nummn^    qu6d  hoc  medio  iiiju- 


^  jfiMijm  convcntus  Palinodiam  «^que  paenam  eflFngercpodit^cliac 
dcdarartoncaaorctiamnolcns  volens  contcntus  clTc  cogatur, 
nccadmittatur,  fi acftionem  injuri-^rum pr6fcq'jivclii.  ^Quibus 
ampliffimeapplicantur  rcfponfa  Dominorum  Scabinorun.  Lip. 
fi«nfium,ibidemanncxa  :  ftcfcJU^^crdr  fcl*cr  crfl^iunj 

HBij  bcgniVn/ uub ift  ra  libcllincn  injatKn/  tt><<i<n  fetncn;  proccflT 

Q\i3Lmvi$  'jzmiidmOrdtn  judu.CkTidl.  tamvcrboruna,quarn 
jritionisgtneraiitatifcfcopponcre  conctur,  Dn.  Cdrp-Lov,  in  fu- 
pra  mcmoratorcfponfo  ».  /i.  negando  propolitaj  quaftionis  af- 
nrmaiivam  in  cafundarj,  vcibis  (cqucntibus:  Nili  gcncralita* 
•  tcmorcinationumcurialium,  fub  rubric.  Voa  ^d^m^cfaijcnur' 
gercvelis.  At  fraftra,  q?3ja  dc  *<^ionc  injuriarum  ad  palino- 
diam,  cxqaa  infamia4nfcriur  rco ,  aglt  prootcoiljgerceft  cx 
verbis  r«^rir.  Ipcn  ©cl)m<()cfa(b<n.  Hincigirur  ad  aaioncni 
injuriarumciviliterj &ada?ftimatioiicm  intcntaram  ,  ccu  divcr- 
fam  nil  infcrendum.    Hddtnui  G^r^flv.     Airarocn  ipfa  juris 

-6  notorictasadhocrcfpondct,  qu6d  niminsma^iioinjuriaramci* 
▼  !Iitcrada»ftimadoncminftitutactiamrnfamct,  ut  ita  nulla  in- 
rcrhancs  &  aftloncm  adpalinodiam  ,  hoc  in  paifu  dari  poflir, 
•iivcrfitatiiratio. 

Di<Sa  quoqHC  gcneralitas  ordinat  (ftrul.  convenit  cum  prs- 
cepto  gcncrali  ApoiloliT'.^^/*  ^iG4/4f.  r//.  quo  fratrcs  in  ali- 
quaoflfcnfs  pr«occuparos ,  cumrpiritumanfuccudinis  &  lcnita- 
tisinftaurari&in  vitm  rcdaci  jubet. 

'  7  Quam  doArinam ,  ccu  Chriftianam  &  gcncralcm ,  inin- 

jurJarumcontrovcrfiis  poriiis  obfcrvandam  cflc  ,  quam  prolixa 
lite  ac  conccrtationc  ncgotium  difficilius^  gravius&  accrbiui» 
rcdderc,gravit«r  montxErncfl- Cothni,  veL  2,rcfp$nf,  sp- «.v^. 
mod6  is,  quiiniuriamintulit^non  pcrCdat  inta ,  &  fu4  pcrfe- 
vcrantii  injuriam  aggravarc  pcrgat.  Alioquin  a  Panlo  Apo- 
ftoIoadPauium  Jurikonfultum  mittcndus  cft,  at,  qui  dlvinls 
prseccptisfpontcparcrc  dctrcdar,  ii  invitni  humanii  lcgtbnil 

¥g  cocrccatur,i<cm.  15.  vf.  s.^.  Cothm,  dia,lcc.(^u\iL  obftat,  qu6ini- 
ijus  Chriftianahac  adhortatio ,  interminisnoftris ,  vcrbaliumni- 
mirum  injuriarum  loium,  faepc  mcmorarse  dcclaratro^iis  ,  & 

pro- 


-^7 

pTopriioristeftimoDi!,  omninofitampleAcnda  ?Quo  lurcimA 
quoRirispr«textuquifQuamhocncgare&hoc  incafu  ,  aaionis 
injuriarum  civilis  ad  affftimationcm  divcrfum  cffc  dicere  poterit  ? 
Intexcre  hic  cafumad  noflrum  propolTtam  accommodatum  non 
difplicuic :  Quifquam  non  aflHiaata,  fcd  inoplnata  ebrietate  obru'- 
tU!,verl)ainjuriofacyomucratcontraalterum  :  Illum,edormita 
crapnla  mane  ab  amicisobjurgatum,  cruftationif  fuaep3enituit,& 
•  poftca  in  juf  vocatui  fe  excufavit,  inprovifa  hac  cerebrr  occnpati- 
,   onCjConftanteralTcrcns,  fc  plani  nonrecordarivcrborumeffuti- 
torum  :  Iniftamautemnon  fperatum  eventum,  fiefTcnrprola- 
ta,fcfc  ca  hac  Hia  dccIaratioHCcaffare ,  prodiAis  haberc  nollc,& 
fe  de  adorc  *  qvi  iibcllum  ad  palinodiam&xftimotioncm  injoria- 
[  nunconceperat)  nihiinifi  bonum&  honcftum  fcire  ,  &  loqui 
^^!    vellc.    Hacdcclarationctota  caufa  ftatim  erat  fopita  ,  abfqne 
uUa  pana^tam  pccuniaria,  parri  alioquin  app!icanda,ttiam  n^ini- 
ma  ,  qoam  palmodias.    Quod  exempluni  quadrat  ad 
fetr,  Gregor.  llyfUfan.  in  SjtJt^gm.  jur.  Itb.  ^l.  cAf.  7-r»urn. 
Abimt.    Nequaquam  hJccft  prxrcrcundum  »  ordinationem  cu- 
rialemEleftoralcra  ,  de  faepc  tac^a  dcclaratione  gcncriliter  di- 
(.^. ,  r--rantiimefrcfollicitam  pro  :^(5lore  ,  fiveinjuriam 
partibus  hoc  in  pa ifu  D».  C^r^^av.  ftare  vidctur, 
10  pio  rco  injnriarum  convcnto  ,  utajquchujus 
istadufqucfervcturhonor  &  fama  ,  &  jurgiis, 
catur  utrinque.    Vim  itaque  ei  infcrre  vidctur, 
i_  j.-isir  j!  riarumadafftimationcm  ,  aliud  &  divcr* 
^       i:  :      non  minas  in  koc  ,  quam in quovis alio 
rle  honore  &  fama  injuriarum  poftulatas 
:  1       .r.i  pfo  D».  Cdrf^v.  Uh,       ttt.  s.  reff.Ele^. 

ln:v:j'iitacem  Dn.  Carp^.  f^iwwww  nltcriui  ita  de- 
In  Doc^rinali  intcrpr«tatlone tria  porifSmum  funr  at- 
V         '    'narorfff,mfns,  &  ratio  finalis,  Voftslies 
•«r  fec  &E(clef.hb.  j.cUfi.c/if  ii.nnm.ti. 

tiv«  quarfti^nis  propofi- 
atetad  r  -^^-  ^^  fa- 
)s  hac  if^ 
:.  dcfsd  mes        nutnere  i0.    &   (eq^    u,<^uc  4a  fin 
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T^xmdcTicqueTncnsconftitucntis,  iili eftcontmria ,  quia  vcrbafuW: 
fub  jugo  mcntis,  funt  fignaeius,  IsS.jf.d.  O&A.  Quamvi^autcmDff. 
C^/^^^^j^.vcrbadia^  conftitutionisclaraalitcr  expiicare,  corumquc 
intclicdcum  in  crroncam  fuam  fentcntiam  diftorqucre  laborct  ,  intcr- 
pretandoccrtumcxambiguo,  nonambiguum  cxccrto,  quodficri 
nen  A^hzt,  Ant. V ab. in  co r fult  d.  Ducat  Monti^fcrrat.  part.  i,-pag.2oS. 
^cnek  d.regim.fec.&Ecclefi.  Itb.  2.  daf  2.  caf  ii.n.  2 y  Operam 
tamcn  pcrdit.  Namquc  ponto,  ncquaquam  tamch  dato,  quodvcr  - 
bapoflentdici  dubia,&exiis  mentcmLonliitiicntis  nonfatis  confta- 
rc,  tunc  cacoiiigerctur  cxcircumftanciis,excau!a  ncmpc  impuifiva, 
&pr«fertimfinali.  Quiaratiofiaali5aniraacn-)uscunquedilpoluio- 
jiis  cft,  G.<i/.  /.  obf  10.  6.  &  ibi  citati,  ac  bafis  &fuRdamentumiicgo* 
tiumipfumfuftentan?,  AuguJl.Borojui conf  64-n.  21.  & conf  iS 0  n. 
41.  vol.2.  T.rn.Ctthm.  yol.  2.rcfp.  7 ^ '  n.  66.  Caiiifam  autem  im- 
pulfivam&finalcmficpcmcmoratxconftitutioniscfle  ,  utjusfaxo- 
nicum  yctus,ad  fatisfaclionem  injuriac  triginta  tasrijm  folfdorum  fo- 
lutionem  rcquircns  toilatur:  Iterum  videatur  quxfl.  4-  dccad.mcdS, 
n.ro.&fqq.  Undclcx  five  conftitutio  hxc  nova  gencraliteriecua- 
djmlcgcmantiquam  ,  & jus communc  diftingui  &  intclligidebet, 
dicl.quxfi.  4.  n.  n.  12. 13.  Acccdit  ctiamfi  (quod  tamcn  itcrumnc- 
gatur)  poflTct  dicilcxfivcconftitutiofpecialis,  propter  rationem  ni- 
hilominusgcncralem  gcncraliicr  cflct  intcrprctanda,  Rcnccl^diil.loc. 
•^4  ;/.  Cafuscnim  omiflfus cx  idcntitatc  rationis  habctur  pro^x- 

prcsfo,  arg.  l.fin,  ubi  Bart.  C.  d.  ir.fiit  & [uhfiit,     Imo  nonpotcft  di- 
cicafus omisfus,  inquo cadcm  mifltat iatio,quac in exprcsfb,  Bald.i^. 
l.divcrfasH.  3.  C.  mandati.      Decian.  veL  2.fefp.  2S,  n.*2i:Cdcherav 
dccif.46.  n.is.Varifconf  66  «.5^.    Idcoquc,  quandb nulla potcii 
afl[Jgnan diverfitatisyatio,  non  funt  ccnfendi  cafus  jure  divcrfi,  /. 
ficrali  if.  de  fidejufi.    Etramfipcr  fecafus  ftnt  divcrfi,  Crdvett.  CsnJ 
i$7,n.  2.Hencktng.dtd:  loc.n  35'    Ncccft,  coritcrum ad foTum Sa 
xonicumrcfugcrc  vcHt  D/f.  Carpzor,  Namquodincononinvc 
nitur  cxprcfscmjtatum,  illudmanctfub  difpofitione  juriscomrai: 
nis.    Imo  ,  fi  jus  Saxonicum  non  ita  clarumcft,  ut  juris  communu 
corrcdioncm  introduccrc  pofljt,  ftandum  cft  omnino  juri  commum , 
ctiam  in  foro  Saxonico  ,  ncquc  ultcrius  adraittcnda,quam  pcrfpiCuis 
vcrbis  cxprimatur.      Et  ju$  SaxOHicum  ftridiffimc  eft  accipien<^'  -^v 
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&nion  cxtcncJcacluro>  fcditainterprctandum  ,  iitquin:>.mmimiifti 
Jjcdat  jus  communc.    Undc,  quod  difcrtis  vcrbis  jus  Saxonicum  noB 
dicit,  Bcc  nos  dicerc,fivepcr  fubauditosaut  tacitosintcllcdlusfup- 
plcrcoportet,  Qjifddbur.danter  demonjhaviin  decad.mca 
n^t4»&quafi^  j.n.  SS&  decad.  2.  quafi-  2.  n.  1  <?.  //.  &20.&  decad.3.  q. 
4.  n.  ii,i2.&  13.& quafl.  sfag.  ^sj-      Doclorcstradunt,furamum  ^7 
effc  dcdecus  viris,  in  jure  bcBC  vcrfatfsv  divinarc  vclic,fcu  illas  inter 
prctationesfcqui,  quacdivinationem  magi$,quamfoiidiquid,&quod 
extcxtuipfaapperct,  «ontincnt»    KiVizjtn.in  fjflv.nuft.lib.  i.n.i^i-, 
Uantu.  d.  conhdur.  ultim.  volun.Lib.  s.  tit.  2  n.  2.^.  Cravet.Qotif. 
t62>n.t2,Hondcd,vol,iy  confSs^  ny2S>Natta,  conf^jo,  ny7>& 
ionf67S.ny24y  Pruckm.vol  i.confy^o^n,  29S .    Quartu,  procul  du- 
bio  contrarcos,  injuriarum  convcntos,.proquibusDominiScabi- 
bI  Lipfi€nfc$  refpondcrunt  more  pcr totum  Romanum  Imperium» 
imoj  fcrmatcrrarumorbcmufitato  &  frcqucntiflSmo,  adio  adPali 
nodiamfimulatqucad  poenam  pccuniariam,  vclfifco,  vcl  parti appli  • 
candamfuitinftituta:  Idquodvidenturiwnucrcverba.  Orf^ayii  anic 

majusculis  litcriiinfcrta.Palinodiam  atqiic  poenam  Et  in  al. 

Icgata  quJcftioBf  97-  Dn.  Carpz^ov.nc  vcrbulo  quidcm  tangit  divcrfita- 
temaaionisiniuriarumad  aci^imationem ,  ncdumcxclufioncmab 
cffcdu dcclaraiionis  rci  convcnti.    Cui  nihil  obftat, quod  rcfert  Dn- 
Carfz.ovUnluiijpr.forenffart.4y  confi.  42,def  i6y  n,  Sf,&ftqq.dc 
Ekaorali  rcfcripto,  profolo  ScabinatuLipGenfi,contra  Facultatum 
ruridicarum  Wittcbcrgcnfis&Lipficnfis,ncc  non  Curialium  provin- 
CtBliunin  Elcftoratu  Saxoniac,  uBanimen  fcntentiam  impetrato,li- 
bcllum,  inquo  a<f\ioad  palinodiam,cumadtioncadiniuriarumxfti- 
mationcm  cumulatur,  tanquam  inr ptc  rcjicicnic.    IIoc  enim  rcccn-  - 
tcr  in  Anna  1657-.  cftobtcntum ,  &  propter  <c:lam  Sercniffinfti  rcfcri  • 
benris  autoritatcm  nititur  fuo  vigctc,  in  Saxoniic  Elcdtoratu,  doncc 
prcsfiusconfidcratif  juriscommunis,&totius  Rom^ni  Impcruobfcr- 
Tantiaerationibui,  Principi  placucritcontrarium.  Dequoncq^E)». 
Catpzovio,  cumDluribusautea  it.:s  contrarium  lcntiendo,  conkn 
bcrctPfaaicamluamcriraJnalcm,nequecuivi5alii,vcrifimilitcrcon 
icaandoquicq:?imvc.iit  inmcntcm:    Id  quod  ct.am  vel  indccon 
iiccrclicct:  '  Na.T.  alioquin Carfi.ovtOy  cjn.que  novi  opinioBi 
xoducand»,  antc  impctratioocm  diaircfcr:pti  tUaorahs,  nor 
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ramacriterconflanter  &  unarumircr  repugnifTent  omnes  ICti  rsf 
Saxoni,  nulIocxcepto,neunic€»  quidcwi.  tt 

Qtiint^  accedit  omnium  Dd. ,  quitk  r»pedi<?    ■  ^'^^ 
neciusquccffcduquicquam  fcriprcrunt,  dodrinau'  . 
quibus,  ncmoopinionihuicnoYar  Dw.O^/iz-^^v/i  adil?pulatur. 


Secunda  Dn.  CAr{rz.ov.  ratio  noii  admitrcnd»  drclaratio-  j 

nisinjuriarum  conYcnti  ,  quandoad  aeftimationa  a  cft  actum,  ^ 
ininitiocx  cjus  reffonf  El<^.  lih.  6-  tltul.  /0,  relpotif  ife.  mm. 

io  &  fqq.    pofita,  itidemcftfalfa.    Quipp©,  qu6d  ralisrcidc-  ^ 

claratiohuncfincm&eff^dumhabeat  ,  ut  non  tantiimrcToca-  ^ 
tionemcffugiat  ,  fcdctiamfimul  %  pana  ,  quamvis  pccunia. 

rii  ,  infamiae  macuJa  ,  molcftiis       fumptibus  litis  liberctur.  - 

Quodpatctexantcallegatotcxcu  oruin.  Iudic,  CuriAl.  Ele^.infin,  iia^ 
iffuverbis:  £)rcrn?ctrcrni*i ^cfcijtrcrr ttxrbcii    Et  cx  gcncralicatis 
rationc,  necnonexiis,  qu«antccxipfo  Cdrpz^ovto  p4(t.  Crim, 

part,  2.qudtfl,  P7.mim.i2.&  fqq,  in  contrarium  addnxi.    Nccali.  r 

tcr  potcftcffcintciitio,  judicialitcr  dido  modo  fcfc  dccJarantis>  :{ 

utnimirum  poenam ,  criamfinon  fifco ,  fcd  parti ,  quodci  perindc  \ 

cft  ,  dandam  ,  cum  infamia  ,  quas  injuriarum  condcmnatura  li 

2^  fcquitur,  cvitct,  | 

Praeterca  juxtanovum  hocD;;.  Or/^ov.dogma  in  cujasris  ado-  { 

ris  potcftatcetfcit,  faepe  di<ftam  fandioncm  Elcdoralcmde  dccla-  , 

rationcrei,  profuolabitucluderc,  poftpofita  nimirum  aAionc  j 

ad  pocnam  fifco  applicandam,  &  ad  palinodiam,  quae  tamcn  cum  J 

adionctamCivili,  quam  criminali  potcft  conjungi,  id  quod  \ 

30  ^udfl.  6.  decxd.  3'    dcmonftravi, fcmpcrcligcndo adioncm inju-  J 

riarum,  ad  folam aeftimationcm  intcntatam.  Occurrcndumautcra  !J 

cftfraudibus:  Etdicitur  ficri  fraus ,  quotics  conftitutio  ffvc  Icx  1 
pcr  indircaum  &  cautelam  rcdditur  cluforia,  Anchardn,  Conf:  ^g. 
Egregim  ac  ycnerAbllii  hrtdaic.  d.  Senif  conf  7.»,  y.&  conf.  f].  w,  6. 

Rclpiciatur  itcrum  D«.  Cdjp-^oy.  m  praa.  Crim.  ante  cttat.  loc.    £x  \ 

quoha?cnovafjusopinio  refclHtur:  Maximi,  fi  acccflirit  cii^i  ^ 

.    ratiohypofheticainfajpc  ^^^.  rf)^.            ubifcribit ;  Nechabct  ^ 

injunatus,dequoconqucri  pofiit, ciim antclitiscoteftationcm  &  1 
nondumjus  fucritquaefitum    NonYiaco  hjc  uiJam  difparitaiis 


nem 

Nec 


uc  oncjn  a*^tionis  ad  palinodiam,  vsiaj  i.  juriar.irn  «{lljiiaiio- 
m. 

Diceream  '  verfum  ,  &  nullam  diverlTtatisratic  5 

■r  .  cft  r-ff-gium,  VtULk^ionj  s^-vol' S-n  st . 

iva.%fcdrauoni5,  Ct^vett.confy  190  n  2. 
:/./^.  Tertitr.u  CArpz^QVti 
.     ,  10  etitntfjrus  1  ^  .r&bona 
imtc^r  aritiae  fufpicioncrn  fibi  dcdecon  cffe  cxirti- 

lat,  pr:  ioiicfw,  &  ita  torum  contcx:um  cjus  ia 

ffponf.  i!  ,r uniam  fpitantcm,  &  injiiriarum  sfli- 

mationca  unquara  merum  intercffo  pecuniarium,  I  D/i.C4r&z.m9 
;l  J  '  '  -   1  pcrfpexerit  &  poiidcravcrit.  Nctamen 

^  .cre  vidoar  ,  integra  cjus  formalia  vcrba 

^  atimadoc^>ium  hacalTcribcreplacuit:  Secus  vero  re$  fefc  hibc: 
In cafu,  quo  injuriatus  non  rclVitutionen^  honoris  au:  iixnx  qus- 
rit,  fcdta^   tnjuriarumartimationc,  pecuniam  fibi  areocxfol- 
vipctit.    C  '  rquaquamfatisficri,  fa- 

ciilimcquivis .  .....L        -       -  <  .  ac  pcticioncm  fcmper 

urgerca<5torvalct,  quod  non  magispcr  dcclationcm  vcrbalcm 
rcusdccl'  aliudproaliofolvere  potcft,contra 

manifcl:   ^  cm  :  lUc  Cafp:^ovuu.  Quitamcn 

diametralircr  conrrarium  ftatuit  ,  in  fua  pracl.Otm.  puu.  2, 
ijtuft  9f  r.'->  -^-  '"-ribcns  :  Utraquc  pctitio  ,  pahnodias 
ncmpe  .  &  -  >      "^^«"^  lAt^x^i^i^t  tendit  ,  rcmtu- 

tioncmfcilicetfam*  &damnidati.  Qnod  acccditpropm^fT. 
dem&vcrit.tcm.  inrcrpretes  cnim  noAri  fcribuiu,  quamlibct 
iniLriarumactioncmtcndcreadduo  ,  prim6  ad  cmcndamho^ 
norabilcm  dcinde  ademcndam  utilcm.  Emcnda  honorabi- 
li$  cftrci  &fam«  ptrlecutio  ;  cmcnda  nt.lis  ,  eft  porna  cx- 
fccutio  ,  UauferAn  pracl.  forenj  uu  tnjuu  ^fnn  llli 
Saam  non  o  •  ,  H^c  vinai^am  pcrfcquitur.  Illaht, 
ouan^^^^^^  .t.onccivdi  ,  vel  ctiam  aa.onc  crimu 
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&pra!flandim>  aut aftione  criminali ad panam  corpori  dtimZ 
quentisinfiigcn<lam,vela(3muia4mpaupetibu5,filcoredandam 

&  appiicandam  agitur     Namin  utraque  injuriarum  adjone  m 


.  .  -         ...  .  . 

cidcm^i 

BQn  puffunto    Si  Elcftorali  rcfcripcodc  anno  1^3  7.  cjusqac  ra- 

do 


c(T«auduoillafeparatim  pctuntur,  &priu$  ad honorcm tacn- 
'^'^  dampcrdnct,necvindiaambabcr,altcruropcenamcontinet,  & 

vindidicft,    Erneji-Cethm.  y$L  2.te(^.  s 9^n.  1^6.  & fiqq.      Quas        ' '^J^ 
diioinauovisiniuriarum  libcllonon  incpto  contincri  quotidic 
vidcmus.      Undc  falfitas  tcrtiaBhujusrattonis  conftat  manifcfte,  •  , 

&q'i6da(a!onc  injuriaruraad  aeftiraationem  aSor a rco condc- 
ninate  in  r flFciftu  obtincat  non  tantiim  poenam  pccuniariam  fcd 
ctiaro  honoris  &  famaercfarcitioncm.  ' . 

DsdccoTiducit  &  vitio  vfcrrit  Dn.Carj>7ov.  in  lurij^  for.pan, 
4,con^y42^defyi6ini^$:>  viro honcfto  fatiifaclionem  injuriarnm  ^ 
quaercrcpcr  aftimationcm  ,  camquc  cum  paiinodia  cumuIarCj  ' 
hifcc^  vcrbis  ^    Et  quis  nam  inficiasire  auflt;,  in  locum  aEftimatio 
nisinjurhrum  ,  per  quamhonori  acfamafuaeviri^  honcftat/cra 
amantes,  haud  fatis  profped^Liro  aeftimavcrc  &c.  ubictiamaii-  ^ 
nc(ftitRcfcriptumE!e(9:oraicanno  i<^57-  profolis  Scabinis  Lip-  ( 
ficnfibus,  contraFacultatcijutidicas,  Saxonicas  &  Judicia  Cu-  ^ 
rialia,noviter  impctratum,.  quo  haec  contincntur  formalia:  2lb<t  '1 
gcIfrucfcfiBcn  km\}t\^  niehf  anlap  ^ei^eben  tva^e/  in  i^cffiuing  <jrc([m  -i 
gcmtngunb<rtva^5&C'  6cpaulSp6ft!  3}b<r  bicfe^  dncn  (jclbf fram  I 
anfuif<*)l^3cn  /  unbi)cn  bcmcntcrn  dnfTuef  ^cltceiucrprcffcn.    Si  It 
35  itaqucjuxta  D;!.  C4r^^prji  hypothcftn  dt^,  loc.  hominibus  honcftis 

«urpis &probrofacft  aftiGinjuriarnnijfimoladaeftimationcai  fivc  T 
peenampecuniariamfnftitata :  quomodo,  qnaefos  taIisa(5lio  in  < 
tcrminis  hujus  qaasftionis  porcrit  ccnfcri  honcfta  >  usquc  adt6,  nt 
etiamChriftianaclcclaratione,6c  judiciali  confcflionc,  dc  honorc  g 
&  bona  fama  adloriss  antc  iitcm  conteftaram  fa Aa  non  obrtantC;> 
proccflTu  injuriarum,  cjusquc  molcftiis  &  fumptibut ,  ctiam  cum 
difcriminc  famasr^us  fit  gravandus  &  invol  vcndus  ?  Quomodop 
quaefo,  in  iina  eademque  rc,  quod  turpc  cft ,  fimul  potcft  eflTc  ho- 


f  tiombui  cypresfij,  Ccm  ©<lotf ram  Hi»b  gclb|u<l)(t3<ii  icm^m^Sa. 
'  eft  fatisfacienium,  e  meciiopotiuicirettoller.daadlio  hscadin- 
>juriarum  seftimationem,  vcl  laltcmproprereane  declaratioive  rei 
•  conventi,  ante  litisconteftationem,  peream  irausfiar,  referveti<r 
■  caiosproa.iiico:  Dequovid»  V*l.  lVmtbjnVirth.lttig.lib.t.c*f. 
\2.n.ii.    Tantumautemabeft  D».  C4rf^_#v.eo  r(Tecooperatu- 
rutn,  uf  potiujnonroiuminterminis  hujus  qusflionis  iiiiquis, 
fsepedidam  injariatam  adionem  civilemad  aeftimationem,  fed 
«tiam  «am  per  fe  ,  qualij  jurc  civili  data  eft^ ,    in  commodum 
injuriampaifi   (in  quo  tamen  minime  peccat)  conretvarc5c 
tuerivelit:  Veluti  Itk.  }■  tti,  4i  rtlp.-EM,  i?,».  i-^&ffjl- 
Commodnmautcmjamtadlum ,  quoQagentiinjuriarum,cxele- 
aione  aaionii  civilis  ad  aftimationcm  (obiter  addo)  rcfBltat , 
hoc  cft  :  Poft  litis  contcftationem  fi  reus  moriator  :  ptoccfltis  - 
cominuatur  in  hxredcs.   Quippc  ,  quod  pccnales  aaionet ,  civj- 
licer  intcntatae,  poft  litisconteftationem  indiiferenter  tranfcant 
in  hseredes ,  ^ «»«  autm  omnei  rf  panMts  autt»:  Aatencs  J.ift.  d. pnftt. 
&  ttmptr.  aa.  l  unic.  C  ex  ddtcl.dtjma.  i  cmftes  i;9-}J    K;  {  Gtntf^. 
<  um.  3.  tir.teM  c*p.  i.n$s-    Idemobtinet,  etiamli  mjuruns  aiue  jj 
litis  contcftationemmoriatur,  fi  per  fubtetfugia&cav.llationes 
eius  fteterit  ,  quiminiis  is  litem  contcftetur.    Tanc  enim  pro 
•  co  itertata  h-betur  ,  ?£  proceftus  contra  ha^redes  continuatur ,  huU. 
i„t.f,u.,nIudtc,o  to.l,  ^ui  iujuT,4Tttm  2  lf,r,-MU.tut.  in  ludic. i,p..c*uf. 
fj.  cr  ,n  l.  mor^  26.  £.4.^^».     F''»"-  '«  C4p.tli*ie:ttT  d.  pr4cnpt. 

-eri.TiinaliseftinlWa.  fiveadp«namco'pot=lcm,  paunodum,  5? 
five^anampecuniariam,  fifcoappUcandam  ,  fi^dclinqucnsde 

ccfferitante  rcm  judicatam.  litequantumv.s  «^o"""/"'  ^T» 
hxtcdesnoncont  nuaturproccfrus,fedex(p.rat.  /. 

)uHXi%^meX.  d\a,  iol  SMe.s,  U  j.  ncn  mcm  n,4,  r/. 
^uJur:mC^I>}^^^t4,i,perpn^^^^^^^ 

Sam,X"«Comrarationcm>ris<.mtnunis  (inh.fccte.m.  • 


5 '  ?' 

iii.  iiu.iii-o  ,  iujuriarum  nimirum  vcrbalium  lcyium  ,  &  dcciar»* 
tibnis  ante  iitis  contcftationcm  judicialitcr  fadlac)  clTc  introdu6l:um\^ 
ut  rcns  adiDncinjuriarum  convcntus  palinodiam  pcrnudam  A:fp,oii- 
lattcam  declarationcm  valcat  dcclinarc.    Quia  Dn,  CdYpz.of,  aflcr- 
tionis  fu3R  nullara  afiert  /pecialitatisrationem.   Dicerc  autcm  aliquid 
cflrcfpeciale,  nuliani  verofpeclaiitatis  rationcmafligmarc  poirc  ,  mi- 
fcronjm  cfrcrcfiigium ,  docueruntantiquil  CTI,  Accurf.dd Llfittnm 
ihcntem.C  fAmll,  Ercifc.  laf  adL  quod  ten.  iS.ff.fi  cert.  pet, 
*;/  "  ^  .    ' lih.  i.jf,  ipf,  NegHz^nt^  d.pignorikin  memhr» 
voL  /.  conf.so.  Elcdor  quoquc  Saxe- 

niae,  11  l^rCviaic i]uia  ,  quoad cvitandam folam paiin^  "rdcda-- 
rationcm,  con^^nicrc voiuiflTct ,  proculdubioiiiud  .     .  .  ..uet,nc- 
qucfubverb  libu?,  &gencraii intcilcdurciiquillct.  Cum, 

quacnot,/  j.-r,^  ;.   -  :r  ,  ncgle    ^  ^ar/. 

ittmaf  'datt.d. 
«.    v^tf-A:,  ccnj.  ic.  m  fin.  liif,  /.    Maxime  in  liis  ,  qaae  fuat  niagni 
Kiomenti ,  c  fiyt.d-prab.c.  cum  Clerici  de.  verb.fig.  Ct^%vet.  canf  ^ 
i9&conf,S9yn.2i.  Henckde  Reg.  fecul,&  Ecciejf  Ltb.  t.cUi. 
jg.n.iS,    Huciraqucredcquadrat:  Quod  in  lcgc  non  cavctur  ,  iii 
fradica  non  liabctur,  Juxta  Bald.  inc  nihV.  ct)!.  ult.  d.  Elecf.  Evn 
hard.  in  loc.  a.  Ug.  ceffante.  )^nek^       loc.  n  oc  quicquam  t 

merefinejuris  autorirate  aflerendura  ,  c.hitjic  '.td.fent.e 
44  coin.in  6.  L  di/entsentes.  rf  nulia  practpit  Jnris  cvr....     .  C.d.repiu. 
Cadd,.  VoL  /.  conf  Marp:i7-  n  r^^.    Et  quod  cxprdium  noa  cft  pro 
omiflo  ivabcndum  ,  Lquicquid.  &ibi  Dd.ff.d.V,  C  '  V- 
faciicexprimercpotuiflct,  fi  voiuiiTec  ,  idfinr 
luiflc  ccnfcndus,  Modeft  Pifi.  lib,  2  conf 
t.  Gadd.  voL  4  conf  Marp.  37n/2i&  io^ 
pauloanteprorctundcnda  fecunda  rati 

Qui  etiam  nnm.  12  &  16.  dtdti  refponfi  no,  /^vcpic utuur  vcrbit; 

cxtenderetiir,  nec  de  calu  ad  cafuai  ^  -  - '  ' 

Hiccniofinonfitcxtcnfio,  ncqac  cfl-ncccfnirT^.  C'V 

cx  V  in  lege  exprefiac,  idcLu'  ,    r  j 

41  fl  •     •  ^cd 

co^  -a.  ocpcrratioruspar'  . 

.1 ;  fcd  cnuclearc,  Cr^vctt. 
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yVefemh.  conf.  ^dd  n  J^Surd.  rol  i  canf,  zs  n  }/,  j^.  Gilm.tn  fjm^ 
V/  jupptic.  tcm.  i  p4rt.  /.  fff.  3  n  7  in  Jin.  fil.  1I7.  ,  Con- 
:co -iCiitcr  licuri  gcnus  Corr.plec^itur  omncsfpccies  ,  itaratzo  in 
Jrgecxprtflaomncjcarus  ,  M'ifihn  tcm  3  dcctf  Cum.  g. 
:^6.  TlfeodoT.iienekz  d.  ffg  fec.  &  Eulef.  lu.  2  cl^Jf,  2.  cdp, 
I/.  »'  3^'  39'  ^  A;/'  Et  ila'..t:  itlcnditare  rationis  non  di- 
citur  ficri  cxtcafio  ,  Tcu  inic-  '^tario  cafu  adc-fum  >  fcd  ' 
c^fji  illc  d»citur  vctc  ac  p?  opriccomprclicndi  fub.d^fpolitionc» 
f^oUnd  d  Vull  V-/  7.  (onl  .72  num.  i^.  &  fqq^  Vorts  vol.  /. 
conf  ' 32,  yiun;  i^htk  dt^  ^*^^*    CraTfet.  dr^.  loc.  E^iam 

iii  (  «nalibus,  (  rA  \i   d  Jtwqult   tempor.  pait  4.  videamui^ 
r.um.        &        tr^njei^  mmc  runt.  14^*  &  tit  cttat  text.&  Dd. 
Qusapptia.ictiam  convcniuiithoc  in  cafu  voluntati  &  mcnti 
conftitucntis  ,  qnae  coIlig:tur  cx  ratione  magis  ,  quimcx 
vcrbis,  Cravet.  dtil.  4-  viQeamn*  rnm.  it.  Bald.  cenf  t2i. 
Cdptte  vf'  fea  hic  cjl  adreitindum  Itb.  3.    Ut  ctiam  mentcmdifpo- 
nentcs     t^troncm  idcfn  cflc  dicznt  ^    Djin.  tn  cap.  ultim.d  rcg 
jur.  in6.  quemrefert.&  ieqnitur    Bald.  cotij.  200  in  caufa  i(la  Itb.. 
^.Taul.C^ftren  conf  140     yxfo  &  examinato  lih  i.  J!ex.confj2 
rffecundeconfirmo  lib.  i.     Miroritaquc,  quid^  DomirMi  Carpz.ovinm 
movcrepotucrit  ,  utifanalua  rcntcntia  priori  ,  tn  pracl.  crim. 
part.  2.  quaif.  97.  fium.12.  &  fcqq.  rcccdcrct  ,  &  non  tanturn 
finc  jurisrationc  ,  Tcdctiam  contrajura  ,  jurium  rationcs  opti- 
mai  ,  &omniumDd.  da/lrinam  ,  poflmodum  ,  annisaiiquot 
praterlapfis  .  ipfam  priorcm  in  pcjorcm  &  novam,  pioindcque 
^ufp^aam  &  odiofam  opinioncm  mutarct.       Eum  cnim  latcre 
non  potuic  ,  quod  notum  cft  omnibus ,  novitatcs  mmirum  non 
efrcinduccadas  ,    uc  reccdatur  abco  jure  ,    quoddiu  «quum 
&iuftumcft  vifum  ,  nifi«caufa  (  qnae  hic  pr«rcnti  ncqmr; 
nublice  ntatatisevidfnti  .  M.  pcn.  f  d.  decret.  ab  crdtne  facten. 
lin  rebus  r^v^  2.d.Cot:ff  prw.Undcqux  novo  morc  contra formam 
ilaturorumfiaa  funt,  icformaridcbcnc  Itb  b  C  deaccuf^t  tnfin. 
0-,ib  s  haacnusarr.2^rcv:tc;d:duai$nonobftantibus,placuc- 
tit  iiibiioiiiinui  vi^m  Dn.  Carpio.^ii  novam  ambularc,  pcncs 
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quemcii»qiic  dcxtruiii  cflo  judicium,  nsmnc  boc  abfurdo,  qui^ 
rationcSaprocQjusqucarbitrio&Iubituexcogftara?,  ad  inrtar  lc- 
l  gishntcuftodienda; &colcRdae,fcicnte$  volcntcifcfc  implicent, 
Pruckm,vol,  n  conf,  ^-Pyfh      &  conf,  fc,  n,  139,  &  iytcitat .  Et  fint 
avibus  fimiles,  quarumunam  prasvolantem  ncfcicntcs^  qu6  & 
quare,turmatim  fcquuntur  reliqua.',Cf>//;;»,  v#/,  t,  conf,  2^11,  282^ 
Decy  coti{.494',col^ulty&  conf,  s  60  mfin,  Menoch,  2.  fnf.p: 
fi,4y     Cumopinio»  ratiosii  contraria,  nihil  aiiud  fit>  quamfaf. 
laxdcrcbuiomnibui,  &  futilejudicium,  vanaracionis  imago  & 
umbra male  confulcnJ,  male  juaicans :    Prout cani  cleganrer  dc- 
fcribit  /«j?.  L\ff^  Ithy  1  dj  confidnt,  capy  4,  &  Si  Bjnech  dt^JcCitt  ji 
Proprcr  matciis  h^jus  quaeliionis  conncxitatcm  Dn,  Carpyovii  ra- 
txonum^Iunfpifjrenf.faYt,      confij  ^^z^  defin,  16,  rcccnlicaruaij 
quibuslibcilumad  palinodiam  fimul  atquc  adinjuriarum  a?fti- 
50  macionem cMCcptumjtanquam incptum effe rcjicicndu,omnibus 
ncrviscontcndit^  diluitionem,ad  ^«^j?.  6.  decadisfhea  j.pcrtinen- 
t«m>suampotcrobrcvibu$hicfubjungam.    Primam  itaq^  quod 
attinet;  nimirum  quodutraquc  pctitio  palinodias  &  seftimatioo 
nl5jprWatumintercirc  conccrnat,  piane  non  ftringit. 

Nihilcmmhoc  eftnovi,modiillud  prlvatum  intcre.Ts^quod 
percumulationcm  acflionnm  petitur,non  fit  planeunuro  &idem, 
5  ^  qaod  quis  altcrutra  a(5lione  elcda  confequi  peruiiret.  Si  Ycri  eft 
duplcx,  &  divcrfum,  nil  impcdit,  quo  minus  a(ftionum  compati* 
biliumcumulatioiie,  pctipofiic.  Sicuti  itacuc  jurc  notifiimo 
cumaAioncinjuriarum  cu/nulatur  aftlo legis  Aquiliae,  itactiam 
aAioacs  palinodiae  &  aeftimarionis  in i  u riaruai  rcde  c  umulantur. 
Quamvisutraquead  fatisfaftioncmhonoris  &  famas  contamJna- 
taefpedct:  Attamcnhajc  praeterca  vindJwLam  &  pceaam  adori 
lucndam  conccrnit.  Non  quadrat  itaqic  huc  rcgola  i  Dn.Carf^, 
addut5ta:  Boaafidiis nonpatitur,ucidcmbi$cxigatur  :  Sccunda 
loarationcpcrrecantationem  mmlrum  fivc  palinodiam,  fama 
cxiftimationcmrcftitui,  nemincmnegarc  ,  reftituto  Itaquccx- 

iftimationc  pcr  rec3'itarioncm,impofrbilccfle  injuriam  «ftimaru 
^uaejamfublatacft,  nccampliusfubfiftit,  committit  fallacianL 
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.ons  praeteriti  pro  fafuro  jnfignerr,  dcprchenfu  trmcn  ^jci- 
Icm,    El^  cnifii  tajli(im>unn,  libcilo  iujuriariim  ad  paUnodiam& 
«ftimatloncm  ab  adorc  cxhibito  ,  &  procciru  vix  caepto,  ncdum 
pcr<ententiam  fiuito,  pcr  pafinoJiam  injoriascircfLbljtas.  Inju- 
xia.Ti  ncmo  rctantat,  nili  pcr  fcntentiim  dcfinitivamad  hocfit 
condcrrnatuj.    Caiu  iraquc  ,  quo  iDjuriis  la^fnf,  adfolampali-  5 
nodiamcgit,  &pracvjo  l^gituiioproccffu,  caufaque  fLflicicnti 
cognitionc,  reus  pcr  fcntcntiam  dctinitivam,  vel  cft  abfolutus,  vcl 
adpslinodiam  damnatus,  &  fada cft  exfccratio,  injurias polTont 
dici  {ublata  &  ampKui  Pon  fubliftere,  ut  fi  laefus  irerum  ^  novo 
jddicto,  acSionc  nimirum  in juriarum  ad ceftimationcm vellct  cx^ 
periri,  derilus  mcrito  explodcretur,  &  i  iiniine  judiciircptllcrc-- 
tur.    Scdcafu5,dc  quo  Uquitur  Dn.  Cdrfz,ov.  ab  hoc  tam  longc 
diftat,  quim  fommum  Coelum ab  infima  terra.  Parlabfurditatis 
rationc  poffcm  diccrc,  adionem  palinodias  cum  a<::tiono  injuria- 
mm  criminali  non  polTccumuIari,  quii  impoflibilc  eft  injuriaro 
pcr palinodiara fublatam,  nec amplius fobfiftcntera  criminalitcr 
puniii:  Cum  non  cntisnullaefintquaiitatcs. 

Tertiaquoqucratio,  piurcs  aAionci,  cxuna  cademque 
caufa  provcnicntcs,  licit  r.d  diverfa  competant  cumulationcm 
nonadmittcre,  veranoneft:  Alioqnin  adio  injutiarum  cum  a- 
«ione  legii  Aquiliac  conjungi  non  poftcr.  Impcrtincnter  ctiim 
ad  C2m  cirantor  Dd.  Advcrtcndum  hic  cft,  quod  infra  pro  dilui- 
tioncnonaeratienijdixi,nimirum,  qu^in  fingularcm  injunati 
favorem,&  in  fingslare  odium  injuriantis  lunt  introduda^cum  iis, 
qii«  in  iure  fcripto  funt difpofita, confundi  non  dcbent.  Quarta 
D«.C.rPz.^vuratio,  quodfcilicttaaionei  camulari  n#queant, 
qoando/ententialatainuna,  parit.xceptionemreijudicatx,  m 
altera,univcrfaHter  veranoncft.  fcdplurc,  habet  hm.tat..one^ 
quasviderclicet,  a,ud  Dyn,in  ug.  )ur.  reguU.  Null^  flunbus. 
Pr^tercaJapfifunt  Dd.  ut  plurimum  inmateriacumulatioDis, 
mag^^flfciJtn-can^ 

ficAandum  eft,quidin  praxiobtineat,  ciim  matcria  h^c  mcrc  fit 
oraa  ca  B^^^^^       /•^.  Lmautemln  fummoCamcr;.Impv 
ScomSuZmanilmperiiiudicii^ 
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oihcm  (Elc(ftori$  Saxomaejuaicus  propter  caufain  hodiernarnsr 
jammcmorandam,  foliimmodo  cxccptis  )  praxis  qaotidianaa- 
diouisad palinodiim,  cum  a^ionc injiiriarum  ad  «Itirnationem 
concurfum  admittit.  Qnoi,  quia  ipfa  loquitor  notorictas,  alia 
probationcnon  indigct.  Vcra  itaque  intcrprctario  fumituri 
praaica,  ncc  ab  ca  ell  recc4cndum ,  G-ttl  2,obf.  j 2  H  19  KijUnd. 
4  VjU.  vol.  4  conf.  4  Hum.  26  &  feqq.  Eft  cnim  vcra  legum  inrci- 
Jcarix  ,  M^rAtit,  in  (^cc,  p^rt.  4  difttna.  1  num  14  ^  Et  ftylus 
judiciorumprolcgecftfcrvandus,  G*«i/.  i.  obf^  i»  fi^.Bjer. 
eonfyt,  num^j.  Dlcitur  cnim praaicaconfirmata  ,  Cjn,  m 
2,  & Bxld.in  l,fin,  C,  qu^fit  bng,  Con.uet'.  SchvvAnm,  2  froceff,  Cam, 
CAf»  19,  num^  17.  Si  quifquam  regeffjrit  ,  praxin  contrariam 
obfcrvari in  Sax«mx  Elc(5toratu.    Rcfpondeo  iftam  eiTc  novim, 

57  &  prim^m  a  tcmpore  refcripti  Elcftorali^  dc  arfno  1657,  folo  fc- 
renisfimircfcribcntis ,  proutanteamemini,  pUcito,  mutarioni 
ejufdcmquovis  tempore  obnoxio,  nitentem,  atquc  praetcrca 
extracjufdcm  ditioncsfefc  non  cxtendcrt. 

Dcindc  nego  praefuppofitum  Zi  ngeriy  a  Dn  Carpz.ovio  al- 
legatl,  hacin  pafifu  fubfiftcrc.  Dicitcnim  Zinger.  fart  2.  caf. 
19. n. 6.  Sicjusnaturaefintadlioncs,  ut  fcntcrvtiain  unalata,rei 
judicatascxceptioaemposfitparercin  rcliquis,  utpotc  q  jxcan- 
dcmpctcndicaufamhabcnt,  cumulationcm  non  admitti.  Adio 
autemadpalinodiam&  a(ftioinjuriarum  ad  «ftimationem>  tan- 

58  quam  ad  divcrratcndentcs,  non  funtcjus  naturae,  qu«inlibcl- 
lo,  &  primo Iimine  proccfTuf  yenit confideranda.  Quod  autem 
adioneadpalinodiamtantum  indicuta  >  Sc  fcntentia  dcfinitiva 
fccutt,  acftori  non  fit  integrum ,  aftioncmad  zftimarionemdc- 
nu6movere,  nontamhanchabet rationem,  qu6d  ci  obftetex- 
ceptio  rei  judicata? ,  quam  qu6<l  ti  placuerit  ifta  fola ,  ncglccf^a 
a(ftioncadinjuriarumasftimationemexperirt.  Injudiciisautem 
fa(ftaIitijconreftationequaficontrahitur,/i^,  idcmfcribit  1 
ff.dfpecut.Uh.sjyfydtfolur^lib.^o,^.  d  pctityhdLred,  G:ncricis in- 
fuper  rcgulis ,  quiliuf  pro  tucnd  j  fua  opinione  utitur  D»,  Csrfw* 
usquequaqucfi^dendumnoneft «  ciimraraaliqaacaram  fit,  qu« 
non  fubvcrtatur ,  /,  omnis  definitio  ff^  d^  reg.Iur,  Vtuckmy  v$l,  /  conf, 

59  '^•1  ^  i97y  Ergeacyalia  pragmaticuinint^caumnoQ 
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C^zUillymidtntyE.tldytnc,  inm  ucccsfijffrtt  Col,  peti^iHpr.n.ili  yerf, 
/edift£tb:oficdd.conpt.Cdrli  Molirid  confj^fy^  confuetudoloany  I^' 
cob^  Tttomingy  dectl^  ^o.  n,  to.  maxime  contca  rcm  claram  &  jam 
dud  i  n  fpccuUter  dccifam.  Uhiciinq-^cnim  Judcxhabctcafumlc- 
gi* ,aut  autoriratcs  in  individuo,non  tcnctur,  ncc  debct  ullo  modo 
inccdcrc  per  rationes,  rcgu!  is,  argijmcnta  5c  limilia,  FraHt  Vtvins^ 
decif,  ilSynyS^Felin/\nc,cu:ntn^rdinemcolum  4.  d.refcript.  Cavalcan, 
deitf,2t  cum  ctterisibi/em  AggregAtiSt  Et  nimidm  fubcilizarci  ubi 
rcseflcl2ra,nihil  aliudcft,  quam  pcrniciofc  crrarc,  Giedd,  inter 
conf:  Miirfnrg^conf.  ^2,  w,  2S9.  vol,      lofefh,  Ludov,  dectf,  hncenf^ 
^JjW.  /,    Cijintaratio,  utramquc  adioncmad  palinodiamncni- 
pc,  &  «ftinnaiioncminjuriarum  ,  exunocodcmquefundamento, 
atquc  caufa,  ffvc  dclic^o  oriri :    Plurcs  ycr6  adiones,  cx  una  ea- 
dcmquccaufa  provcnicntc< ,  licitad  divcrfa  compctant,  cumu- 
latioiieai,  non  admicterc,eft  prorfiis  falfa,  ^  mcdium  concluden- 
di  inepris fimum.    Juxta  io  ciii(n  cx rationis  ideatitatc,etiam  cflTet 
prohibir  i  cumulatio  palinodix  cum  a(^ionc  injuriarum  criminali 
ad  Tiadiilam,  &  adionM  inj  iriarum  civilis,  cum  adiionc  cx  legc 
Aquiiia.    Quodcircc  coiUra  jura  manifcftiofima,  &  doArinam 
iphus  Dw  CAft-yovti  ,  undlquaqucin  cjus  fcriptis.ubi  injuriarum 
matcriam  tradjc,  rcpcrtam,  &  m  rpccic  contra cjus  decif  s^»  P*J^ » 
2ubt  n,J7t&  :/.'ntcrininis  rc<flc.  annc(5l  t.aA  onumcumulatio- 
ncm  fc  Tiptr  ccnfcf  i  pcrmilTam^niii  cxprcfsc  rcpcriatur  prohibica, 
Scxca  Dr^  Cdrp^ovii  ratio  nimirum  in  locum  aeftimationis injuria- 
rumrccantatione  tjvc  '^aliaodiam  cff:  fubrogatam,  ctiamcft  fal' 
fa,  nt  ita  corruat,  quod  fupcrftruxit. 

Conftat  cnim  aaionem  ad  i.ijuriarum  xftimationcm  dc 
;urc civili cflc dacair, &cx lcgibus juris comunis civilii  otigincm 
duccrc^raliiiodiam  nutcmdcjurccivili  comuni  cfTc  planiinco- 
gnitam,fcd  cam  poftmodum  in  pcciiliarcm  favorem  injuriam  pas- 
fi,&  in  odium  infsrcntis .  in  fumo  Camcrx  Impcrialis  judicio ,  &: 
per  totumRomanumlmperium,  ufu&  confuctudine  introdu- 
aam  &  rcceptam  :  Ab  a(5tionc  autcm  civili  &  criminali  cft  fcpa- 
rata,compatibi lis  tamcn cnm  utraqj  ,ut cum  ea  concurrcrc  posfir, 
froltxus  &  elegdnter  (umrationibas  MdttlmBerltchii,  f^rt.  S,  eoncl^ 
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^^Hinc  fcxtachujus  ratioaisfalGras  patet  manifef^rex  afgumctito, 
ipfo  Dn  Carpzovio  pro  ftnbil  endo  contrarioliio  aflcito,  fi  ulha  aftru- 
da,  quod  ncmpe  natura  furrogati  non  patiatur,  ut  cumulctur  cun)  eo, 
incujus  locum  fuit  furrogatum  :    Cactcroquin  furrogarura  haud  dici 
poflcr,  CaYp:^v.  di^.dtfin,  t6.pa\t.^  n.  20.  Pracrercafjb- 
rpgatio  ftatui  3c  fingi  ucquir,  nifi  expref*c  hoc  caut^jm  fir,  loh.  Goed- 
ddtvols.tonf  MdYfurg.  ss-num.  260.261.      PJurcs  ratiGnes*vidc 
^  5  tnmeadeiAd.  3.  quitH,  /.    Obiterhic  notcntur  dux  conrradidiohci 
mdimkiixDnXarp^^TiiiaUfzdi^.def.iS.  primaw.'/^  ublaiTcrir,  ia 
Jocum  acftimationis  irjuriarum ,  rccantationcm  five  palmodiam  cflt 
fubrogacam.    Infra^-crivupart,  i.qui^.  ^s-n.  26.  hoc  invertit  & 
dicit,  qu6d*cftimatio  injurixfucccdat  inlocum  rccantationis:  Se- 
cu^ida, yi.7.  ubiait,  tcftimitioncm injuriarum  non  eflepocDam. 
Lib. s.  tit,  j.  rejp.  Eleii.  44*  n.y  &  iw }rA^.  cnm. (ufra  diQ.  qu^^.  gy. 
n.        qu^ft  94'n.62,  cam  vocat  pocnam,  prout ctiam revcra cft. 
Huic  ctiam  ipfe  Dn.  Carf^^y.  lib.  s  ttt  4  refponf  Eleil.  35?.  n.  12  &  / 
adioncminjuriarumadacltimationcmrcdcrcfcrtintcr  adioncs  poe- 
nales  civiliter  intent.uas. 
^5  Septimam rationcm  quod  attmet,  cffe  mctucndum,  ncxcus  m- 

juriarum  convcntus ,  cumuiationc  palinodiac  &  acftimationis  injuria- 
rum,  qnintuplici  oncrc gravctur  (  i.  )  palinodiafivc recantationc 
'  00  Etquac  inde  refuJrat ,  infamia    (3.)  Scftimationc  injuriarum 
(4.)rcfuftonccxpcnfaruFn(  5. )  dcniqucpocna  a  judicc  indida,  quam 
adioad  acftimationcm  firaul  admittit,  ncc  privatum  partis  injuriatjc 
inrcrcflc  ,  quod  in  aeftjmarionc  injuriaiuna  confiftit ,  intcreilc  judi 
cisfive  pocnam  afeforbcrc  ,  aut  fifco  procjudicarc  potcft.  Scdquid 
diduabfurdiuf  ( anneclit  Cdrfz.ovim )  ncdumcontra  naanifcfta  juri^ 
quac  unum  dclidumpluribus  fimul  coerccri  prohibcatpocnis.  Vcrum 
cnimvcro,  ratio  harc  cft  falfa  ,  (kcorruit  fuafpontc ,  fincICt.  ,  quin- 
^   quc  rccenfitis  fubrationibus  clifis  ,  quac  cxpartc  funt  irrelevantcs, 
expartc  ctiam  falfac.    Nam  quod  attinct  rccantationem  ,  cum  in- 
juriarumacftiraatione,  ncc  non  infamia  ,  qux  fcquitur  damnatum , 
licutilcpralcprofum  ,  lis  a<;cipir reus  ,  fadi  fui  jurc  mcrita.  Juxta 
ca,  c^ux  tudidi  quaft.6.?neddecadif  i.  & luris  exfecutio ncc  mctum , 
nccinjariaminfcrt,  l  nullw  vidctur  sj.uki  Dec.  &  Cagnol.  d.reg.  jur 
surd.  deds.  21.  n.  14-  & Anth.  Gme^  decif.  Lufitan.  s s.  n.  1.  Non 
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autcm  hoc  modo  ,  quod  lura  vctaDt ,  punitur  bis  pro  eodcm  dcHAo^ 
Fftr.Gre^or.fholojantnSyntd^.  Utr.itb.  sS.caf.  7.  n,2.  Par  quoqucra^ 
tio  cft  rcfafionis  cxpcnfarum  :  Vidus  cnim  vidori  rcgularitcr  con- 
dcmnatur  in  cxpcnlii:  pcr  vulgata.  Q^od  autcm  dc  pocaa  judici 
fivc  fifco  appiicando  aflcrit  Dn.  CArpzovim  luribus  rcpugaat  ,  &  cft 
tarafalfum,  quamquod  maximc :  Quod  demonftravi</rrrfi.  mr<^.^, 
quxft.        quam  mc  rcfcro. 

Odavaeflratio  ,  vercri  Dn.Cdrfz.ovlum  ^  fi  cumulationcm  pa  61 
linodix  cum  xftimationc  injuriarum  ac^mitteret  ,  ncminem  forc  , 
qiiilcvitctctiaminjuriatusunovclaitcrocontcntusfit  ,  &nonfimul 
cum  palinodia  marilipio  quoquc  fuo  pcr  i:ilimationcm  injuriarum 
profpcdum  vclit.  Ex  quo  fane  adioncs  injururum  nimium  augcri , 
6cproceflrusindic$crcfcerc  ,  ncmonon  aniraadvertit.  Rcfpondco, 
iftamrationcmnullofuBdamento  ,  fcdranis  &  inanibus  conjccluris 
niti:  Jam  autcm  conjeduras&praefumptiones  nobis  coraminifci  li- 
bcrumnoncft  :  Scd  cxlcgibusfantpctendac  ,  Cui4c.  in  Pdpin.  lib.  i^. 
relpAni.fenult  de  hisqtuutindign.  Neqoc  dcbcnt  cireimaginationcs, 
fivc  ,  ut  viiigodicitur  ,  fomnia  vigilantium  ,  Decidn.  in  Afolog.ad- 
verfus  Alciat.  cap.  22.  h.  60.&S2,  Miiov mctum  Dn.Carpzovn  ,  ni 
mirumaugcndarumfjpcrinjuriisadionum  ,  dcindies  crcfccndorum 
procciraum,  q  jiforcafTe  ,fiadoricumfaccoparaco,  fincfumptibus, 
fincpr  (5cracdioliti$,pararafolTcrctur  pccunia,nonefl'ct  vanus. 

Scdnir.  .  hurum  quicquam  vcrcatur  quifquam.  Toticnim 

fifbi, mifcrisijuc  rufticis  eft  notisfimus  modus  cmungcndi  litigatorcs, 
dc  quodc  dc  aliis  litium  incommodis  piuribus  proiixius,  Valcnth. 
mnt.  infArtk.fuoliti^iof.iih.i.cap.iS'  Uudcillud communicetur,  ut fi- 
fcuslocupletctur.Itemrcs  fifcicft,cuju<  locuiiminus  turgcfcent,fi fi- 
gniicmolumentumdccrcfcat,autd-ccdat ,  Valent.Wtnt.in  PATth.  ltt*^. 
Itb.  i.CAp.i  j.n  4.  Ncmincraicrmc  latcrcpotcft ,  proccflUum  prolixitas 
&aufra<flu$,aliaqucMartisdubia,  t  nonaullxlitcs non  tamenprocc- 
dcrcquam  rctroccdcrc  dici  poflTmt,  &  intcrdum  a  proceflii  ad rcrroccf-  72 
fum  vcrtant ,  apt  zurci$  vcftigiis  proccdanr,  cx.Bud.tnf$r'pag.4S^'Va-- 
ItntWint.diQ.loc.litm  ti  -  Mirdiincnta  domcftica,acanimu$  liti- 
'ifintiuni  nou  trarquillus,  1  ccrtatur  dc  vicUiia.    Qux  omnia 

litigatuiicntc. fupcr  injuriis  &  quidcm  lcviculis  puto  ,  detcrrcbunt,ut 
<gp  potius  contrarium,pauciorci  fciiicct  injuriaium  proccflu$  Ipcrcm, 
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'dbiconjan<ftIopaKnodf»cum  injtinarum  aftJonc  ad  afllmatro- 
nctncft&  manctpcrmjffa.  Idquc  tam  rationc  offcciforum,^uani 
oflFtndcntiumJllorumnait  quc,mcojadiciOipleriq-qDOUsqj  larto 
TC(SoquclionoTcpofTunt,jmprimis  Chriftiani  hon.incsprodco-^ 
tcs  Fetr^Greg.  TkoUfin  Syntdg.jur.  S^*  cap,  7,n.  6.  nec  non  Ic- 
jkcrinjuriati  (  quorumpro  exaggcracionc  fuapopinioniiin  fpc* 
cic  mcminit  D».  CdrfL^y.)  &  hiDccaufa^ruoe  nonusqucq;<aqiie 
fidcntcs,  !ftti  injariarum  fngicnt  &  dctcftribuntor :  Hs,  nimlrum 
offcndcntcsimpoftcrum  tbftintbunt  ^  lcfc  tn^^gis  tcmpcrabunt 
abinjuriis. 

Optimum  quoquc  mediurr  cft,  inJnjuriis  vcrbalibus  non 
atrocibut  &  icvioribus,  fcfc  ab advcrfarii  Jib  dinc  iitigar  di  libc- 
rarc,  pcr  dcciarationcm  honoris,  &  contcfnorYem ji:dKi.i]em : 
Juribusfupracitatis.  Ncquc  in  rcccrta  &clara  locu^eft  ron* 
jcduris,  Tjraauett.  inl.fiunijuamverklilfeTto.,  ctnathed.  C  d,  revtc. 
donat.  OldeAdorp,  vol.  z.ionf  Marpurg.  f.  n.  ^7.  Quodcut^m  a^io 
ad  palinodiam  cum  aAionc  ad  injuriarum  aeftimationcrr  poiih 
cumulari,  ccrtum  &clarumcft  :  Juxta ante  dcdwaa,  ex  qtufl. 
6.decad.mea  3. 

Nona  ratio ,  qubd  dc  cumulatione  barum  aAionum  pali* 
nodiae cum injuriarum  aeftimatione, ncc  apcxin- jurc  cnivcr(o rc- 
pcriatur,ut  meriiAquisdixcrit?quodlegcnon  cavctur,in  pradica 
nonhabctur ,  nihilfacit  adrem.  Quamvisenim  in  Jurc  fcripto 
communi^  cuipalinodia  fuit  incognira,  dc  cumulationc  cjulmodi 
nihildifponatur,  non  tamcn  cft  illi  contraria,  camqLcCamcr» 
Impcrialis,  rcliquorumquc  judiciorumtotius  Uomain  Imccrii 
continua  obfcrvantia  &  confuctudo  ,  quavim  habet  leciscx- 
prcifae,  approbat  &  iirmat,  Vtd  ijuajf.  6.  decad.  mui  s  THattb.  Berl 
ltch.purt.sconcl.62.n13.  •  Maleitaquc  Dn.  CdffygymiWuAgt- 
nericL.maahocfpecialcaccommodat  :  Quod  Jcgcnon  cavctur 
in  pradica  non  habctur.  Acccdir,  quod  nova  Elc<ftorii  Aucufti 
coi;f>itutio,  part.4confi.42.  fit  gcncralis,  ncc  «xprimaf,  anjB- 
76  dicifi.chfco,  anvcr6partipocna  pccuniaria  veniatappikanda 
fcd  gencr.htcr  &  ind^ftind^ Joquatur,  cxindc  tam  dc Knc  ia! 
,urj.rum civili,  quam  criminali  accipiatur,  Cui aiftio  ad  pali, 
nod.am  m  fingularcm  favorcm  in juriaii,  &  [n  odium  injuriamis, 
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taT<qn3m  aTifrrrentativa  ai^jlcitirr,  ut  per  carnyoena      rr?»^'?  i^g- 
rctur   Notum  auccnrcft,  qu6dd  r  a^- 
<u    :  -  ^  ^    V   .    ■vjdtlpolittoni^pr^gBCcdcntis,  ctia  .  n  iali.^Ai 
Ji)ri5>  cXtic^ta  jfifis  rC|  -tiriouc  in  fe  contincatornnesca^  q.Mlira- 
•tcs^qt  «conrincmuTin  dirpoMt  onc  anjrmcntatajiir^/.w^/^^r./v^m^w: 
COftfy      7  tnct^y  xn(d  prtmuiOftfuUy  n  S  vfdtfpep.ti$  qudcufi^^  & (q  in  tnm, 
■W^iBerlick  purt,  s  t^mi,  62  n  i)  &  14-^1  Jcx  iivcdff  ppiitiogencra-  77 
l!tcr1oqucn?,comprchcnd'ro  •  nia,  f'cct  in  uno mil.tct  ntajor ra- 
'tlo,q-Um  in  alio,  /,  tn  jruune  tn  fin  fd.  tfftAm^  t}j!tt,Dec.m  cjedes  extr^ 
'int{tf'tftnt2&fq  Bcrltch.fdrt  icufHl6tnt§  s-  Pr«tcrca  veibacon- 
'llirutjonis  novop,  per  quani  rcditur  ad  jm  comunc,  Utijflim^  funt 
.infellige  {d.^lm  c  ftatutum  nrb  nuinerdndutn  d  pfdtbend  in  6  [{omy  Conf, 
^iitniipqudrttut  eii0m  n  5  Luit,Jufi,  cohj  5  n  2f&lq&  cunj  6ni4 
'  Cravtt,iotiJ,i74ti  7  DcLion/y  ^  n  5  vffidtMtumvero  &  Iqq,  Eftcnim  7! 
ragtilaunivcrfaKs,q'  6d  nova  Ux  &  conlbtutio  difponensdc  ma- 
tcriajur??  s,  (ivc  ant»qji,omnes  dcclarationcs  &  exten:'o- 

■ncfjurijc  .  .  .      rfc^pin,  Cfxparte.&ilndnot  JU  extr  dverbfignif 
^Lj(fUxf,:lctdijff4dUg  Fulctd^ajt  \n  l  ownes  popult  to  fdejufl&jurn 
0  Vafttti  V^ft  q  43tn^ipetftdejuren  15  tbi  cft  emm  reguUre&  n  fqqhb  1 
rt  2  B  rlich  dtit  concl  n  107.  lam  autem  dicta  novcllaconftjrutio 
EJf(Hnrali5  D.  AiJgufti,  jw$  vetusSaxonicum  coriigit,  3c  fupcr  in- 
jurifs  Irttgantes  ad  jus  cr^m  nc  redticit,  MattBerltihj  di^l  concl  61  n 
1T03.  Jd  q.iod«tiam  (ith  liquetcxipfo  tcnorc  conftitutioniy. 

.Decimam  tandcm  rationcm  quodattinct;  E6minuicumuIat!o  7« 
^lj  .od?«  cum  a-ftimationc  injuriarum  vidctur  ad  nittcnd^,  q  jo 
'tnagi?  odiofa  habctur  a^io  inj  iriarum ,  qua  proptercB  potius  cft 
genda,  r  am  e^tc  idcrda.  Rcfpondeo  adeam,  pcrdiftin- 
cm,   quovi  iitodiofaatt^ioinjuriarum,  quatenus  vindicflam 
exrcquifar,fcd  quateiius  honoris  & acftimationis  confcrvationcm, 
tuitioncm,  &  defcnfioncm  continct,admod  im  fit  favorabil  i,  & 
^fatcrprerarionchfta^^d  uvaridrbrar,  Cothm^vol  2  refp,  5^  «  a^;  Si 
*  Urmmu  Gftvarruv,  yariar.  refelut,  itb,  1  cdp  //  v  <;  Berlicb,  di^^ 
%Ct  &  num,  26.      Cum  quibusco  vcnitipfc  Dom^niu  C4rp2,av$us 
•*hoc  in  pafti»  libf  contrarius  ,  tradcns  palinodtam  cum  adionc 
-Crimlnali  6c  civili  pofte  omnino  concurrcrc  ,  idqnc  in  fin- 
*^larcin    injuriati    faTorcm  ,    6c  ia    odium  ininriaf!ti5. 


:n  ruYifpr.forenf  fdtt,  4  c^njl.^-z  def.  2,ni2  &mfYA^.  Crim.pdrt.  ii 
^UAfl.94n6$.  &70.    Ubiaddit:  qijac pcculian  favorcinda(fla fnnt, 
camiis,  qujcin  jarc  kriptofunt  ,confuadi  non  debcnt,  VidtBerltch. 
«    UcodllegMto.    Hadcnus  rationei  Dn.Cdrpzov.  quibus  cumuiatio- 
^  ncmpalinodix,  &adiones  injuriarum  aJ  acdimarioncm  infrmgerc 
conatur,  faciscflcrctufas,   &ejus  opinioncm  redisfimc  improbalfc 
Facultatcs  jaridicas  in  Academia  Lipfienii  &  Wittebcrgcnfi,  &  Cu- 
ria^  provinciales  in  Eledoratu  Saxoni^,  omnino  arbicror    :  Qui 
quamvis  fanam  f  jam  fentcntiam ,  praxi  <k  obfcrvantia  univerfali,  fir- 
matam  (5ccorroboratam,  fatis  tueri  norint ,  ut  cgo,fi  quicquam  velim 
adderc ,  nodlaas  Athcnas  mittcrt  vidcar :  Attamen,ut  uno  codcmqj 
laboreunamvel  alteram  rcfponfioncm  Dn.  C4rpz.ovn  ad  ipfirum 
lundamenra,f«pcdidx  defin  16  conflit.  42  part.4  n.s3&  fqq^  tn 
jurijpr.  for.enf.  infertam  brcvitcr  perpcndam,  mihi  facilc  igaofccnr. 

Atprimamitaqucfadlarefponfiocncrvatur  ,  pcrtrddita  in 
decad.  mea  3  qutfl.  4  n.  i9&  fqq.mque  adfin.  quolcdorembcncvo- 
lum  brericatis  caufa  rcmitto,  hoc  faltem  addens ,  quod  vocabulum 
^Ufut)fltCb/  nontantumarbitrium Judicis,utvultD;i.  CiLrpz.oviitt^ 
fcd  etiam  juspartisdcnotct,  PjuI.  Mdtt.lf^ehener.  inobfpraci  lit, 
verb.  Q5Jilfo()r.  E^ding.ohf  pracl.  6^  cent.  j.  Nihii  facitad 
rcm,quod  Dn.Carpi^ov.,  dUl.def  /6.n  ^f-  addit, nimirum acftima- 
tioncnn  injuriacinarbitriopartisoffcnCc  conhfterc  :  Qa,ippequod 
quidemadoriliccataeftimarc  injuriam  :  Attamcnhoc  intcUigen- 
*3  dameft,falvamodcrationc  6c  taxationc  Judicis,  q  ji  fammain  <clU- 
matam,  )uxtacircumftantia$loci  ,  temporis  &perfonarum  probc 
pondcratas,  pro  lcgali  fuo  arbitratu  valde  minuir  vcl  ad  dimidiam. 
fjcpc  ad  tertiam,  vcl  quartam ,  imo,  quintam  partcm.  In  potcftatc 
itaque  cft  qaidcm  injuriam  pasfi ,  tanti.injuriam  «ftimando,  ccrtam 
pccuniac  fummam petcrc ,  fed  moderatio,  live  vera  acftimatio  eft  ia 
«  jnanu  Jadicis.  Plcrumque  enin^in  hifce cafibas  iilatam  injuriam. 
Tindicaturiscontingitilladvulgarc  :  iniquum  pctatur,  utxqjumfc' 
ratur.  Falfa^eftratio,  quamadftruit  Dn.Carpr9v.ibtd.  numero  ^S. 
iliccndo,  muiaam  injuriarum  ut  piurimum cffe  paucorum  adm  )dam 
folidorum,  nlfircfpicwtad  jusSaxonicum  antiquum,  quodmeos, 
qui  vcrbis  injariofi.  famam  & cx/ftimationcm  aUorum Udunt,p«oa 
ijrigmuumimfoUdorumltatttcbat.    Scdhoc  ipfa  manifefta  con' 

cradiaiQ. 


tradiftionefefe  implicando  mirabihus  &gravius  labirur.  Qi»ia  ad 
fuam  opinioncm  tucndam  clcat  jus  Saxonicura  anticjuum  ,  6cin 
ipfaconftltutioncquadragcf  mafccuiidaexprefsc  concdum  ;  Ad 
ip  uro  fcnfumvilus  mc  rcfcro.  Lcx  cnim.quac  in  dcluetudincm  abiir, 
vcl  cft  antiqua  &  corrcda  ,  ad  caufarum  dccifioncm  allcgari  non  dc-  g  j 
bct,  $.  igitui  :nfio&m,  injitt.llb.  t,  f .  fed  etfiqu4t  lcges  C.  d.  ret. 
jnr,  enucL  PtULkf^.wl  t.  n.  73-    Jingel.  ad  4.  i»  fetfonAm 

Hjtit.d.a^.  Berncb.fay:  i.concl.  2^.n.  30.  Practcreapofitum  rc- 
iritur  inCp»y?/r.  F/f(?  42,  vcrbum  ©clthljff/  quo -magis  pcenam 
pccuniariam  parti  laclae,  quam  Judici^xfolvcndam  cfic  intciligitur» 
Kuding.  ict.  /.  oLf -7^.  UHener.  in  ohf.  prdcl.  verb^  tu)Tcn.  Et  in 
'tcrminis ,  vcrba  iila  conftltutionis  D.  Attgujlu  ttiii  Cincr  (jofjcn  ©cl^* 
tKflTc  &c.  indiftin(flc,  ram  dc  civili»  quam  crimjnali  adtionc  accipi, 
itautpccnaillapccuniana,  (i injuriarum  crimifialitcr agitur,  appii- 
cctur fiico,  feu  judici,  fi  vcro civiiitcr,  parti fcu adlori ,  cptimisra- 
lionibus  cvincit  juris  Saxonici  pcritisfimus,  Matt.  Ecriich.^  fart 
Concl.  6t.  num.  10 Altcra  ncquc  rcfponfio  2)«  C4rf::.or,(atisfacit:  8# 
Quia,  adacftimationcm  injuriarum(^  quam  admittit  ,uj<jucadc6, 
utjuxta  cjuj  mcnf em  dcciarationi  rci  conTcnti  contra  cam  locus  non 
dcbcat  darij  acccdar  ctiam  publica  judicialisrecantatio,  magisrc- 
frcnabitur  injuriarum  Irccjucntia  ,  &  tcmcritas.  Quo  jurc  injuriis 
pctitus/ incujus  elcdionccft,  numciviiitcr,  an  vcro  criminaiitci 
contrainjurias  infcrcnrcm  vciitcxpcriri,  non  cft  privandus,  ncquc 
invitufad  raerum  judicis  arbitriumrcmittendus. 

Quam  invctcratsc  opinionicommuni&uniformiDd  omnium  ^ 
opponit  Dn.  Carfzov.        ^fr/ /^.w.»./^.  opinioncmcontTariam 
,piurimi$  annis  in  Elcaoraii  Saxonix  Scabinatu  rcccptam,cumuiatio- 
Hcm  ncmpc  adionis  paiinodiac,  &  injuriarum  acftimationis  prohibcn 
tcm,cftnoya:  Cacpitcnim,  proutfupra  cfttadum ,  a  tcmporcre- 
rcripti,4ww<?  iS^y.  fola fcrcnisfimircfcribcntis  autoritatcnititur,  & 
ftatuiquc  donccPrincipi  piacucrit  contrarium.    Nccquicquam  pro 
I>n.  Cdtptov.  f^ciunt,  2h  co  dicl.num.s^'  alicgati  Henmng.  Goden, 
&ldCob.e>f^Ai\i  tn  addtt.  ad  Medejl.  Vtfl.      Sunt  cnim quamim  %% 
^tincntisfimc  citati.      Quod  autcm  ,  ccudixi,  D».  Caffz,ov.O' 
pinio  fitnora,  &  omnibusfcriptoribus Saxonicis,  pracfcrtim  Af^ff 
Mnitch.  part.  /.  comi  6^.  n.  tr  &fyq-     ConcL  Antcced.  61.  n.  toyd-fq 
•      ^  Ss  1  cicgaii-. 
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«iegantcr  &  proI!xiu$ cu'v'$  ad  oculo*  pat^-b-t.  Infiiper  eX  ip,6 
Dn.  CdTpz^ov.  pan.  i  dfctf.iz,  w,  ijf&Ltf^y  2  ttty  4  t^lp^  EUcly  5^, 
i/yf^j&i^y  faciiepotcllcoiiigi,  ajiteimpctfatjo.ic  .»  Hledora- 
li$  re/criptid*  4»«^ /<^i7.  etiammipfo  Eic(5loracu,  &  rcliquh 
ditioiiilKij  Sjxonicis  ,  faene  mcmoratam  ad  onum cumulatio- 
nsm fuilFc  pcrmifTam.  Scribitenim  ibidcm  ,  plurium  ailionum 
advcrfiis  unum  Sc  cundcm  competcntium  cumulationem  r^gula- 

Ip  rhercflc  pcrmT.iram  ,  nifiprobctur  piohibita,  luxtd  ly  fitdem  i/ , 
ff.  dejtmfdicl,  Zing,  deExcift^  fart,  2  cap^  19  «,  2.  Quarc  de  cu- 
mulationeifiepta  excipicnsj  illam  in  cafu,  de  quo  agitur,  proKi- 
bitamcfTc,  probarctcnetur,  ^u(neTj%byZ,c9n(^i,num.^(!r60y 
Cr4vttjC0fj/,S4ftny  6,  tjui  prohtyttJmD/i.C^rpxjtv.  dicl^/oc,  Jam' 
autem  ar.tc  annu/n'i6s7.  &  fpccialc  faepe  tadtum  refcriptum  Elc- 
Aoralc,  cumul^tionem  adionis  injuriarum  adapftimationem  & 
palinodiam,  in  Elc<Soratu&  rciiquis  terris  Saxonicis  fuilTcpro- 
hibitam,  Un  CArp^^ov,  nonprobavit,nccprobaturus  cft  un(|iiam, 
(cd  poriujcontrarium  conftatex  Berltch.ante  ^Ueg^  l$c.  Ergo  ibi- 
^«"^anterioritcmporcfuitpcrmifra.  Obiter  hicmemini;Quam- 
vis  adio  &  condcmnatioad  palinodtamin  injurii$^vcrbalibuS| 
nonrcalibuslocum  habcat:  Attamen hoc jimitatur,  firealesin- 
junaBtalcsaftusinfccontintant,  qui  per  fe  funt  ignominiofi,  & 
aliciijusfamam&asftimationemlafdunt,  Beritch,dt£l^  hc^num.16. 

y,  Quomodofcntcntiarecantationiscontra  abfentcm& contuma- 
ccm  iJt  exfequcnda  ,  idemtlnd,niim,4r.  41,  Cdrf:^ov,  inprafl^ 
ium.fartj  2  qua(l,  94,  w,  ^o.  Sicuti  pro  omnibus  ajiis  crroribus 
fuis  coIorandis,tum  icgctum  Dd.  fententijjtum  ctiam  aptaratiV 
ne  concludcndidcflitutuj  Dtj.  C4rpz.ov.  (  quem  cjus  morcm,  pr«- 
tcr  quam  intcrdum  dire<a6  fibi  contraria citct,  candiduj  Icclor  fa- 
ciic  obfervabit)  iibiquapritrcgulasaliquasgcncriaasinapplica- 
biicf,  &cas  vcl  textu,  ycI  Dd  auioritatibus,  vcl  utri«q;ciratis, 
probarcconatur  :  Iractiam  hlc  fccit ,  alicgando  Henning  Goden 
&  Ucob,  ecbul^j  ad  Mjdeft.  Tift.  Q.ii  prorfus  nlh;l faciunt  ad  hoc 
noftrum  propo/Itum.    Pr«terca  Domtnum  Carpro^ium  non  latert 

j  potclt,  nequedebct,  quimfacilis llt lapfus,  rcgulis  gcneralibul 
utcntr,  qu«proutfupradcmonlhav,,pr.igmattcumi:uclkaum. 
aoaiUuminant  ;  Nccpcrrcguiasg^jncricasoccurrcnt^scontro- 

Y^rliap- 


geuerali^  Jecidcre  sfl\;  Do6totii  indicium,  dixit,in  incU- 

vidiio ,  Telm  \n  c^p.tuh*  jr.jnem  n  z  mfiny  extr,  derefcritt,  quemjequi^ 
tur  &cUdtVf  'Uiktn,  dict,  i$r.f,yan  ito.  Matt,  Wtfembi  conf  /^,  rt^ 
Sf  &  confi  24-n,  n,  Er  magnum  eft  habcrcdrciiioncm  in  termi- 
nii  ,  iVefemb  citAtitoct  poft  piutestlidemnomin^tos,  Nam  dccifio- 
nesintcrminis  fnntfecuf  orc',  &ibicelTant  omnia  argumcnta, 
ut  dicit  jill^ert,  Brun^  d,ft4t,  art,6,  qudft,2. 


:     t     (     ;     :     I     :     :     I  ) 

vVt  lAa  cAj  eAr  cAs  eA5  «.Vi  iyVi  aAf  (sA:) 


CLU      S  T  I  O 

SECUNDA. 

An  uijurtarum  'Verbartum  cori);tntUi ^  declaratione,  ante 
htU  ccnteJt:rto>iem  judtcialiter  facla  ^Jicuttm  Curia proyirt'»' 
cuhy   iJ  mfLrionbus  judiciis ,  ita  etiam  in  ElcSloris 
Saxontct^  Velaliojupremo  appellationisjudtcio^ 
aclmeyn  mjuriarum  declmarequeatl 


Agnaccft  fipicntiae  revocarchominem>  quod  mali 
fj  utu^tft,  text ,incdp,magnd  2  2-,     4>  in  ccrminis 
.i\^t  Menoibtcotil.io?  n  47  GrAVA  /,  2  concl.d^^nt. 
^ndeiiijj  rian»  honnini  iwlcreni  vcibalcm,  eamquc 
itatim  revocans  »  injuriarum  nontcnetur  ,  Vtdy, 
ftj,  meas  Cnm,  pr^O,  ttt,  /,  ohf  2,7  &  tbi  cttdtos  Dd,  Quod 
jyamvis   fii  rccurius  ad  evit^ndam  injururum  aiaioncmr 

^  Nikil- 
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2  NihilominusadeiF^jiaum  innclcm  pflenJtentra?,  necncii  dcCla».  ^ 
tioniinjuriarumconvcnti,locu:T)cffc,  u  qucacl  litis  contcilacio,  j 
n-mcxclulivij  tradunt  Dd.  plurimi,  peritb  quUtjuidcalyre  ^3  d. 
leg.jur.&l.famoft?  4-  femlt  ff  de leg.  ]uL  Msjifi.  obf  meg  prdd.at^  |J 
/#t  D«  Carp^^ov.tnfYA^.  itim.  part.  2.  qttdff.  97  num.  12.&  /^.  juxtA       /^^^^  ' 
trdtn,  judtcttCuriahEU^.Mduritti^de4nnoiS49'ttt.  iiion  |**ii]^t>^      j  ojii^ 
fud^n.  4.  njurlx  fld)  afccr //.dD</.  i^ii/.  i  CarpiLoycitat,    Si      *  '  .^j 
nimiruma(5lione  injuriarum  pctitua  a(5lorcpraffentc  indicialitcr  ' 
confitcatur,  fc  vcrba  prolata,  &  tanquam  injuriofa  ab  adorc  ar*  ^^f^ 
ccptata>  injuriandianimo  non  djxjfff ,  fcd  linguaeiapfu  fcl  im- 
pctuquodam  &caIort  iracundiae»  potiui ,  quam  animi  judiciO) 
cum  deadverfariifamafcmper  benefcnfcrit.  &fcntirc  Tclit,  3c 
quodadhocnihil  fciatcommi/rumcontraboni &  honcfti viriof- 
ficium.       Tunccnim  prcitinusabfolvitur  D».  Carp^ev.dtcl.hc, 
3  Ncccnimlubricumlinguaadpccnamfacilitrahidcber,  //^,/.^,* 

hoc  tamen  adleg.jul.  Majeft.    Etiamfi  crimixialitcr  agi  vclir,    ^nt.  ' 
^  Fab.  incod.  lib.  9.  tit.  20  d  injur.  def  v.    Cujuj  dcclarationij  docu*  1'*? 
mentum,  figillo  Migiftratuspublicomunitum,  Cpctatador,  '^'^'^)^ 
ciin  veritatisfubfidiumdcncgaTinondcbct,  maximi  fi  multivcr*  -^''^"^* 
baidainjuriofa  audivffint,  ut  non  folum  posfit  diccre,  fc  fartum  ^'^^ 
tedum^ucconfcrviirehonorcm&famam,  fcdctiam  nccesfitatc  'Jc^f^id 
expoftulantcprobarc.      Non  cnim  fufficitdiccrc ,  fedprobare 
oportet ,  C4f.  dilecli  t.  de  Exceft.  Glojf.  in  Itb.  2.  yerb.  afpedu  ff.  defer.  «^«i 
&in  Itb.  prsfr.  att  ^.ff  devi  bon  raft.  Uenoch.  recup.  pcf^.   remei,  1.  '^^if^ 
finm.  Quaprobationeminicftfubtrahcnda,//^.^       i.ffd]  mUi 

jur.  ffci.     Attamcn  cam  hoc rcmpcramento ,  ne citra ncccsfita*  -»iniinifi 
tem,pro  Inbitu&Iibidinc  aJmcramconvcnti  f^nominiam  liceat 
^  declarationem  cjufmodiondiquaquedivulgarc,  Mt.Fab.inCed.  \\ 
>  itb,  9,  tit.  20  d.  injur  de\\ \o.    Quod  didum  eft  de  rci  convcnti  dc*      li.w,/,  | 
clarationeantclitisconteftationem,  redclimitatur^fi  injuriapu.  ^ 
bliccillata,  cftatrox,  &  palam  incontinenti  noneft  revocata  \ 
cumrationibusvidePr«r^w.r#/.  2conf,i6.  num43.& fqq.ibtde^nqut  r«J 
ctt^tosDd,  altosGatly  2,  obfy  ro6.num,  u,.  Carpx.ov.  in  praa  Crim  -  " 

part,2,qiiaft,  S7.  «,  r6.  Fruftra  autem  Dw.  Qarpyyv.  &  absque  ^ 
lcge&  ratione.  quodobitermoneo  ,  ib,d.  \n  fin^e  anncftith«  ' 
ierba :  Non  fcmpcr,  qu6d  nimirum  in  caufis  atrociorum 
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riani*  •  a(^ored?(renticntc.acproceffumprorequi  volentci 
rcui  fa(fta  dcclaratio  ic   fpontanca  non  rcjnper  fit  abfolTcndui. 
Iriii  injuriivpfobatis  >  nunqnam  cft abfo!vcnd'JS :  per  rationes 
frukm.  ii^  hc.    ncquc  ullus  cafus  vcl  dccifio  pro  amico  ctt  rcfct- 
VJindy$>quodf  Kcrcvid5ttirD».  Cdrp^^f.  indidis  vcrbisi  NoU 
femper   Vruckm,vol,i,C0nfliSnum,^3i  &  fllt  itidemf^  citatos 
Dd  dUosG^il.  i.ohf.  icS.nMm^  HiCdrpz.oy^inpf4a,  Crim  fdrt,  i. 
quift,  ^->»,  i6,  Nuncad  qualionem  propolitam  :  Declaratie-  < 
ncm  cj^fmodi usquc  ad  litisconteftationcm  tffc  adm^ttcndam,  & 
rcum  ab  adionc in}uriarum  pcr cam  iibcrari»  in  Curiis  provincia* 
libusquidcJTi^nccnonin  judiciii  inferioribus  Saxonicii,non  au  t 
in  fuprcmo  ElcdorisSaxoniciappcllationisjudcio,  ftatuit  Div 
Cdrp^oviui  inrefponl.  EUa,  M,i,  tit,  /,  refp.  ^^,  num^  /,  &  liii 
tittio  refp  tio»ny  fy&f,  ipfumautem  malcdivcrfum  fcntirc,3^ 
ncgarcquaeftioncmpropofiram,  confidcratis  ejus  ratiombui  ad-. 
mittcndascjufmodjdcclarationisin  infcrioribus  fubfclliis,  patc- 
bttdariiis.      Ex  quibus  diA.  loc.  primacft  :  Nec  enim  habct 
{diH.Cdrp-^v.  )  injuriatii,  dc  qaoconqucri  posfit,  ciinri  anteh- 
li.conreftacioncm  ci  nendum  jus  fucritqujefitum :  Quidnicrgo 
pcrdcclarationemiplirjtiificri.acrcu^ptoptcr  injurias  leviorcs 
conventiis,  fc  i  palinodjalibcrarc  poflTct.    Hancaue  pra^icam 
((\ViK  eft|chs  rariofccunda)  ccu  piam  5c  Chriftianam  commcn- 
datcum  MMt.W^^fcmh,voh  J,  cor.f  2^9.  «        fcilieet qu6d pcr 
can»  animilirigantium  faciliiis  concilicntur,  rancor  &  immici- 
tiatollatur.fu  nptibusp;irc.irur,  &  litcs  abbrcvicntur.  Tertia, 
intcntione  nSereiii^fi  ni  ElcaorisSaxonijccfTc.  inordmdtyprocej, 
judic.tit,i.       Q^rfcntcrt^abcr.    Ca  .fasinj  iriarum,quantumpo- 
tcft  ficri,  abvq  ic  hngis  amba  gibus  &  ftrcpitu  judicn  componcre. 
HdaenmCdrPyoy$tii,    Prima-^i  itaquc  rationcm  quod  attinct,  H  pcr 
inj  .rasverbVle.aAoriantclitiscontcft.t-onem,  juxtahypothc^ 
RiiDn  Cdrryovit  ^ qna» tamen  fubfiftcrc ncQnlt,  cumitatir^cx 
inaIcfici^con\rahar:,r       1  infl^t,dMH.qudex dcUa.ndCc,  Tctu 

qu«1ltumi.iCurii/provincialibus  &  rcllqnis 

«iii,  itajiusu^fituoianiclitis  contcftationcm  »*Supremo^p- 


S  p^latibnls-juJirioaAcrem  hab:  rc  ^'^i  quoqucnonpoteft.Qiualocin 
j.jdkii  juspajtiummurarc  <5c  trib>icrencqint,quoclre  vcrafic 

fud  ijatLirar.o  habet  Ratio  YSLr.ijui^  Lil.quia  jus  ^emper djcicur  cfle  ccr- 
tum  ^finitu/  2.ff,a.iHr>& t^^jg^^^  Cujdcj  ohf  fcn.  IVcJe/fib.in^araf^ 
ffM  frehat  n  7.Undeetiam  csl'  tcljim  Dn.Babchhpart  j^concl.So  ut  in- 
pnatuscoram  Eieclori*  C? "laiimiffanis  aftibnenrinlHtuat ,  approbare 
haut  poffam.  Ex^^ecanua-faci^ne  Dn.  Caripz.»vfi ,  itaadrcrfus  ipfuni 
9  argumcntof  :  Quud  ia  cauiis  ifijuriarunvredum ,  pi^m,  Chriftia- 
•  numcd,  &citra  tam  Reipubiicae ,  quam  adtoris^jmnum  &l«fio- 
nemadlongaslitium  ambagestendlt  rolleodas  ,  &  proprcfca  iauda- 
turin  curiis  provincialibus  &  inferioribys  fubfelliis ,  iilud  hafce  qua- 
litates^  Elcdlorisfupremi  appeliationis ,  velialtcrius  fummi  tribuna- 
lisintuitu  ,  non  mjtat  ,  fcdin  iis  potliis  retinct  ,  retincrc  dcbct: 
idquecomagis  :.  Qijippc  quodPrinccps  fitvi<:ariu$Dci  ,  V^tr.Grega 
•90  Iholofan.infynt.liL.ss  Cdp.i.n  /.  Et  j  jdicium  fupremum  Pnncipi^ 
Jocum  tcncat ,  litcsquc  nnirc  6c  litigantium  fun,ptibus  confuicrcipc- 
dletadbonum  publicum  ,  l. profctand/tm  i ^  C.  d.judic.  Cuiusde- 
icnforcsfunt  principcs  ,  ka  ut  quodoculus  in  corporc  ,  &ratioia 
anima;  hoc  principes  in  Rcpubl.  efle  oporccat  ,  foiicitos  pro  pacc 
.confervanda  ,  <5c  litibus  cxpcUendi-v,  V^lent  Wmt.^n  ? auh.lt ttgtof, 
Itb.  /.  cap,  2.  n.  i.j.  &n.i2.  Stnd.  dec^if  tzo.n.S.  pcr  l  pcut  C.  d  ^emp, 
dppellat.  Majoris  fubfumpcioeftfacilis  ,  illatio  facilliraa.  Ubiita- 
quccadcmcftratio,  ibi  quoquc  efl:cadem  juris  difpofitio  ;  Er -lani 
fruftrance  dicitur  cfle  diverfura ,  ubi  nulla  divcrfitatisratio  apparct, 
ncc  allignari  potefl: ,  vid.  in  trad.  meo.  d.  afpellat.  in  crim  n.  7p.  &  Vci. 
Neccgopoflrum  penetrare  in  ullam rationis  divcrfitafem  curhot 
inpaflualitcrin  judicioappellationisfiipremo  ,  quam  in  Curiis  Pro- 
vincialibus,  &cet^rif inferioribus judiciis,  cfieobfervandum,  fta- 
,  tucre  placucrit,  D;;.  C^r^ifv.  nificam  vciitcfle  ,  dta.  rcjpanfn.  4  & 
annexam  ,  hifcevcrbis  ;  Q^amvis  in  fupremo  appeliationum  ju- 
dicio  pradica  illa  hadenus  non  obtinuerit.  Pctit  cr.im  pnncipium  • 
Namquc  ,  fi  quaritur,  cur  talis  pradica  inconon  obrincat  ,  nihil 
aliud  rcfpondet  quam  quia  non  obtinct.  Cujus  itaqucrci  non  poteft 
dan  ratio ,  imo  contra  eam  potius  militat  ratio  in  conrraritm  ,  cius 
Siuila  ,nccpoteft,necdebet  haberi  ratid.  Suam  quidcmoi  '  " 
,  aliquoprarjudicio^r^mj^^^i,  iir  yej^.  ^^,  ut.  sJib.       Acoloi  .^c 
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putat  D».  Carf^ov,  An  autem oiim,  &  aNte cjus tempora  ulla  prx^ 
tcrcaaiiacxftctdccilioin  hifcctcrminis,  injuriaB nimirum  (u) 
veibalis &lcvis  (2,)  dcclararionisantclitcm contcftatam, (  } 
praefcnrc  adorc  judicialittr  fadam,  i  Dn,  Carp^^vio  in  prad.  Crim. 
fatt.  2.  quiji.  97,n.  t6.t7.\ii  poiitis  &  reqDifiiis,  in  forocontra- 
didorioobcenia,  cft,cur  dubiicm  vci  maximc;Ncc  obftat  alicga- 
tumpraejudicium  :  QuidcnimtAliinpalTu&fimilibusfitfcniicn- 
-dKmdc  prafjudiciil.,  Kid.  m  ttaii,  meo  d,  appellat.  tn  Cfim.n.  7S&y6. 
Sicuti  Romani  Impcrii  ftatu$,corumquc  Confiiiariotum,  lCto 
rum&Politicorumpropriumcft,  litcs  abbrcviarc ,  Hutg.  I(uL 
-4.  ComtM^.  part.  /.  ItL  2.  (ap.20.num,  2.  Vjlent.  iVtnt,  wTarth, 
lilig  ^^P       ^^^^^*  S''     Ita  quoquc  Donunum  Car^^vium 

omnino  dccuerit  illorum  veftigiis infiftere  ciquc  curae cfic,ur non 
rantnm  in  Curiis  provincialibuf  &  inferioribus  Jiidiciis  Saxoni- 
ciylitcsprxfcindantur ,  vclabbrcvicntur  ,  fedetiam,  im6ma- 
.ximc  in  fuprcmo  appcllaiionis  judicio.  Idcjue  etiam  cx optima 
>hacrationeabipfo  Dn.  Catf^v  intraH.  crim.  part.  2.  qu^.fi.  97. 

14»  infcrta,  ut  nimirum  cvuentur  corrcdioncs  &  difcrcpantiji 
•  indijudicando,  qnae  in  foro  haud  pariim  noccnc.      Nequc  Dn. 

Carpzjov.  inifta,  nequcin  qu^fft.  pracedentilm  94-  9S-&  96.  ubi 
•tamcnplcna  manu  matcriam  vcrbalium  injuriarum  perftringit, 
ullovcr'         ricmcntionenBC#nTraria?obferTantiap  in  fuprcmo 
•appella  Jicio.       Miror  itaque,quidipfi  vcncritinmcn- 

tcm,  qnidquccaufae  ipfum  potucrit  morcrc,  ut  poftmodumin 
n/ponfisdid.  loc.a  fana  fua  ft ntcntia  difccflrcrir.  Q^ippcquAd 
praeterca  corrcAio  juris  in  owini  intcrprctationc  fit  vitanda, 
Gtmin.  Conf.iih  pranutto pro  dedarattor.e  in  pnncipto  Cardin.Tufch^ 
'f  lit.  C  (oncluf  H0^7  ntim.  /.  &conLluj  iof6.  numero  3.  4y&  (eqqt 
Atqucjuftitianonpo(fitnonadveifumcirc  >  fi  in  litibuscandcm 
vcl  majoremctiararationtmh-ibcntibus  ,  ;us  divcrfimodi  fuc- 
nr  .ir^miniftratum  ,  vcl criam coi.^raria  liiis  dcciCo  infccuta, 
oceft  Pff  /i^^  matrlm,  l  V^mp$nm  ,  9j  de  wf?4f,  geft, 
-ctuf  de  Ele^t.TiUckm.  ojnf,  10,  num^  72,  voL 
,  lit\g.  Itby  I.  cap,  /I,  numy  /j.  Tcrtiaratio 
m  Cdft^om  i^pc  dia*  dcciarationij  admittcndK  in  Curiis 
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Ffovindallbujr,  &  rcHquis  infcnoribuj  judiciis  SavonicIs>  cll^ 
fncn>  .atcntio Screnifr^ni  EiciStoris ,  c-iu''jt  injfiriarujfi  absquc 
longis  arr: bag  bus&rtrcpitu  judiciicompop.crejnbcntis  in  Oriin, 
ftoi  f,)u:iici4r  tit  I  bcfen^^r^ober.  Cuju5VcrbaformaIiarcfcrt 
Dn.  CdTpT^ov.  in  tTAii,crim.farti2,qu<t^,97  »- /f'  ®amifnt<fct 
lci4/ilicl)<n/  unD  o^iu  ^^incrfctfd^r/  Du  jwifcfjcn  l^cn  ^arf<»)en  cnr» 
(fan^ene  irrum^eiv  aufo^er|iin  injuricn  ©acfteu  /  (n  n^eirleufrcjeii 
re.bJltcl)enproceir<5en>iefen/  fonbern  fo  rieflmmer  mii^lii)/  ju»or 
»cr!ii  t)(  mvbt/  cb  ^(e  ^irfepcn  uff  Hffi^e  lUrt^  gurcn  iu^er^leictjen. 
Hacc  funt  vcrba  geiicralia.  Gcncralitcr  autcoi  di(5ta  gcncralitcr 
dcbtnt  int«;lligi,  &  I«gcm  (Ivcconflirutioficm  gcncralitcr  &  fim- 
pliciccr,  fcuindiltint^e,  loq^icntcm  gcneialitcr  cffc  intcHigcn- 
dam,  conft^t,  fretio  t ff  d  VuUicinrems^.L  in  fr^f/dem.rf.  4, 
•  uit  f.  4.  teftdm.  mUttar.  l.  i  geueraiiter  t  ff.  d.  legAt.  ^jutfi.  leg.  /. 
quodautem  ff.  d  aiedt.  Et  ?cxubi  noji  dillinguit,  nccnoi  difHn- 
guercd-bcmns ,  /  non  dtjlmguemHs  S2,ff.  d.  receft.  drltitr.  Qui  3«, 
tcmlegcnondiftingnentediftfnguit  ,  isnoRtantum  praetcr  jns 
facit,  fcdetiamcontrajus,  /.2.  4.  initmmf  d  off.jud.  C^ntra 
quicumlegistcxtunavigat^fccuruinavigarcdicitur:  Ratio,qu5a 
nonampliujdubitatfoniulJuspoteftcftclocus,  Bj)land  aVkU.iih^ 
icon[  2S  infrinc.  nefemb.fart.^conf.ioSmg.  id  quod  ctiam 
mninoobtinctinjuribus,  &conftitiafionibuf  omnibusfivc  ordi- 
nationibusSaxonicis.  Nam,  fi  iuiSaxonicum  non  iraclarum 
cft,  otinriscommuniscorrcai#nemintroduccrcpoffit,  ftand(jm 
cft  Qmnino  juricommuni,  ctiam  in  foroSaxonico,  Virgtl,  Tingiy 
tnqudft.  Saxon.49  n  &  j4&jurtbusihicitatU.  Ubictiam,  qnbd 
juriscommuniscorrcaio,  quoadfieri  poteft,  Cr  v  tanda ,  f.  f««  . 
deje^Hs  d.  confuetud.  ncqoc  ultcriuiadmrttcnda  ,  q  »am  pcr fpicuis 
vcrbisexprimatur,  itb  Sancimus  Cd  teflam.  l.fifervg  ^  non  dixit  t 
Trator  d.  ac^uir  hared  VtrgtL  Vingtz..dia.ioc,  Sicnci  itaqncbonis  A 
jutium  ratianibu*  affirmativam  qnseftronis  propofitae^  q..oad  fu-  i| 
prcmum  appcllationis  iudicium  Elccaoraic,  firmatum  c^carbi 
tror,  itactramin(ummoCamcr«lmpcrialis,  vcl  alio  n,nrcmo  J 
tr.bunalieandcm  .  proptcriilarumidcntitatcm,  obtincre  procul  . 
«dubio  diinitabit  ncmo.  t^tuvuji  j 

.  7         Infuper,  fi  in  tcrminis  hujm  gusftionij  in  foro  inferiori  '  """^ 
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aoteiitisconteflationem  nolict  «dmitti  ejufmodldcclarationei 
^onventi^  &:  hicproptcreaadruprcmumappcllatioius  iudiciamj 
•  quodci  tanquam  gravato  poffct  prohibcri,  ncmo  facili  djycrit, 
piovoCarct,  jT  ftitia; raticni non torttconfcntancam ,  appcllan- 
tcm  a  limine judicii  icp«lleTC,  fcd ctiam audirc, gravaminc rcle- 
rarc  ,  &  fcntcmiam  judicis  ,  1  qaocft  appcllatum  ,  corrigcrc. 
Qiiodfifir  ,  fruftra  dieitur  infupremoappcllationisjudicio£lc- 
dorali  ti*lcm  dcdarationem  non  haberc  locum.  Qu6d  C  ^ais 
fortaffcrcgcfferit ,  diycrfumcffe,  quandocaufa  per  viamappel- 
lationij  dcvoWitur  ,  &  quandopcr  modum  fimplicii  querclzin 
fupreme  appeliationis  judicioElfdoraliadioinftituitur.  Rc- 
fpondco  >  quamviihjccperftfintdivcrfa,  attamenhoc  in  paffu, 
qunad  juri^  cffc<flum  ,  nonfunt  divcrfa  ,  nequcdivexfam  ,  fcd 
eardcra  habent  rationem.  Ideoque  ,  quandonullapoteftdari 
divcTfitaii*  ratio  ,  non  funtcenfcndicafu^jurcdivcrfi  ,  l  genetd- 
Itter  f.  d.pdiltu.  ct^amfi  pcr  fc  cafus  fini  divcrfi  ,  CrAvet.conf  -  iSr. 
n.  2.  Renel^d.  reg.  fec.&  Ecclef.  lib.  cUJj.  2  CAp.  i  /.  u.  SS-  Prae- 
tcrea  promptum  cft  jura  juribiis  concordare  ,  utevicetur>urium 
corrcc^lioet  contrarictas ,  /.  un.  C.  d.  inoff.  dottb.^entk^,  d.  reg.  fec.  & 
Eccleflih'2.  cUjf  2  cAf.  n.  n  n.  Et  omnino  fub  uno  codemque 
:Principcoptimaeftjurium&Iegumconformitas  ,  exfupradida 
ratione  Dn.CA7pz.ovii ,  ut  tvittnturcoircdiones  &  difcrcpanriai 
injudicando,  quajinforohaud  parum  nocenc  I:a  lcgiTius  Excm- 
plum  ,  dcmuiicre,  nimis  incivilirci & injuriefc Jocutadeq  jo- 
quaiB  ,  Cujujinj^asvocataedcclaratio  ,  fc  nimirum  dcadvcifarxi 
fama  &  teligione  fcmpt r  bcnc  fcnfiffc  &  fentirc  velle  ,  4  judicc 
inferiorenoluit  admitti  :  Propterca  ,  ab  co  ad  SummumSabau- 
jjjgScnatumfuitappcllatBm,  qui  pronunciavicmalcjudicarum, 
8creamabfolvit  ,  apud.  Ant.rabr.lth.  f.tit.  ^o.d.injnr.def  9-  Non 
poteftiuftiti«noneffcadverfum.  fiincafibuscandcm  ,  vcl  ma- 
jorem  etiam  rationem  ,  habcntibus  ,  jus  diverfimodi  fucritdi- 
aum  &  adminiftratum  :  Ceu  fupra  probav^V.  Qnippe  quod ju- 
ftiiia  ,  cujusSaccrdotesICtidicuntur  ,  eft  conftans  &  perpctua 
voluntajiusfuumcuiquetribucndi  ,  per  Injl.  <!.!.& L  Eta?qaa- 
;iitattroinpTOCcffibuf  i  juris  &  juftitiac-idmmiftratione  ,  cffefcr- 
idam  iubcnt  m^r.  Vieteff.  ie  Ann^  ij?^- *•       i/flim  mifW^nnb 
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5n)if*eii  Oeg^).  Oldcbfs  Sf^ntxnunt)  ^utctt^ancn  in  ik\A)(\\  fdHcn/ 
glc(|)9vcdbf  unDpraceflTcrfenr  /  im^  m6  m<n  mif^cfjjcilcf/  Cicni 
on^crn  nHf  j^oimci^crf  tDcrbc.  Ezdt^nno  1600.  \,  Stnfcmaf;( 
frirfcr  &c.  mmm\\(i  \mmi)(tx/Pc»CiiGn:tniinb  Q^cifi^cr  crinncrc 
tt>cri^cn  /  (T:l)bcrproce/r.  ()4(bcr  ctnc^  ^ki(bmi^\im  ftyli  in  rccfcrcn 
au^cbraucbcn/  unb  allc  conrraria  praejudicia  ^»l&uict)  ,$U^<rmct^c?7. 
Necnon  Rcccir.  Imp.  novifnmas  >  dcAnnoi^j^.  ^80/^0  t)lc: 
aba.  io,inverbu:  (RoIIcnMc  AirciTorcsfoIcfic  jc^cn ctnantcr  l^ufcn^ 
bc  praejudicia ,  in  adc  n?cgc  m^mn  f)clffcn  /unt)  Da  tl<l)  fccrafciijcnSiU 
fccacbcn  ivcr&cn  /  'furtcrli*|l  in  plcno  flc^j  cinc^  ©ctt^iiTcn  t^crcin^ 
ta[>rcn. 

au  ^  s  T I o 

T  E  R  T  I  A 

Jn  in[uriam  Verhalem  ,       tacite  ,  Ve/exprejjc 
offenfo  remtjfam  ,  autlegitime  retortam  ,  nihtl- 
ominm  Ma^tjlratu^  ex  of^cio  punire 
fofflti 

Eluti  in  eademmateriainjoriarum  ,  iniquisfuii  af- 
lertionibu.  ,  fifci  promotor  apparet  Dn.C^movm, 
quoddemonftraviin  traAatu  meo  decadum  ,  cof- 
tr.  ipfum  antea  editum  ,  ^u^ft  4,&  j.du^d.  3.  ita 
h.c  denuo    ut  &  infra  ,  A»;^^,,,^.  | 

larem  eju,  fautorem  &  promotorcm  fefe  oftcndit 
quaeftioncnilMiic  ,  line  ieee  &  ration*    !™,a  ^    !  °"""'"» 
^  »     •       «,  latione  ,  loio  contra  rationem 
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}ur!t  ,  ta>n  dtvim  »  qukm  humani  $  au(h(5ler  affirmando,  in^ 
fua  jttrtlpr  f^renf,  fAtt.  conft.  ^6,  def.  9  prdft.  Crim.  part.i. 
^Udj^  9i.n.^i  44'&  SS.  Hicitaqucapplicatur  rc<5ti(rim^  :  Eru- 
bcrcendum  crt  finc  lcge  loqni  ;  Et  ultcrior  Commoda  hujnsbro- 
ca.  diciexplicatio  ,  vid^ndaiM  \  .  hujtu  dccxd»  4.  n.  2.  s»&  (qq. 
Dodori  ,  licitmagno  &ccl€briori  ,  non  tcncmur  crcdcrc ,  nili 
AiAa  (ua  claritdiliicidisque  textibos  >  vcl  argente  rationc  probet : 
Qiiod  demonftravi  intf.  meo  d.appetl.  in  Crim.n.  ii.&  decad.fnea  z 
i^titR.  /.  n.  9.&qujtft.  io&  decdd.j.qud^  7.  n.n.  Icem  ,  Dodon' 
nihii  alleganti ,  in  quo  habeatfuiidamentum ,  credenduni  non  e(l, 
lamli  ficcclcbtrrimui  ,  Vrurkm.  vol.  1.  conf  j*.  4. 2^4- 9-  Evcrhy 
tof.  mUc  dlf  autont.  n.  iz.  Fcltn  ddcAf.  i.n.  <;4'infin.€xtr.d  con- 
fiit.  Dectdu.  yol.  I.  conf^S.  n.  Minime  icaque  haic  tirertioni  Dn. 
C  ^  j ,  medio  terminotamrationis,  qua  nlcgisdcftituti,  fi- 
d,  ibucnda.  Dovf^orcnim  dcbct  conclulivi  loqui  ,  &  pau- 
ca, &util!acffandere  ,  Vurif.d  Vut.  intr.d.  Spdicut.verb.notorium. 

'^Hdex.n.  4  fdg  mtbtSspt  Et  line  juris  autoritate  nihil  tcmcre 
-  ij.erarc  ,  /.  dtffenttcntis.  S-C  d.  repud.  Hartm.Vtft.  Itb.  2.  quxft.  13.  n 
j  6,  infin.  Dn.  Carp-^ov.  Itb.  s  ttt.  S.  rejp.  Elc^or  72.  n.  7.  Nequc  Do- 
orifaus  jurisdir.narclicet  ,  fcdfolidas  alfirre  legum  inccrpre. 
lioncs  ,  Vruckm.  rol  i.conf  so.n.  29 Tantum  itaquc  abcfl, 
utpromcrofuoarbitrio,  c  J»quam  Dodorum  conveniat ,  opinio- 
ncmnovamiiuelegc&rationc  ,  Scconrra  rationcm  jutis  tam  di- 
vini  ,  quam  humani  introduccie.  Qui  contra  niti  f  crit  auf  is , 
cnm  omnino  ,  &  plus  mer  ti  appoliciffim^  q  .adrat  dodrina 
Cdrpiovttl}b.6.tit.7  rcl}.E'eci.7o  n  6  cxB<ld  tnl  uit.n.  s 6.  vf 
ddferte  ,  dnttqui  mugna  renerattone  &c  C  d.  edtil  dtv  jidr.  toB. 
Jndr.  jilciat.  d  praf  rtg.  i.  frtf  45>  n  3.  vf  & factt.quodnotat  Baldus. 
Hurtm.  Vtft.  iU».  2  quaft  /.  ».  i/.  vf  anttqutcntm  Doclorcs.  Qjod 
nimirum  antiqui  Doaorcs  magna  vcneranone  fint  prafftan- 
tiores  modcmit  ,  pondere  ,  numero  &  mcnfura  :  A  quorum 
rtfpor.iTs  non  liceb^t  judictbus  difccdcrc  ,  f  j!»  d.  jur.  natur. 
L2  f^.  poft  origimm.rf.  \uru  ctvtlit  fctcntiam.  d  ortgtne  jHrts.Vctn 
Gregoru  Tho^of  Mrt47.  Sjntagnu  capite.  7. 
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7  Hodicaatein  ftcoseft:  Qti?an#D  tcnctar  judcxfcqni  fcntentiarn 
coruin,quiconfultoribu5  rcipondf  nt  ^fiiniqoa  ubi  videatuj,L«i. 
^man.  citnf  22S.      Sunt  enam  fenteutis!  &  opip'f>nei  Diidorum 
probabiles,  non  ncctflari»,  gi  adfu'uc.  C.  d  legih.  Thohf.  diajic. 
Ncgativa  igitnrhujuiquacftionij  cft  tiifr  i^iim^,  nrionTbusinfuper 
g  contrariis  fufFaifa.    Quanda  enim  j js  i ft  acquifitum  paici,  fed cx 
aliqua  caufa  fufCTVcnic-  ri  (  veluti  in  caiu  hoc  {«ropofito  per  inju, 
riarum,  vclrcmi/?ionem,  vcl  retorHoncm  )  txflinguitur,  cicilin* 
<5lum  quoquciiiud  eft  quoad  fifcum,  Seb^ft.  GudiLT^in.  d.  defenf.re^r. 
defcnj.  2  cap,  i  num.  3  Cdrd.  Tufch  inrerh  pfdfctiptte.  ccncl,  S7i  «A«r 
^  lul.CUr.inpra^,  Hf.  ftn.  qUift.  jo.n  6     Lt  ptrtc  lapfa  pocrian  ,fu, 
pcrinjaria  privatafundatam,  rtmirtcnte,  ctiam  judexcamitcrieJ 
terctcnctur,  T^^ut.  d.  ^ffliil.d.  ttfiKfeui.qudftnt  regai  yerh.  pan  rum 
^.^f,    t^retin.  in  l.fi  quuff  d.  fnnmmiff.  rid  decad  meam  s  qn^fi  4^ 
n.  4&qu(tfl.  7  n.ij.  &  17  Perrationem :  henimcifcnfuiconquc- 
rinonpoten,  crgonec  Rtfpubl.  ,  quap  iili  prohibct,  nc  con- 
qutrsiiury  iHiClar.di^.qudft  jo.infin.      i  nde,  fi  in  cafaillatae 
injurias&lcgitimcmntuorctcrcae  ,  utercjueadiudicem  provoca- 
verit ,  ab  obfctvationc  judicii cft  abfoivt:ndus  urerquc ,  y^nt  F^k 
incodjtb,  p.  tit,20.def.3.n.y,    Ncc  adjuvant  D«  Carp-^ortum  pro 
tucndo  fuo  crrore  in  fupradid)^.  locis  altegati  Dd.    Qu«a  non  lo- 
quuntur  de  caufa  injuriarum  vcrbalium  ,  ncdum  remiirarum  , 
rci  Ilgitime  rctortarum ,  fcdin  genercde  privatisdcliftis  ,  cim 
,  quibus  tamen  concurritintereire  publicum  ftatuentes  ,  qu6din 
oranibusprivatorumdeliiftorum  rafibuf  ,  inquibusper  inquifi* 
tionem  ,  fiyccxjndicisafficiopottftproccdi ,  &  dclinqutns  pu- 
nirc>  fcmpercum  priTatautilitatcconcurratintcreffcpubllcum: 
Vclutlpatet  cxempiii  ,  nimirum  Caufas  ufurarum,  (ufpeAitu- 
toris  )  mircrablliumperfonarum  ,  &  aliis  narratis  ,  i  Burt.  in 
/.1. 4.         adeoff.  d.  injur.  lul.  Clar  Ub.  s*fent.^.  ult,  quafi,  ly.  infin. 
Quanquam  kic  teftetnr  etiam  de  praxi contraria ,  ut  propterca  ex 
co  nihtl  certipoflltconcludi  :  Etilleprincipaliterdt  injuriisrca- 
libusatrocibias ,  quibusetiamofFcnditar  Rcspub.IoquatLr.  Idem 
fentiunt  Dd.  inhcis  aDn.Carp-^oV'  citatvnecnon  in  addit.  %j{ugufiin. 
BonFrancifci  ad^ng.  ^^ret.  in  verb.  haceft  quadam  inqutfition, 
feqq.   ln  Caufis  a«icm  injnTiaruin  xcrbaMum  non  concnrrit  in- 
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mcAe  publieum  >  neque  Rf^spnblici  Iiedltur.  Erge  »  Si  quiV  - 
quamtortaireaufusfucrjcnegdteminorem)  te(erenclo»  omnino 
iAterefTcReipub.  Bniimirnm  fub^iiciremptr  vivant  paciHciexcra 
omncjurgium  »  mutuoamor€&  bcnevolcnrfafcfeprofcqaantur, 
&  non  tancum  non  facftts  aut  verbcribus  ,  fedetiamnequc  verbli 
fefeinTtcemotrendant.    Rtfpondetiir  »  qtt^d  ejusmodi  pr«ten- 
iuminteicfleficremotifnmi  pfticum  >  6cnoninhifceterrii  ,  nbi 
angelornm  naturaindu)  nequit  >  fedin  coeiis  qasrtndum.  Infu- 
perpotiusintercflReipubl.Chriftianas  ,  utunus  alteri ignofcat. 
Quod(T  decorat  priTatum  ,  indgni  dedccori  ericMagiftratui  vel 
judici  fadum  contrarium  >  etiamli  eflTent  (pofito  contra  verica- 
tem  autefTi  minimt  conctflo)  privatorum  tnjuriis  vcrbalibus  laeiT, 
vei  ipraRefpub.  dici  aiiqualiter  polTecofTenra/      Si  Dd.  a  Dn. 
Cdfp^ofto  cicatialiter  fencircnt,  cuihbecChriftiano  pcdori  diju- 
dicaiidam  relinqoo  ,  an  non  vim  inftrrcnt  non  juribus  humanii 
CDlummodc j  fcd  etiam vcrbo divino,  Chriftianae charittci » natu- 
rali  rationi  &  ae^uicati, 

Ntcquicquamadminiculi  ,  hocinpaffu  pxmikt^t  Domttto 
Ctfrr^tfv;*  prJpjudiciaScabinaCns  Lipficnfis ,  propccr  rationts  in 
tra&.meod.  aifeiat.  in  cduf  crwiinAl  n.  75  &  jk.yidenddi.  Zt\m 
tmmoderttu»  multorum  «rrorum  catiacft  nsjqui  praefunCjcA  quod 
Cum  prudentf a conformare  fe ncfciac ,  uti  &  ^mbitio ,  quandoni- 
mirum  Magiftracustcveritudirccnpiunr^c  gioTiam  fuam  col!o- 
Ctcam  putant  in  fubd«t's  fic  g»»bernan«l  tir  nc  m  mmimo  unq;  a 
irattone&Ugibnsipfidef  i^ca:  t,  Dtddc.SfMvedt.  tn  ided  pnnap. 
ChripdnopuUt.ljmh  SS  propefin  NeccbjUr  Dn  Cdrpx.ofii  Ulf^ 
^pxiuoiu  jttnHnr  jorenl.pdit  ^ndef.  4-  1 
Nam<i;eqnalirasnocoriihocir  fl"- 
dcrrahit,  nequeilludminuit 
iniblrcum,  ubin>illumcft. 
da,  qii^in-matcria,  dcquaiij; 
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'  ojiiria  fit  notoria. 
nth.l  addic,  nrq« 
ri^c  tjcit  i  itercftc 
a<  noficft  ittendiTi- 
ratOT,  Hiftm.  VJi. 

4  d  f. 


M  f,  nuift  iJ,n,  14-.  Dn.  C-rp^o ■  m mf/p,  f  t  r't:  z.  confi. 

„        F.nftrao<'r.qoe,  O' odp.^..  r>  „  ri  mo  .  i.  l"C  .t  Un. 

mrum,  ncdum  .iowiiaru.ii,  ibideintac.unt  ment.o.iem,    C  r 


IV  J^n.  CHrfzfiviiu  in]\jit\SLtum  rcrbaiiumremifTioni  5c  reto.rriopi  eu 
dcm  cffedlum  juris  dettcgare  volucrit ,  qucm  rcdc  tribuit  annali  prat- 
fcrlptioni,  caufam&divcrritatisracionemnonvidco  aliara  ,^uain 
qnod  judiccs  inexadionc  poenarum  pccuniariarum,  fifco  applicaivda- 
rum,  pluspromptiacfeduii4uamparcft  ,  ant^um  raro  cxfpcdcnt, 
&ita^i  pcricnlo  Exccptionis  annalis  pr«fcriptionis  fifcum  rcddafft 
fecurum, 

6  Hinc  puto  noncflc  practcrcundum  ,  cjuod  Carpz.ov  inprd^. 
Crim.part,  2.  dict.  ^udfi.  97.  abinitio,  ponat rcgulam,  exccrcbro 
fuonatam  ;  Qucmvisncmpe  injuriantcm  iiltra  intcrcflc  partis  of- 
fenfac,  cui  vel  palinodiam,  vciinjuriarum  acftimationcm  pracftarc 
dcbct,pocnatencriarbitraria:  fubjungcndo  ftatimiimitatipncs,casq; 
•rdincrccenfcndo  :  cx  quibus  funt  rcmiflSo  ,  tara  cxprcfla,  quam 
tacita,  rctorfio&annalis  pracfcriptio.  Huic  «.  jj.  C^y^^.  uf  ctiam 
injuri/pr.forenf.part.  C^inji.  4^.  def  li  pUnumjuris  &liraita- 
tionisarcgulatribuit  effcdum  quod  nimirum  adioni  injuriarunl 
vcrbaliumT  unius  anni  iapfu  pracfcribatur,ut  i>cquc  iacfus agcrc,ncque 

;judcxcx<  fticiocontra  injurianrem  proccdcrc  poIEt :  Illisautcm  ni- 
mirum  rcmifliioni  &  rctorfioni  ncquaquam/cd  dat  judici  potcftatciiH 
rcmiflionc,  Ycilcgitimarctorfioncpartis  non  oWlantc  ,  cxofficip 
contra  injuriantcm  proccdcndi  cumquc  punicndi.  Quodnon 

7  tantumcft,  utantcdixi.  contraomnia  jura,  fed  ctiamcontranatu- 
ram  limitationis,  fivc  cxcc^ tionis  a  rcgula.quat  hunc  habct  effcdum, 
utiiraitatum  fivc  exccptumnonfubfit  rcguiac,  fivc  fubcanoncoUtL- 
neatur.  Ilacc  autemduo  D«.  Carp^ov.  fupr,  di&.  loc.  fruftrancc 
limitata  ,  nimirum  injuriarum  verbaiiumrcmiflSo ,  &  lcgitima  re- 
torfioineffcdumanentfubcjusrcgula  :  Id  quod  fcmct  ipfum  oftjcn- 
dit,  ac  propterea  aiia  probatione  non  indigct,  juxta  i.i.ff.  d.  in  tn- 
tegr,  reftit.  Qiiia  pars  larfa  ,  fi  rctorfionc  fibi  ipfi  fatisfecit^  aut 
femisfio,  locoiatisfadionis,  ci  piacuit,quod  judici  pcrindc  cft^iunr 
Tcrquoadpartena  cf  plana.  Quodautcm.  judici  nibilcmmus  1. 
bcat  cffc  integrum,  rcmiflionc,  aut  rctorfionc  non  obftantc,  cxpf- 
ficio  arbitraria  pocna  afiiteje  injuriantem ,  co  ipfo  djda  limitata  fi^c 
cxcepta  manent  fub  rcguja ,  ncque  iis  vel  taintiiium  iribuitur  dcliini- 
tationiscffcdu.    Ideoqucplanc  incptc  &  incopcioni  H;;.  r 


piCK  hmltari ,  qu»  iliiclc  &  omni  ex  parte  maiunt  luh  regula  j  tC 
nullitcnus  ejus  iimites  egr cdiuntur.Si  in cafu  rctorfionis  &  remif- 
fioriii injuuriarum  verbaliom  citracontradicftionii  implicationem 
vult  dici  vcri,&:  effc  limitatiodi^flae  regulaj,  Msgiftratus  vcl  jndex 
ncquaqijam  potcll  contra  injuriantcm  ,  cx  or}i<;io  proccdtrc  , 
&  cum  arbiirarii  punirc. 

'Praetcrca  m  iximc  ,  Chriftianum  cft  ,  &  hominum  prfl*  ^  * 
denthim  ,  qnantum  fint  puilica  nota  ficri  poteft  ,  injuriarum 
•bhvifci  ,  'Ptcr.  Greger.  Tholof.  in  Sjht^g.  jur.ltksS  C4f,  7.  n  6, 
Siitaquc  Chriftiamim  cft  ,  rcibali  ii  juria  offcnfum  ,  modA 
^ftraftmaf  jarturam  posfit  rcmiitcrcinjurlam  :  Ccrti  ,  magij 
qaam  Erhnicum  crit  ,judic€m  ,  non^laefum,alienam  rerbalemin- 
juriam  ,  prr;<;rciquc  rcmi(Tam  ,  punirc.  ThcodojTus,  Arca- 
diu$  &  Hbnoriuj  impcratores  nullum  maledidum  in  Ca^farej 
elTc  vc!uerunt  ,  iw/,  ««/c ,  C,  fiquii  impctAt,  maUd,  Quoniam  , 
inqniunt  ,  U  illud  cx  lcvitate  proceslit  ,  contcmncndum  cft  -. 
Si  cx  infaniki  ,  frvifcrationc  digni  fimtim  ;  fi  ab  injuria  ,  rc- 
mittericium.  Qvx  funt  intelHgenda  ,  fi  lex  vcl  cxcmpli 
njeccsfitas  punlri  fcclus  non  ftatuat  ,    Tetr^  Gregor^  ThchJ^  i» 

-  Hjc  vidcre  ti\  ,  etiani  ipfisfimos  impcratcrcs  injcrias  ver- 
bakj  ,  contrafc  cvomitas  ,  parum  vel  nihil  curare.  Tan- 
ttJmit  ~  ft  ,  ut  velint  eascurioLrdifquiri  ,  &puniri^nifr 
hoc  p  .  -  icccsfitatis  ratio  •xpcftuler.  Cogita  i^aqiic  ,  quf 
Chriftianut  aadirc  cupis  ,  ru  rigidisfimc  ,  nedum  iniqufsfirre 
jodex  ,  quM  tc  dccncric  .  fi  non  tunm  rfficTum  ,  ncqnctuut 
judex  >  fcd  tanquam  perforraprivata  verbaii  forfitsn  fis  cfFcnfus 
inj'  r?a  :  Sic  miniis  proprer  Jrjntiam  alienam  ,  camque  rc- 
milTam  ,  vcl  alio  modo  f' blatam  ,  [ctna  pecuniarii  ,  neqne 
tantilla  afficies  qucnqnam  :  Id  quod  plutibus firmavi  qudi^y  4. 
.  &7.  4ukd  tnt£Z.  Erronta  &  dctrimcntofa  fua^traditione  eripic 
£)w.  Cnrfx^f.  judicibuj  viituiis  cxcrcitium  ,  &  fubrogat  avariti* 
Compendiuni.Msgnanfmieniminiutia^^fibiillataSiquantum  ferta 

tecSiquefamaficTipore'    ,  fccundum  vulgarc :  fnju- 

fla,nccinfercnd3.nccc  ,  a.  Omni$injuri«proximi 

«on mcmineri5,&-nih!Jagasinopcriboi  \T\]t\riXjEal,(Mf  rif.vf^ 


Qu#d  ita  vertit  D.  Lutbem  :  o^c*e  in^t  ju  jetiau  fltte  SKiffct^^f  /  ^ 
iinD  fu^lc  tcin  a)iutt>fUin  ntcftfy  wen»  tu  flrdiftdi  falt,   Non  qnflcra^-. 
ultionem),  nec mtmor criis  mjuri»civiumtuoram  ,  diligcipro- 
ximum  tuum  ,  fkut  tc  ipfnKi ,  nam  cgo  fum  Dominui ,  LertK 

zj  cap.i^,  vf.  17.  i^.    Contri  :  judiccs  ex       C^jrf^t^vii  doftrina,  \J 
pccuni^  ford?da  puBiunt  injurias  alienai ,  praetercaLpc  rcmiflai , 

vcl«rtcrdilutas  ,  utitaiintillorumrcfrigcria&alimcnta.  Cum  _ 

camcn  injuria  ,  fcmclrcminTa  ,  in  pcrpttuumroffliflra  cenfctQr  ^  |  ^^J 

/.  aHxtimm  tn  fr.ff.  d.  mmrlb.  tyfldat.  d.prafumpt.  reg.  i.prafult,  Fd^  ^^^^ 

rinac  1.  conf,  crim.30.  «.  14^-  LanceUt.  d.  9ff.  prdter.     5.  tit,  de  injur.  '  j 

Z4  idquc  aon  tantum  quoad  pffcnfnm  ,  fcd  ctiam  quoad  judiccm;  ' 

Vcluti  fypra  probavi.    Si  judcx  autcm  nihilominus  de  fado  >  ' 

qaafi  cx  officio  rtmiflfe  tcI  rctort»  injuriw  mulaam  excgerit  ,  ■■-''^ 
meojudicioltnge  «bcrrabita  fine  &  intentioie  ScreniflimiEle- 

aoris,  inOtdin.proceff.  judy^nng  1622.  ttt.i.^M^C^n^mcAiXinverbis^  '^1 

tm\tw\<bt  Uict)tUcbcn  /  K.    quaecftpax  ,  &  rancorisanimorum  ' 

fupprtflio  ,  Dw.  Carfz.ov.Ub.  2*tit.  j.reJp.Eie^.  66.  n.  ^ 

/7.  Judicesavari ,  &  muiais  inhiantcsimpiiofficialcs  (^quod  -^*" 

proptcrmatcriac  cognitioncm  hic  obiter  annedo ;  poft  trcsqua-  ^  ^ 

tuorve  annos  muiaant  Intcrdum  fubdiros  proptcr  Exceflcs  .*  * 

©cbwd^cn  (?ia  /  unb fortern  t<n  «nr<rf()an<n  aU<m^  na*  ^rep  cfc<r  •'^ 
i>ur  3at)r<n  /  n)<3<n  t)i<f<t  olxr  i<n<r  <>QUxtx<u\t(\%  t<n  gr<i?<|  at/ 

^4«/.  M4//.  m^^wf/.  i»  ^f.  praSt.lit.  F.  verb.  ^xml    Cum  tamc4i  |M»a 

mHiaa,  quatnjtidcxeftminatus  ,  nondamtamcnimpoftit,  vel  'Wtt8« 

ea,  qua&coramiflaeft,  declarationeadhncnonfafta,  uniusanni  IWif 

pcriodo  praefcribatur  &  exftinguatur  ,  ade^  ut  amplins  dcbita  ^\ 
declararinon  poflit.    Idc6que  praeccptojudicis  ,  vcl  ftatotoE* 

pifcopi  vel  altcrius  Magiftratuf  ,  pcenl  certi  adjedi  ,  poft  la.  i»iei,  | 

pfum  anni  exigi  ncquit ,  nehener,  diH.  lcc.  Henr.  Kofent  d.  feud,  *)IiikI 

26  cap.  s.  c^ncL  si.  ex  Bart.  Bald.  aliis^  Dd.  ibidem  cttatie  Quid  itaque 

de  iis  fit  fenriendimj  ,  qui  cum  dcfun^ais  litigant  ,  coriiiiiquo  Nite 

animas  contriftant  ,  quorunBcincrcspicrtvcrcridcccrct ,  L  apud^  Wi 

$.  adverfm  in  fn.  d.  exceft.  doli.  Cothm.  voi     re^     »,  j2     Et  qrf'  %m 

adebiuntindifcrcti,  ne  dicaminiquiflimi &cxtremi  impudcn-  4,t' 

tcs  ,  ut  poftlapfum  duorum  ,  pluriimvr  annorumi  tcmporc  W 

mon»  ejus ,  qui  ahcuju^exccllbi  infimulatus  ,  8c  ft  defendero  Sc, 
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wquit  ab  hercdikoi  taaiaam  cxigere  non  exiibtfcutK  I  Guirl^ 
idiotafacil^intelligit. 

QnimdocileiredJanturjudices ,  cxinjuxiariim  fcholapro-  x; 
dcuntei  ,  muifuorum  informatorum  traditionibus  acqaicfccre 
noapoffint  ,  ftdpUiiltramachiiicntur  &aculeatumingcniifui 
acamenexcrccrcvolint  >  rccenscxcmpltim  ,  quodinfadocon- 
tigitrcfcio,  commonftrat  :  Matufs  conviciis  fefc  inviccm  pro- 
IcidcrantdaocombiboiiciiBtabcrnapiblica  :  judcxdnplicislu 
criaucupiovocatairawqiainjudiciDm  ,  folam  fimalans  rccon- 
ciiiationem  ,  compartntci  inpricBis  maxime  laefum  hortattir  ad 
concordiani  ,  &mutuamrcmi(IionemdiIigentcr  ,  cumrationi- 
btts,  cam  nimirnmcfrcpfam&Chriftianam  ,  nccnonid  gcnus 
aliii  narrando  multa  pr occffiis in juriarum  incemmoda.  |Illa  tan- 
demobtcma,  &remjfrishincindcillatiiinjarib  ,  caufaqocin- 
tcrpartcsprorfmfopiti  ,  cxigit  muldam  ab  arroquc.  Quam 
decipuIampralcrtimpraBalttropluj  laefo  neqoaquam  opinauri- 
bns,  &darcrededttrtaantibMf  jopponhjudex^A  Crfr/^ompri- 
ratoram  transa Aionera  Magiftratmi  ,  ejusqacpcBDaBfifcaliarb!- 
trariagnon  prsejndicarc  :  Aiquacx  hocprincipiooocgitad  folu- 
tionem  utrumqnc.    NonnuUibiloo#rumasqac  adco  fcft  cxtcn- 
ditfifciciira,atctiamfacculis  raifcrorum  rufticornm  ,  aUorum- 
quc  plcbcorum  tcndantnr  hafcrcria&  mitranBurcxpIoratores  in 
pnblicas  tabernas ,  ex  fola  haceaafa^ut  nimirumconvjtia  Sc  injit- 
riasultrocitrique  illataf  obfcrvcBt :  Quibus  dcindc  Magiftratui  it 
delatis  ,  ctiam  rtmifljone  five  rctorCanc  partium  nonobftantc, 
muldaturutcrque  ,  vclfaltcmunui ,  fi  judex  favet  altcri.  Ica 
decent  fubdirorum  opprcftbrcs  cjiisaiodi&  fimilcslconin^exa- 
Siones  ,  W^irem^^yErenb.  dy9ner,fubd\t.CAp.7.n20.&fq(^^  putan- 
ttS|  hancfuam  militiam  per  fas  &  nefai  corradendi  eile  /apfene. 
tizmidut.difcurs.  ^cm  ^wflUUrv^cxct  pag,  pSy  Calpam  aatem  ex 
paifione  inquirore  y  &adFifctiaiditandum  «  tyranniseft  ,  Did^ 
Sudvedrd.  fjpihl.polti,2  2,  ^ ^minrrihns.  tn  tdedVrlnc.  Chrifi,pelit,  jndi- 
ctinondccetaffcAui ,  &avaritia?defcrvire  ,  inmul&isindicen- 
dis,  mult6min&sin  exigcndii ,  utjurgiapertium  (intpraadaju* 
dicum.    Neque  muI6la?  (  quaedicuntur  a  mulgendo  ,  quia  mnU 
gfnt  ciumcnai ;  ;uxta  l^lfftf,  in  i  dliud.  4,  wcer  mulcldm  /  d.  ver^. 

V  V  i  /^. 
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fign. )  pillhnAtc  ,  qaafi  fincjudicum  &;pr»fcAorum  accidcnta: 
Jza:  Qaia  Magiftratus  ccnfum  rccipit  ,  ©cfelo^  unD  Suur  /  & 
proteaioiicmpromittit,  cirjas  potlorpars  ,  Parccre  (ubjcaij& 
debcllarcfupcrbos  ,  fumptibus  propriis  ,  non  litigatunentuioi 
inopiis  ,  FJm.  iMnth,  tn  Tduhen,  liiig^  Itb-  /.  CMf.  i^  mm.  ^. 
In  iftis  itaque  vclitationibus  vcrborum  ,  fi  graycs  non  luntjn- 
juria  ,  &  civilitcr  agatur  ,  compenfationi  (atius  cft  ftuderc  , 
quamfovcndis  litibus  :  &  ita  pcsnae  ,  qua  ex  vcrbalibus  fnju- 
riis  fojent  infligi  numariae  ,  rcciproce  rcmiir*  videbuntur  , 
Teim  Gcegoniu  Thohfm,  in  Spt.  Hh  5^/^^- 7-  ^f^f^ro  14.  Ut  in 
in  plcn's«ue  criminibus  admittitur  privatis  ,  quandocrimcn 
circaidcm  vertitur  ,  Lyiro39-i*  cummulter.  47.  ff.  folnt.  WAtnm. 
Ifiamjo.  i.d.€om;>enl.  Et  in  aliii  fcmpcr  ,  il  civAJiteraga- 
rur;  l.S.f^.  penuitmi  de  eo  per  quem  fa^lum  erit.  L  fi  duo.  3$.de  dolo^ 
Neclubricumlinguaeadpceaamfacilctrahcndum  ,  L  Fdmoft. 

j.  adlcg.  juL  majeft  Lunic.C.  fiquu  imfe.r.mded.  Nccverba 
iratinimirum  ,  &  paul6  poft  dictorum  pceniccntis  ,  €.  fi.qHis 
irattu  2.  qu£ft.3.  Tetr.  Gtegox.  Tholofm.dicl.  Uc.num.i6.  Accedit 
tandem  ,  qu6d  juxta  omnitim  Dd.  fcnccntiam  nulio  cxclufo  , 
ne  unico quidcm ,  &  retorfionc  &  rcmiflione  exftinguatur  &  tol- 
latur  injuria  verbalis  ,  Veluti  iffe  Dominiu  Cdrpz.oYffu  ,  muUos 
citat.  LiL  2.  iit.  s,  rejp.  68.num.J.&  in \uri^r.  for.  part.    conft.  46.  def. 
10.    Si  ttaqicverumhoccft  ,  qnodtollatur  iivc  exiliriguarur  5 
prout  eft  maximi:  feqHituc  ,  qu6d  nihilde  injuria  rcmancar. 
PorrA  ,  Cnihilrcmanetinjuriae  ,  nihil  quoquc  jurii  cuiquam, 
quiiquis  illc  fit.    Ulii  cnim  omnc  jus  aftionis  tft  exflinr^^um  , 
fanenonpoteftdici  jus  aftionis  fupercirc  ,  fcdnccciTariodicen- 
dumcft  ,  illudtocumcffccxftin(aum  :  Qiitmadmodumdtcimus 
animalcxftincftum  aat  mprtuum  effc  ,  idamplinsnon  cxfiftit|, 
Zmgei.  d.  Exeept.  fart.  3,  caf.io.  num.  23.      Undc  vulgacu  n  : 
Mortuus  Canisnon  mordct  •  ^jii  ^cut  f)nnb  bci^tt  n(ct)f.  Confc- 
qucncer  juredeficicnte  ,  nulU  poccftcxcaproftai  poena.  Nam- 
que  non  entis  nuliae  funt  qualitates  ,  neq  i?  accidcntia  ,  i.e]iis 
qui^i.yfquod  fi  (lifuLttM.  ff.  St  cert.  pet  Lfifervum  4-^.  i.ff.d.a&. 
m^tj      £c  ac^io  femcl  cxftint^a  uoii  rcviviUic  ,  IqHtres^. 
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dredm  $.  f.  d.  ($ht.  i  fi  mm  i4.  ^.fed  fipA^umff,  d^pAHis.  l  eURio.  26, 
cumxbin9t4t  s.C,  J.nox4f.  4cl.& fimUthiii  multis.  Std  rcgcneritfor 
tafTcq^isquam  :  Fifc  js  fomalirer  non  agit.  QuiJtrgo  ?  rapit : 
crfcrncnam folvit  ,  nonrationem?  Noneoinficias  ,  abivires 
gcritur  ,  nonjure  :  rel  qMo.4  perindeeft  ,  obifoftinamcr  &tu- 
inuitraMi  juxta  ac  ararc  Hfa  aiicupes  contra  mifcUos  rullicos  , 
vcl  a!io«cxignjerorris  fubditoi  proccd  jnt<5c  quod.ajunt  ,  auptn 
©ctfljreijfcpronuncianc.  Ubi  autem  juranon  injurid  regnant  , 
fifcusficontraqucnqMamexorticioprocedcrc  intendit  ,  hocali-  ^ 
ter  facercncquic  ,  quarTi  jure  aiicujus  a«^icnis  fibi  compctcnte  , 
quodeft  obligacio  finr  q^ia  non  datur  a(^io,quiaoWl!gatio  cft  ma- 
ter  ^i^ionUyl.lt  ft.it.edobttgdtio  f  d.  froturdt.  Undc  adlio  nihil  aiiud 
cft,quam  jui  p«r  cqiiendi  i.)  j  idiclo,quod  fioi^ nimirum  ex  obliga- 
t\Qnt)Athtv\r ytyiht,tU'd.4dion.inintty  Si  igitur  Fifcus  oblfgatfonem 
praetendcrcconacur,anteadcbet  defccndcreexconiradu  vcl  qua- 
4»  autexdelitfto  rel  quafi.  In  ttrminis  autcm  propofitae  hu- 
jusquaeftio  •  ^  inj 'riara  vcrbalem  ,  five rcaiiffione  fivc 
retorfionc  ^  1  ,  F?fco  propter  tadlam  injuriam  lubl.v  ^ 

tim  ,  non  eft  obiigatai  ex  contra<f^u  vcl  quafi  ,  quodncmo 
fanapTnentis  infiriabitiir  ,  ncquecx  delldo  vcl  quafi  ,  quianul' 
lumcxft.it  i#i  rftum  riaturi  deli^um  ,  ncdum  quo  Magiftratus 
fivc  Rtfpubrica  polf^^t  djci  otfcnfa  ,  vcl  qtiicquam  juris  contra 
ihjuriantemacqu  fi.iirc.  Deficicnte itaqueobiigationc  ,  de- 
ficitaAio  ,  fiYcjttsagcndi  ,  &  cx  ofRcio  proccdcndi :  pcrcon- 
iequcns  nnUa  pccHa  pccuniaria  ctiani  tantiila  hic  locum  in- 
vcnit. 

Ncmo  finc  a<ftionc  cxpcritur  ,  /  quQttes.  4.  qui  temporaU- 
f  d.4dmin  Htt  Intantum,  quod  fi  judcx  noii  repellat  agentcm 
finiaa.one  ,  '^p''^  icnt^tut  in  Syf^diicitu  ,  laf,  ad  iuOt  pacium, 
n  19.  C.d^tr4nfA£l.  Etlimfi  veilct  cxperiti  contra  Jtidasum  , 
Jok.  d.  Imol.  ionf6.  tn  pr  rer.fecundo  videndum.  Id  quod  obtinet 
jnoni^niii  1)  lucivilibus  »  fcdcciam in cri  i-iinalibui.  Ubieuim 
noneft  i  JS  accufandi  ,  non  poteft  quis  puniri  ,  *ncqtte  pcraccu- 
fatioDcm  .  ncquc  pcr  inquifitionem  :  Quia  ubi  dcficit  jas  accu- 
{Mdi  ,  non  porcft  adcfTt  j  ji  inquirendi  ,  BArt.CQnfA^o,  Do.  37 
mino  CynQ.n.^.  ytr.  TrntercAex  hoc  arguitur.  lib,  /. 

■  Vv  ^  Et 


Et  ubi  ciyiHi  ^&io  tien  oritdt,  ncque  cHa  m  orltiu'  aftio  ctiminarUi; 
vcIinqaifitioRcipnb.  Cdfol,ccnf,  spcol.fenul.Socin.  confiz?.  f  ifis 
Ith.M  Marfyconfy  i^ni4^Marant,inffeCifarty4int,dtJlina,nf€4r^ 
din^TMfchJit^iA^invert,  aai0,c$ncltio^.n  2.s,SaliC,  in  l.e^Syi^,  C, 
d,furt,  Criminalcm  aftiMcm  intcUigo  hic  juxujuscomifiunc, 
quando  nimiram  agitur  dc  poeDa  pecuniaria,  fifco  appHcanda  « 
38  dequaMatant,  diilAoc.m.    Tandcmita  daudo  qiiaftionii  hujos 
rcfolutioDcm  :    SiexinjuriisvfrbalibusmcrapriYadi  ,  ncquc 
contra  Magiftratum  >  ncqac  RempubL  cvomitii  ,  ctiam  non 
rcmlifif  ,  ncqueretorfione  vel  compcnfatione^  (  quas  iu  cerdi 
cafibui  pcrmttitur)  (ublatis  .  fas  non  cft  judici  adverfusinju- 
riantcm  cx  oHicio  procedcrc  >  cumquc  puAire  :  id  qnod  fatia 
probavi  in decad^mea  3  quafi,  4  &  quafi»  y.    Ita  longc  minui ,  imd, 
quod  fana  diditat  racio  •  minimi  omniBm  ,  rcmisiione  vcl 
alitcrprivatiscjusmodi  injuiils  fublatii&cxftinAii  ,  tribuipo- 
tcft  judici  contra  ifijurias  i;-.fercntcm  inqnifitorie  fcn  cx  o^cifl^ 
proccdcndi  y  cumquc  mul&andi  jus  &  poteftas.      Omnc  jus 
adionisficft  ,  &mancicxftinAam,ranquamanimaImorruum, 
qua  fimilitudinis  applicatione  utitur  Zangeiw  de  Excefty  SufVy 
cit,hc.   ©0  mu^  au*  Ur  %\)at<uS)imb  nicb<  me^r  bci^cn.  lufti-^ 
tiani  non  politice  (  juxta  hodicrnum  hHjus  vocabuli  ^ 
abi^um)  ncquc  oeconomki  ;  fedjuiidici 
oportct  idminiftrare» 
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Q_U  ARTA. 

Jn  JivocAtuijujfH  fui  ClicHtis^  yerba  duriora  appa- 
rtntermjur\ofaJcrfhens,aSiioneittjuri^ruml>os/tt 
conyeniri  ? 


fiRrmat  quidem  hanc  qu«ftionem  Dh.  Cdrpztv.  ltb.2. 
tit-  5.  refp  Ekcl.  s^.  in  generefinediftindlione,  fed 
meo  arbitriononfatii  convenienter:  Omniivoenim 
w_  diftinguendumeffeputo:  Autnihilfacitad  cauli  ne- 
-J:  cejfitatcm  &uiilitatcm,  quod  juflupartis  fux  fcripfit 
Advocata»,  &proiiijuriaaccipitut  :  Autexpedit  eidem.  Primo 
cafu  obtinet  refponfio  D«.  Crfr/'i»)'!/ «ffitmativa  ,  pnrdtitnes ai  et  « 
dia.loc.  4diua^&  Lfqui*  7-  ult,  ff.  d.jurifd,fl.  Alteroveri  ^ 
ncquaquam  :  Neeculpandujcft  propterea  Advocatus ,  fedpotius 
Jaudandas&meteturencomialmpeMtor:  exl.  Advocdtt  14,  C.  i. 
4dr*c  dir.  induitr.  Fecit  namque  ,  quod  officu  ratio  expoftulat , 
»que  adeo,  ut ,  fi  quippiam  ,  etiamfi  afperum  &  injunofum  vi- 
fDm,  quodcitracaufijaauramomittinequ.t,  «cifa  adejH$  »eceI- 
fitatem  &utilitatempertiBet ,  •mififTct ,  ^rxvarKation.s  fufpic.o- 
aemincurrerct.  Contraipfumenimeftprxfi.mptK>,  qu.facucon. 
tta  .^ram  officT.  .  Menld»  ie  ,  "t-  ^^M-  *s-  n.  ^4.&  *h 

hl4i  Jkut.  Itaqucinhifcerefminiircdeftatv;.tr.tg«.va...  ,  Al4fr. 

nrlich.  kh.  /.  d,c,f.  7Z.n.,.  &m-  P"  ''"i  -'''f ^'/iJtt  4 

vocatuj  injuriarum  pulfetur ,  eum  mer.to  fuo  cacnt.  ^'''^f^^'^ 
.iat.ad judicium infe fufc.pie.dum ,  fui» fumyt.bus prof.qucndu«. 
i"  aaonu»  indemncm  c.nicrvandu».     Qi.om,m  «  finc  d^o 
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fcripfillcpracfuinitu^.  Q^i  autem' (ine  dolo  aliquid  facit  cx  manda' 
to  ,  convertifi  nequit  text.  tn  l.JicjuU  /.  §.ult.ff.  d.jkri4dict..Dt\nicy 
quiarationeartisfuacad  hoc  obllridus  eft  ,  utcuivis  patrociniumim- 
pcrtiatur  /&fcribat  ,  ^uac  pro  dcfenrionecaufacparsci-fi?gcfrit,/, /. 
f".  j.  &lfq^  d.  ^trAordgQinit.  1.  6.&  tit.  t)t  d.  frofeff.  mi^ii^y  Qui 
autemwilnearfl^fuacaJlquid  &ci(t  ,  Y'd^tur  bon^afide  feciflc  ita 
ut  injuriarum  convcnirinonpofllt  ,  l^  itz7n  4fud L^beonem^^.fiquu 
Aftrologos  ff.  d  injur.  Ba/.^  r"  /  voVtdio  minii^ s  dccnfdt.  n.  2.  an- 
te.med.vf  &quodquh  Ojq.  Bertuh^ diSHvc.  Et  cfficiinccefli* 

tac  cxcufat  ,  isUnocj}.  iio.i .  prxf  Sy.  n.  $.  Dcniquc  ,  fi  Advocatus  in 
liteqlientisfuituenJa  dixitaliquid  ,  quad  fupremi  Principis  MafCr 
ftatem  l^befad*rc.vidcilur  ,  tunc  fuigulare  eft  ,  utisari?itf4ricpu- 
niatur  ,  Antvn,  FkL.  in^ZoU.fuo  Tih.  tit.  d.  foe^nis  24^  defin.rp,^  tmif, 
non  debct  /.  &  fqq.  Scntemia  autemjurc  fingulari  rcccpta  ,  in 
confequentiam  non  cft  trahenda  ,  l.fidei  ccfmmi Jfarid  2^.€j d  fidei 
commij].  lilert.ca^^  qiUdjure.  28.  dcK.  L  ~  Addit  Berlich.  dicirlu.  prjc- 
judicium  ;  Atquc  ita  etiam  Lipfienfes ,  Anno  i  ^ol  ad  cocfultatio- 
nem  M.  JohanniiG.  rclpondcrunt  :  J^abr  i^r  3'  vc»n©.  dn<nnf<^ 
t^ar.mU  Supplication  mfcrd^ct  /  «nb  liff  fdncnbcfcntcrba^r^nQJe^ 
fc^Uardn  3<icjft<(  r  tci^  ©.  t?on  fctn  Q5rtcff  unt)  (gugcl  /  xt\<<U 
ncme()r|ictcn^?cm2lbcU3cSnI)ret  /  nitpt  gcf)alrcn  /  trdcfcc^ crnulDfcr 
©.i?on^.  i)or  injurien  rtnijcjcgcn  /  im^ciicft  C>(ptt?cgci:i?cr  ©cnctjt' 
fortcrn  (affcn  /  nacbnKfjrcrmtn^alfcmrcr  Sragtti  /  fc<(lc«ct)3.roii 
6.  bcrf;allcn  jm^orfrcffcn  /  unt)  b<n  angcfangcncn  injurien  proccff 
nijff  fcincnQ3r.fc(Tcnauf5iiul(;rc4ifcl:iilt)t<j  /  35.  9i  ®. 

Ubi  autcmlocorumpTaxisirrcpfitcontraria,crudito$  &perito« 
juxta  acJidcles  &  honcftos  Advocatos  officii  fui  fccuritatem  ,  paccm 
aaiantcs  ,  contcmptumautcm  dcclinantei ,  S  jufto  parrocinio  dc- 
tcrrcri ,  quivis  facilc  intclligit.  Quod  crt  pubhcac  utilkati  contra- 
rium.  AdvocarorunB  cmm  officium  di  jufticiam  colcre,  xquumab 
iniquo  fcparare,  licitum  abillicito  difcerncre  ,  veram  &c  non  faca- 
tam  philofnphiam  aficdarc  :  Vlfinn.l.  /.  i[y.  /.  .d? juftlt.  &  jur.  cft 
lapdabile,  vitacq- hominum  ncccflarium ,  I  4.  C.  4.  advoc ,  diverf. 
jttdicumdbinit,  ambigua  fata  caufarutn Jirinncnf,  &<lcfcnfionis  vi- 
ribus  in  rebus  fatpe  pubiicis  ac  privatis  lapfa  crigcnr,  fatlgata  rcparans, 
Ittales  Advocati  non  minus  providcnt  humano  gcncri,  quamTi 
^  "  ^  frahii 
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yraciiisatqucvalnenbus  patnam  >  parcnte^quc  falyar ent  ,  &labo- 
rantium  fpcm ,  vitam  &po(}cro$defcndunt /. /if.  C  d.  Adroc,  divers,'  f 
judic.    Qu i  ,  (inonultra',  quam  litiam  pofcir  utilitas  (  funt  vcrba 
tcxtus  )  in  liccntiamconvitiandi ,  3cmalcdiccndi  tcmcritatcm  pro- 
rumpunt,  fed  quod  caufa  dcddcrat ,  agunt  ,  fcfcab  injuriistcmpc- 
rantcs  ,  idcH,  utilia  &  ncccilariaprocaufae  defcnfionc  ,  animofc, 
non  mcticuloie ,  fcribcnics  6c  loqucntcs ,  fcapham  fcapham  vocantcs, 
injuriarum  cpnveniri  ncqucunt  :  juxta  mcntcm  &  vcrba  claja  ,  /, 
iiuuquis.  6,C^d.f9ftuL&ibigU  in  verh.  utilitai.Cpthm,vol.  i^nf.si. 
(0nf-2S.  n.tS6.    -Etiamfi  movcant  ftomachura  advcrfario  , 
1  ctiara  intcrdura  offcndant  auics  judlcis  ,  in  partcm  fortaflc  altc- 
mpropcndcntis  ,  fcmpcr  tamcnhonorandi  ,  iotnnfmhonornnC. 
qudnd.  fr^voc.  non  efi  neceff.  c.  ut  delfitus  honor.  ubi  Abb.  not.  /.  d.  Afetl. 
jurc  cnimiuoquiutitur  ,  ncmini  facit  injuriam  ,  interniinisL  injU' 
riarumiS'  $•  i,  ff.  d.  iniur.  Lquod  Reipub.s}  ff  eod.    Et  judici  in  ju- 
dicartdo  magis  cordi  cflc  debct  cuftodia  vcritatis  ,  qoaai  obcdicntia 
voluntatis  ,  c  judex.s  qtt^fi-  7-  Spcc  lib.  3.  d.  fentent.      5.  )n  fiu. 
Qucmdc  juftitiztramiie  moturi  malamfoventcscaufam  ^  idunicc 
aguntutadvcrfariumafcopoabducant  ,  &  vclinjuriarumadicne 
vcxent,  vclPrj^ncipisvelmagiftratusdignitatcm&rcputationcmlx- 
lam  ,  aut  fi;giilatam  cflc  clamitcnt.    Contrahos  vidcacrem  invcdi- 
vain  Cofhmdnm  voL  2.  refp,  6$.n.  jrpanfcrtAm  decad.  mea  i.qusft.  7 
3$.    A  talium  impetitionc  Advocatus  ,  C)usquc  firoul  clicns  ciit 
fccitfur,  fimc  ««pofir: 
mitcsnoncxccu  ,   -jurijijuii 

fiqusc  caufjc  utilitas  &  ncccflitas  cxpofcit ,  Advocaius  vel  cxprd- 
priaconvitiandilibidinc.vclmandato  clientis  fui  ,  probrofis  ,  acu- 
katis ,  &  inju/iofis  fci  ipfit  vcrbis,cum  tamcn  falva  caufar  dcfcnfionc , 
alitcr  ikab^quc  injurioforum  verborum  morfu  &  acrimonia  ,  animi 
fcnlacxfnimcre  potuifl^ct  >  Sanc,  non  cxcufatur  ,  fcd  injuriarum 
tcnctiir;  nroindcquchiccafusfub  Dn.Carpzovii  rcfponfo,  abinitio 
merao  ato ..innino comprchcnditur.  Noncnimcftboni Advocati, 
.  Ljt  illtas  cxpoiiulat ,  inxronvitiandi  licentiam  prorum- 

lonibus-,  fcJprobriiccrtarc  ,  dict.  L  quisquis.  6.  C.d. 
^Hland  R^oman.  conf.96.  Oldrat  conf  5^  n.  3.  Surd- bb.r  decif  S^. 
Ncc  bonis  moribus  convcnit  in  ccrtammc  1  orcnli  pun^tim , 


ant  ,  eju^cjuc  li- 
lacntur ^cd  quid. 
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/j  ut  CisTiii  iJ/erUrlas  collitigaatcs  inttt  fe  pctere  Stylo&  vocc 
quorandi  Ti  caufidicorufn  ,  qui  clicatiam  faoram  feurut  fcrvi- 
rc,  vclpotius  ,  blindirinonrccufant  ,  quodalimentumefl  li- 
tium  ,  operseq  je  corum  commsadatio.  Sic  func  eorum  inge- 
nia  ,  qjibuscordi  fiiirca  ,  q  lae^i  nihil  ad  litem ,  tamcnadilo- 
machum  facianr ,  3c  fuum ,  &  clteritum ,  FaUnt.  iVtftt.  inVaYthen, 
litigiofltb.i.cap.p.n.i/.  C:rcc , vcritaiaoaeffc(Saum ,  fedratio- 
iiistiliaeft:  Idcft,4ig umentis  & rationib.isallatis inlucemerui- 
tur,non  ira , odiis,  nugis,  fabfannacioaibus,contumcliis.  Qjfn 
ifta  mtntem  obaubilant  ,  im6  hominem  cognitionc  vcritatis 
indignum  reddunt  ,  &  Dei  auxilio  ,  <|uo  hacin  rcvel  maximi 
opuseft  ,  privant.  Accedit  ,  qu6d  ,  ut  imbellium  hominum 
cft  ,  pro  tclo  coavitium  liberarc  ,  itacertum  cft /ignumkifci- 
tiae,  autmalajca  jfae  ,  fi  non  argumentis  &dcmonftratioiibaj, 
fcd  affeda  ,  infe(ftuionibu$  ac  declamatioaibui  litcm  dccidcrc 
quis  cupiat  ,  ita  elegunter  Conrad  Horn,  in  procefdijp.  caf.  lo.n  /. 
P^g''{S*  Advocatiimprobiconvitio  , Imperiti multiloquiodc 
lciftari  ,  &caufa$tucrifolcnt  ,  C$thm.V9l  i.fi/p.  2f.n  t.Toeod. 
Kenktng.de reg.  fec. &Eccle(.lib.  /.  clajf.  ^.cap.  ii.  n.  62.  &feqq.  Nc- 

\6  quctaliincafafiniscaufaBprincipaliseftcxfpcaandus  ,  fcdcon- 
ritiis  profcindcns  ftatim  fuper  injuriis  conveniri  poteft :  pcr  ra- 
tiones  addutftas  aCothm.  vol.  i.telp.  it.n.ij^     fi^q-  Reftarcf 
nunc  rationcs  D/f.  Carf^»vii.  gcneralis  affirmativ*  cxaminare  : 
Scdctimcaefintdcxtrileaorisvifu&judicio,  hucimpcrti 
nentiflimie ,  opcra?  pretium  non  cftidc  iis  ycrba 
faccrci&cffcprolixum. 
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\5  iA5  ?A5  aAs  tA5  (LM  «A;     «As  •    «As  «As  lAs  tAs  sAs 

aU  iE  S  T  I  O 

QU  I  NT  A. 

An  ^procejju  legis  Jijfamari  'mJlttuU^dijfamanteque  compa- 
^  rente<jr  ad  agtndum parTtto  ^  judKt  arbitrartum  fh 
eidem  in\Htojlattm  probattoneminjumere^fine 
.  Itbello  ijr  aclionts  form.ittoyfet 

Ta  quidcm  fcntit  Dn.Carp-^ov^UL  3  tit.7.  re^*64,  w.  lo^ 
tn  pTdil.  crim.  pArt.  2yqui^  97  'a,72.  &  mprocejf  jur.tit» 
2o.art.\\n.  J4  &  io.&drt.  s.n.  s^.Vcnim  cnim  ver6, 
hoc  ut  novum  ,  ita  fufpcdum  dogma,  6c  Icgibus,  &  ra- 

 ._^_^!tionibusj&  Dd.  autoriiatc  &  fuffragioplanccft  dcftltn- 

tum.Hunc  cnim  anicum  fincm  &  effc(flum  habct  proccffus  li vc  rc- 
mcdiom  ^quidat^io  noneft,fcd  nuda  judici$imploratiOjG*<i/  //^  ij 
thftp.n  j.Mdttht  lVcftmb,conl  CarfTuv  mox.  ittandoU(o]\\U' 

jDslcgisdifTamari.utin  judicio  d^Jfamatono  fub  poena  pcrpetui 
(ilcntii  adagcndum  pr©vocctur,5c  compr Ilaturdiffimans.  Qua- 
proptcr  difTjmatuspetit  ,  otjudcx  caufadiffamanti  cognita  tcr- 
minLmadhocaflignct  ,  inquovclagat  ,  vel  pcrpetuum  filcn- 
riom  fibi  imponi  patiatur  ,  GaiL  lib  r.df.  9.n  s  &^.  BUrer,  & 
Dd  $mnei  dddi^.  /.  diffamdri  C.  de  ingen  mdnum  Heig.  pdrt.  2  (judfi.  S. 
&fqqipfeDn.Carpi.mprocr(fjurii.ttt.2o.dTt.i.pertot.E}cqu2t\ucck^^^ 
pcr  judicium  diffamitorium  viam folummodo  aperiri  &  praepara- 
ri judicio caufa:  principalis ,  &  diffamanti  fupcr  ca  aflioncminfti- 
tocndi.Inftituta  igitur  aaiortc  I  diftamantc  fupcrcaufa  principalr% 
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proptcr  quami  Judlcc  diffamaticratcltatus  J  jndiciumclifFania- 
4  toriurn  ,  five  proccfTiJslcgisclifFamari  ftatim  exftinguitur  >  ac.fi 
nunquamfuiiTct ,  habetur  :  &  novumcaufas  nimirum  principa- 
lisinchoaturjudicium  ,  in  quoomnia  jndiiciarii  proccffiis  foltn- 
nia  funt  obfcrvanda  ,  Wrtm,  Ttjl.part.  ^,  ^udjl.  ij.  n,     EUrer  ai 
I  diff^m.  CAp.y.n.ny  Dn.Curp^^v.  di^Jocdbinit,  &n.z4,& feqq. 
Unde  patct  Dn.  Carp-^v.  fibi  ipfi  contrarium  fupta  ciratislocis 
quaftioncmpropofitamaffirmando  ,  &  quod judicii  arBitriotri- 
bucrc  ,  &  partiaufcrrc  aufit ,  qaodtftinmcra  porc^tate  &  vb^ 
luntatc  diiF^mantis  ,  ad  aftioncm  proponendam  ftfc  fiftcntis  > 
f  valdcerrarc-     Cuicunqaeenimafioripro  fua  commoiliratc  ad 
lcgitimc  proccdcndum  ,  ad  pofitionalcs  conficicndos  >  rci  rc- 
fponfioncm  elicicndam  ,  probationtm  fuo  tcmporc&loco  fa- 
ciendam,nccnonad  fpcratumbonum  litiscxitum in  primocau- 
fx  principalis  ingrcffu  ,  Ifbcllum  tanquam  cjuj  fundamcntum 
exhiberc  ,  atquc  ajflionem  fuam  formarc  ,  quocunqMC  mcliori 
inodo  id  fieri  potcrir ,  omninolicct  ,  &  jurc  largifiimocft  pcr- 
mifl"um     Quod  procclTus  L.dtfamari  non  diminucrc  ,  ncdum 
planetollcrc  ,  ncquc  qualitatcm  ,  moduraacformamadionis 
inftirucndasincaufaprincipali,  mutarcvalct.    Quod  ,  quiaju^ 
rii&quotidianaepraxcoscft  notiffimK  ,  nccabullo  mortalium 
anquam  in dubium  vocatum  ,ncmoibitinficias  :  Quippcquidj 
juxtailludvulgatam  ,  ncmoabiqucculpajurc  fuodebcatpriva 
ri  ,  LSancimus.C.depanls.c.  2jnpr.  extr.deconftit.capfineculpa  23 
ext.dereg.  jur.in  6.    Eth«ccftcontraD».  Carfzj^v.  ncgandihanc 
quaeftioncoi  ratio  prima. 
6     ^  Sccundaratiocft  ,  quia  Gcuti  diffamato  atqucrto  incaufa 
principali  ,  quando  diifamanti  impofita  cft  agcndi  ncccfiltai , 
isqucrcmcdioIcgisdifFamariita  adadus  aaioncminftituit,  ni- 
hilominus  falvae  funt cxccptioncs  diUtorise,  vcluti  fatisdationii , 
Cclccundum  ftylum  foriSaxonici  guarand»  ,  Uartm.  ViA.citat. 
J/- C^?^.^^- Quanquam 
diftamatusinjudicio  difTamatorlocautionisoncrc non fitgravan^ 
dB5 ,  Eern  Grav.  ith.  /  concLpra&.  9.  confid.  i.  n.  j.  Mattb  Berltcb. 
fart.j.  concL  10.  Ant.  Hetirtg.  defidejuf.  cap.^o.  n  1^6.    Ita  quoque 
profiianfccfEtatc  ,  utilitatc  8cCoi|imodiutc  ,  libcUumcxhi- 
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bcrc,  aftloaem  fprmarc  ,  &proccfluminftituerc,cumquclcgi- 
tiir  cprofequi  ,  adori diffamaini  intcgrum  cft  ,  judicii  arbitrio 
prorfuscxclufo  ,  usqueadc6,  ut  judcx  ncquc  tantiliumdcjurc 
competcntccidtmdctr^hcrc.vcl  prjejudicarcqucat.  Aaorcnim 
&;  rcni  codcm  jurc  ccnfcntur  ,  &  cadcm  eftiitriusqueconditio , 
(A^  pendentUm  z.extT.  demut.  petit  l.  ult.  C.de  fruSl,  &  Ut.  expens. 
Acccdittertii  5  quodilli  inpdncipio  litis  ,  qjoad  cjus  ordinatio-  - 
ncfn,im6  magu  aaori ,  qaim  rco  fit  favendum  :  In  medio  paritcr 
utriqucram  a<*iori,q!uni  reo  ,  ut  veritasindagetur  :  Infiicrco» 
ut in  dabio  abfolratur  >  j^^amfummd  pand,  ttt,  de  reb.  dub,  verf  illud. 
duttmcoKfiat.  GsH.  l%b,  t.obj.sL  n.  12.    Proquartarationc  confidc- 
randum  cftjdifFamaiKem  aftloncm  fuam  coramiilo  diffamati  jadi- 
cc,ad  qucm ex  L.  dtffamdri  citatuscA,  non  teneri  inftiwerc,  fi  plu- 
ra dilFimatus  fortiatut  fora,neq;ie  praeventio  diflPjmati  hoc  in  paf- 
Cii  locum  habet,quia  Judicium  diffjmationis,  &  Judicivm  a<ftionis 
funt  feparata  judiciajin  judicio  cnim  dtffamationis  tradatur  £c 
agitur  folummodode  vcritatedlffamationis,  tradn^Honis  vcl  in- 
quicrationis,aut  impofitionc  pcrpcui  filcntii  ,  luxta  l.  Titiaff.  de 
4i'CMfat.&  Lfieotempore  C.  deremiff.  pigor.    In  judjcio  aAionis  tra- 
datur  caufa  principalis,ipfumquc  ncgotium,  dc  quo  rcus  fuitdif- 
fdmitMs  yCdfur.Contard  ini.dtffamart.  cap  5.  n.  2p.&  j.ddeingen, 
manum,  &  Dd.  ality     Hincfi  d.ffamans  citatus  adionem  inftituc- 
rc,  &hocipfojudiciurndiffaroatoTiumfubiatumfivc  cxftintftum 
cflre,nec  non  novum  judicium,nempe  fupcr  ncgotio  principali,in- 
choarc  vclir>non  te  ietur  praecife  hoc  faccro,&  agere  coram  judicc 
Cftantc  *  Scd,  fi  diffamamsplura  forticur  fora,mcicdioncdiffa- 
ixiantiscft,cora  aJiecjujdcm  judicc  intra  tcrminum,^  priori  judi- 
ce  fibipr«fixMm,adionemfu.ip^  •    •'^-arcncquchocin  paffu  cx- 
ccptio  praevcntionis  hjbtt  loc  i^fr.  de  except.  p^rt.  2.  cap.  15. 

n.  /4, &fqi  Gati  r  obfy  ii.n,3»& &I^1»  ^^^^^  /, V4VMr, re^ 
folutycapy  it,  n,  6,  Bvff,  tra^^crtm,  itt.de for^  compy  n.207yBlarery  adl^ 
dtff^mari(ap,6,n,  S2,  Decian.vol,  y^conf^  ytyn,  i.Gray.lib,  hpra^, 
ancl.ti  n.j.  Ex  hac  confiacrationeaffatirnpoteftcolligi,  ^"^ji 
inralicafu,nequcj:idexjudfcii  priorfsdiffarnatorii,nequc  jud^ii 
caii/«principaii4,  quicquamarb»rriifibi  pcflintanogarc ,  diffa- 
^     ^      ^  Xx  J 
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txianti  aAuroinvitoftatim  probacionem  iiijungere ,  fine  libello  jca- 
15  dionis  formatione.  l\k  ,qui  planc  practeritur,  neque  cum  caula  prin- 
cipali  quicquam  habet  commcrci :  Ncquehis,  quando  enimjudi- 
cium  dtfTamatoriumexftinguitur  ,  •&  novus  proccfius  fupernegotio 
principali  inchoatur  ,  adori  huic  omnia  jurium  bene£cia  ,  cui- 
cumqueadori  compctentia  ,  farta  tc(Saque  remancnt  ,  ncque  ci- 
trainjuriam  agcntes  ,  &proccflus  confuiionem  ,  nccnon  finein- 
"^fanabili  nullitatis  vitio  ei  adimi  poflunt.  Quod  cnim  meum  eft  , 
five  mihiindubitato  jurc  competit  ,  citra  mcum  fadlum  fcuculpam 
nihi  adimi  ncquit  ;  "Juxta  vulgare  :  Accedit  vcluti  antca  dixi, 
quod  cxftinAo  judicio  diflamatorio  ,  &  fupcr  ncgotio  principali 
a(flioncfufcepta  &  in  choata  ,  omnia  judiciarii  praccflus  folennia 
fmt  obfcrvanda  ,  lUrtm.  Pifi.  B!arer,&  ipfe  Dn.<:4rfzoy.  fufrk  cit* 

Quinta  ratio  contra  Dn.Car]r;jf.  eft  ,  quod  ejus  affirmativa 
tollatfincmproccflu$/f^.<^//4»i4ri  ,  qui,  ut  fupramemini ,  hieeft 
unicus  ,  ut  diffamatus  in  Judicio  di£amatorio  fub  pocna  pcrpctui  fi- 
lcntii  ,  adagendumprovocct  ,  &corapellat  diframantcm.  Quod 
atttcmcontrav^l  pra:tcr  fincm  alicujusrci  fit  ,  ratumnoncft. 

^         Scxtacft  ,  quod  libelluf  ,  quem  pro  fua  affiirmatlva  rcjieit 
"  Dn  Cdrpzov.  fitfundamentum  totiusjudicii,  adquod  omnia  a6la  ju- 
ii  dicialia  rcferunrur  AWcy?.  Prfl.  vol,  2.  cvnf.  2t.  n.4.    Etcft  dc  fub- 
flifthia  judicii  ita  ut ctiam  &  principalitcr  litiscontcftatio ,  probatio , 
&lcntcntia,  Si^.  Scaccia  dt  judtc.  cduf.  civ.  cdf.  s  .n.  23.  partes  rn 
proccfluordinario  (de  cxtraordinario  five  fummari^dicam  infra^ 
rcnuciarc  ncqueant,pfrffxr,i«  duth.oferdturm^n.C.dtlit.c-onteft  Md" 
Tdnt.  fdrt.  2.  w.  27'  jfec.  de  ItheU.  conceft:  ^  utrum  infin.  I{pfb.  infre^ 
cfff.civ.ttt.ss.n.  23.    Ratiocft  ,  quiafinc  adionc  ncmo  rcdie  cx- 
pcriri,  jusqMcfuiimobtincrcpotcft  ,  ifupiUi,  9^.videdmm.ff.de  ne^ 
j ;  S^f'S^fi-  J^ojb.diii.  ttt.  n.p.    Vndc  v  ocatur  truncus  arboris  judiciari«. 
Sicuti  enimtruncustotamrcgitarborcia  ^  ita  libcllus  rc^uJat  totuni 
proccflum.    Hinc  libellu."«  &  fcntcntia  proccdunt  a  pari ,  Mode/l 
^ift.  dtctAoc.  Alex'  inl.  fctre  n.  4.  deverd.obl.  ' Et  \{\:sL  tTialibcllus 
prabatio  &  fcni^niia  dcbem  cfle  conformia   ^  Jdf  tn  .1.  ymnmi 


iett.  fer.    Probari  cnim  dcbcnc  fada  ,  cornmque  qualitatCf  & 
ciTCumftantia»  ,  ad  caufam  fpcAanccs  /.  ftre  C  de  ftobat.  /,  2.  C.  eed. 
Mafc  de  frob,qudJt.i7'n,i6,&  27.  quaj  cxtra  libellura  >  quando 
probatio  inprimis  adolfcnfi  diflTamati  narrata  ,  (latim  imponi- 
tar,tormitcr  &  dcccntcr  comprchcndi  ncqacunt  S.  Scptiraa  ratlo 
mcaencgativaecft  #  qu6d  probatio  non  dcbcat  ficri  ex  abrupto  , 
(5c  ordinc  invcrfo  ,  nuUa  iAftitnca  aaionc  ,  fcdjuxta,  pcr  to- 
tummundumuficatam  ,  &  rationi  naturali  conycnicntcmpra* 
xin  ,  ncmpc  in  tcrminoprobatorio  ,  poft  litii  contcftationtm  ^ 
tot  tit.  extr.  ut  itt' noncenteji  iVifemb,  infdrat.  f.tit.deproifdt.n.^. 
fpec,  de  probat.     /.  in  fin,  suth.  fedetft  C  de  tejltb.  R^osb.  in  frocejf.  civ. 
tit.  dcfrobAt.  n.  7.  &  /7.    Uc  cnim  probatio  rcdi  proccdat  ,  ita 
comparata  fit  ,  ut  ad  libcilum  cengruat ,  caufamquc  conclu- 
dar ,  &  id  ,  quod  intcndi"  ,  ncccflTaTi^  inferat ,  c.  cumcontiiigat.  de 
off  jud.  deleg^^b.  dicl .  loc  n  2r.    Fruftra  ctiam  addii  DnXarp-^v. 
inlocisckatif  pro  ftabilienda  fua  infirmativa  vciba  haec*    Idq  jc 
inprimii  fiaiflro  >  ex  d  H^^amationc  provcnicns  ,  ficrummsria» 
autcxfccutiva,  nc  fciiiccr  proceirusordinarius  in  caufis  rumma- 
iisdifTamanti  >  obtrudatur.    Quippc  ,  qu6d  hoc  judiccm  nihil 
ttincat  >  ^  in  proccifu  fivcordinaric,  fivccxtraordinarii  ,  fivc 
tiam  exfecutivi  inftituendo  &  formando  >  judcx  profuoarbi- 
io  planenihil  taccrc  Tci  coopcrari  ,  ncdum  potcftati  &  volan- 
ti  adoris  quicquam  prxjudicare  qucat  ,  fcd  horamjus  &  elc- 
Aio  fitin  foia  nanu  a<%ori  diffamantis  pofita.      UnJccaufam  in- 
dubitatifummariam  a(5h}rf ,  in  procefiu  ordinario  vcntilare ,  li- 
bcilum  cxhlbcrc  ,  6c  folennem  proceffum  formarc  ,  fivclit, 
intcgrum  cft  ,  Modejt.  Tift.Yol  i.ccnf  32.  n.  i.&fqq.  lac.^djmi 
ibf  s.n.  2^9.  Colcr.  deprocef  exfecfdrt.  s-cdf.  j.n  .59.  D«,  Carf^ow 
infroctff  iur.  tit.  /.  art.  /.  »  J7. 

Quia  ,  quod  oaufas  quasdam  (ummarie  in  judicio  tra«fia- 
le  >  &  ad  fuura  confcquendum  litcm  citiut  finire  >  favorem 
aAoris  concernat  ,  cui  pro  fe  introdudo  renunciatc  potcft,  pet 
tcxt.exffef  inclcm.    Sdfedc  vcrb.  figmf  ipfe  Domtne.  Carf^viw:, 

Ubi  autcm  caufam  fumaijaKQ  famniarie|& Judicio  extraerdinario 
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«xpcJircfurccpcmdiffamans  a^tor,ncqirc  tunc  judexcidcm  cx- 
tcn.plojfincadicnisformarioncjfive  qualTpcticioni  prebationcm 
injungcrc  ralct ,  fi  citra  judicii  confulioncm, & juris  compctcntis 
ablationcm  proccdcre  vclit.  Etcnim  ,  fi  quii  fummaritcrllvc 
extraordinarie  cxpcriatnr,nontcnctur  hoc  fafccrcconfufe,pr^pc- 
ftcreacpraccipitanter,D»X4r/'z,frJ«/'»t/if/,;«r.M/,7,/trr,i.», 
praeviafadinarratione,qaaliquali  adorispetitione,fub(ec^taquc 
fcircfponfione,  probationeac  dcfcnfionclitigantiumaudira  ,  & 
caufafufficicntcrcognita  jcitraquc  omifTonem  corum,-quapjure 
naturali  &,gentium  in  quocunque  proccfTu  rcquiruntur ,  nc  judcx 
rationc  naturali  contravcijire ,  juiique  parrium  diminHcre ac tur- 
bare  vidcatur,&  ne  anfam  litigantes  arripiantconquerendi.quod 
«onfintfatii  auditi  ,  ncccaufahinc  indc  fufEcicnrcr  cognira  & 
pondcrata  fueritilEiq-,  omnia  juxiaC/a«,/i/)r  de  rerbjig.tpje  falurarc 

^4  r.^^nw-^^C^/^^.Tandcmncqueinconfidcrationcm  vcnit^rbitriJni 
judicis,utflatim  absqutaaione ,  five  quali  quali  petitionc,proba- 
tloncmimponcrcpoflit  diffamanti  ,  etiaminftrumcnto  paratam 
cxfccutionem  mercnti  inftruclo.  Quia  fimiiitcr  in  hujus  potc- 
fiate,&  elc  Aione  cfl.,aut  expcriri  proccffu  exfccutivo,aut  ordinal 
rio,juxta  Dd.  &  rationcsantca  addudaf.  Quanquam  fatuus  puT 
tetur  crcditor,qui,cim  poflit,remcdio  exfecutivo,  quod  facilifefl 
tcrminationis,uti  confugiat  ad  viam  ordinariam  ,  Curt.jurt.tn  l  /^- 
^n^^^m,  Hj,  qui  provocdvtt,  w,  j /,  depacl,  Oler,  cit,  loc,  Si 'auttm 
diffamanscrcditorcompareat ,  &  producat  inftrumema  paratam 
cxf^cutioncm habcntia, non  tencturquidcminftitucreaaioncm 
ncque  iibcilum  exhibcrc ,  fed  ftatim  poteft  pcrcrccxfecutionern  ^ 
idquc  fuo,  non  vcr6  judicis,  aibitrio,  cui  fccundum  jura  &  conftil 
tutioncsdcdcbitis  liquidis  ,  &inftrumcntij  paratam  cxfecutioT 
/  ncmhabcntibus ,  difponcntcs  proccdercincumbitconrra  debito- 
rtsyemcdio  Udiffumari  abutentcs,  Hmm,  Tifty  fart^  4,quaft,n  «" 

z6  S>&M    Hinccrtonca &fruftrancavidctureautela,JMr4//A,^ 
Itcb.paruj.concluf,  17,^.92,  quadcbitor proccffum  exfecuiivum 
i^mpedire,folutionem^         &caufamper  inJircdum adpro-  ' 
ccllumordmariumrcducerepoirctradit ,  latnimirum^ouandoi 
«rcduorc/uofcconvcntumirimctuit,  quasdan^  cxccptiones,  nt^ 


cun. 


Cnhqbe  falu^  ptol^abilei  >  t  fiingat  ,  judicem  a^eat  » fibtqueacL-' 
▼errusfuucTeditoreaiquasdainexceptiones  competere  dicat ,  ejus 
officinm  ifnplorando  I  utfibicertum  tern^mu  ad  dcducendasilla* 
cxceptionesafligner ,  creditoremquead  lioc  cari  fsciat.  Namque 
tali  modoad  (latumconftitutionisElc^oralistantummodoresre* 
4lutitur,recundim  quam  non  omnes,led  (olutionis  taniiim&  Cmi- 
les  ex^eptiones,in  continenti  lamen  probandae  admittuntur  con- 
trainflrumeRtimi.  Hocremedio  iftidcbitotesduntaxatrcdeuti  2^ 
f  oterontiqui  tali  receptione  aliqua,qu»  contra  Ir.ilrumentum  pa- 
rara  exrecutionemliabeSjadmitti  foletitoti  iunt.Si  Tcr^  alias  exce- 
ptiones,qux»  altiorem  indaginem  requircntcs,  ad  ordinariumrc  - 
fcrvari  folenrjproceffun.  haberent,ccrtc  hacntentcs  via,rebus  (uis 
nonkeneconfulerent >  ftd hoctantiim confequerentur  ,  utcura 
magno  fuo  incomn^odo^ad  exfccutionem  petcndam  invitum  adi- 
gantcrcditorcm,qni  'lias  quieviffct,&  ultcriorcm  conccflifletdi- 
latione m,H4r/m  P//.  fdft.^  fjit^fi  u^n^y  ubimeminit dcbitores fpe 
{uafuiiTefruftratos 
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SEXTA. 

^jfn  mdicus  in  lihello  accujatorio  omisfts  ^  ^  attejliti^yuhm 
fublicatis  5  accujaton  tn  ddiElt  plena  prohatione  fuccnm* 
henti  detur  regrejfu4  ad  indicia  <sr  pntfumptiones  ^ 
noya  tejltum  produclione  prohanda4  ? 

D  qaaeftionem  hanc  affirmativc  refpondet  D.  Cdrf^.w  ^ 

CsaminatiA  eiui  raiionibus  foict  manifeftu:Quai  u  prima  eft: 
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Qaia  falas  publica  requlrlt  crlrnina  manifcfl3ri,nolcnte«q'ic  rco$ 
puniri ,  /,  j/.     2,ff.  adleg,  k^juU  RsfpoiiJeo  ,  niflhoc  fi  it  nodo 
jrajfcripro  ,nifi  cfTe  falf  im.  Q^jod  probo  cx  ipfo 


icg(timo,'&  jijrcpra5{cri'pro,nifi  cfTefalfim.  Q^odprobocx  ipfo 
DH,Carp^v.intra^.CritH  f4rt.3-1f*^ft  fo7  n.67*  jaxta  jiira  ibi- 
dsm  allcgata  ,  Erncftum  Corh  naimum  bsne  ftcuco,  &  rcdifiimt 
^  itadoccnce:  fngencrcctrtiffi  numeftjq  lodin  crimi.tibusioqui- 
rtndis  >  puniendisqLje ,  proccdi  oportcac  fccHndu  n  leges  Divinas 
&humana$,r:cuadumjus  vctusfe  co  iftitucionjmformam  fecun- 
dumordinem  lcgibusinfticutum>aoncx  voluratc  noftra,ncq-cx 
menrcneqiex  cervice  noftra.fcd  cx  pr»ccpcoD!vino,&cx  lcgiti- 
ma.five  lcg jm  aacoritate,  procclTu  lcgitimo  ritc  obfervato-  Qjod 
cnim  iafturneft^vel  juftjmeflTe  pLitam js.id  j  jft^  nobis ptrfcq-iedu 
cft ;  H3cque  inprimis  d  terrarumDominis  tieri  dcbet,n5  ad  alicnu 
peCcacumcocrccJjm  nimijprop;re  deproperef,graviora  ipfi  pec- 
cata  admttu Sc  fang  line  humanura  injuria  eff ifu,ad  exfufcitatae 
confcientiae  ftim ulu, fruftra  defiderencldcm  apprime  inculcac  D. 
Carpi,.p4rt.i.  quAfl.io^^n.s,  &    ita  in  genere ,  absquc  ulla  diftindio 
ne  ,  &  quidcm  bcncfcribcns  :  Ordoproceffjs ,  fi  in  civilibus , 
ccrtc  mult^  magis  in  criminalibus  caufis,ftr»ae  3c  ad  unguem  ob- 
fcrvandus,ac  io  minimo  ctiam  puncfto  fccildum  legei  ad  Jura  pr«- 
fcripta  formandus  cft,ob  ingenj  periculum  litiuro  criminalium,in 
quibus  nondc  tritico  autoleolcgata  ,  fcddehom'mjm  fortuna, 
cxiftimationc  accapite  ag'tur,  quibus nihil  cft  in  orbe  terrarum 
pr»ftantiu*  :  Omnibusquc  modis  providendum.ne  quid  alrcrius 
incommodo  &  pcriculo,qiiod  contra  Jus,vcl  utilitatem  publicam 
lit,injuriose  committatur,H4(flf«w  Dn,  Carfz.9\\U2L  quaercndi  funt 
4  homicidas&latroncs,  neipfi  fiamus  larroncs  &  homicid»  :  Nc 
judiccsjudicandofcfcipfoscondemncnt,  F  ah  Cafort.iftopu^ccrim, 
tr.nMettspermdiitaconvmcdtur,  n  rS.pag,  miht  62.    Exemplo  gra- 
vc cft ,  ficlacroncm  rcquircre,ut  innoccntibus  fiat  periculum ,  /  2. 
C.dehisquilatr.ve\al  crim.  reos  occult  in^n.    Jam  autem  h.c  fin.s  k 
J  Cftfi<ftuscftpub!icationisart-ft.irionum,qu6dpofteamrcgula 
tcftes  itcrum  vcl  amplius  producerc  non  liccat ,  criamfiprodu. 
ccnshocpctat  :  Qpodeft  noti.limum /^rr r. v.«./r«/ rf.  tea^b.& 
c.pertuas.&thUAextr.det.Hty,    R.ho.ft  ,  p-ricilnm(.bor^ 
narionu ,  cfratermtatU.  d.  tefttb^  & dem  fin,  eod.  4uth.  qui/emehC  d. 
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frohdt  &L  j.Cyfen,  nfcin.  ntnfejf.  mgl  I{pp4ch,in pr^cef.cif,  ttt,  49. 
n.6,    Quod  jiirc  Saxonico  usqucadciobcincc  ,  ut  fola  attcftaro- 
rnm  publicatio  impediac  ultctiorcm  '  iftium  produc5tioncm  ,  c- 
ciamii  copia  fau  dcfcriptio  cotum  ,  partibus    fa<9a  nonfuccir. 
Q^iia  omnia  in  Judicii» lTnccrc&  fidclitcr  pcr  agi  opoitcc  :  Ec 
Quajftorcs  ,  fcribaj&  ludiccs  poflcnc  uni  parci  gratificarc&ci- 
dcm  acrertationcs  nondum  pubiicatas  fnbminiftrarc>&itaocca/io« 
ncm  fubomaiionis  prabcrc ,  M^tt.  Berlich,  firt.  i.concU       n.  t6. 
Sy.     Quod/Tinciviltbui,mult6  magu  in  criminalibuscauffs,  ex 
rar  onc mjjoritatis  nociffima,  cfttcncndum.    Eadcmcnim  judi- 
ci  &  proccflus  forma,pauciicxccptis  (  de  quthm  xtdeBffold.  dereUt, 
i»  Cduf  crtm  facien.  foft,  Tkefaur  ejtu  frait, )  cft  obfcrvanda  in  Crimi- 
ibDi,ac  in  civiiibus  ,  /.  2.  C  d.  cuPod.  n  fr.  /.  qui  acciifare  C  d.  edend, 
tresU.  &  Dd.  vid  in  traQ.  meo  d.  afe^I.  in  Crtm.u,  jo,&Dn.  Carf^ov 
fr.  Crim.pait.  s.quaft  \o6.  n.  2.  &lqq-    Max»n  e  in  cafu  ptasfcuu" :  7 
Quia  pcriculum  fubornarionis  maju$& grsYiuircdditur  inaccu- 
fatorc  ,  apoena  calumniarorum  tcmcriratis  accu^andi  &  cxpen- 
farum  anx  c  folliciro.    Ex  ha<5^cnu$  didis  fua  fpontc  ccncidit 
qaoquc  ratiofccunda  Dn  C^rjt^<»rn,ncquc  opcrofaelilioncindjgcr, 
quas  cft  ,  Uiiquc  cam  ftride  rcgulis  Jaris  in  proccfTu crimina- 
liinhaercndum  non  cft,  fcd  modis  omnibus  Iaborandum,quo  vcl 
pcr  probationem  plcnam  ,  vcl  pcr  qnasftioncm  vcritas  cruatur , 
fonrcs^ue  fupplicium  luar  t. 

Tcrtia  ratio  D»;  CarpyoYii  dcnuA  conccdcndae  ultcriorii  tc- 
ftium  produr^onis  cft  ,  qu6d  non  fiatin  hunc  Hncm  ,  utrcus 
cxindicii^condcmncturad  ultfmumfuppliciam,  fcdut,  fine- 
gctcrimcn  ,  torqucatur,  ac  vcritaseruati  r  ,  dummodo ,  ind-- 
cia  fint  urgentia  &  fufficicntia  :  Qua  fua  rarione  vidctur  Crucia- 
tuumgravitatcm  &  pcriculum  toriiira; non  usquc  adc6  magni  fa- 
cerc,  nequc  tragicum  f«pc innoccntia?cvcntum  affatim  con/Tde- 
rarc  :  Cnj  is  cxempla  plutima  in  appcndicc  met  tra^.  ohfOim,  $ 
prdif.&fidelia  montta  tlt  4  olff  i-&i-  polTuntlcgi.  Cumcamea 
torturagravior  licp«nl  ,  quSfr  ucrm^  icmanusabciffro  ,  te.xt. 
tnnoxell.  i^4.(  wquiaveroi-^i  auth.  ut  fiuJlt  ]ud,&c.  Htpp^d.  Marfil. 
in  /.1.4  pr^jereu  n.  /.  d.  !icar.&  i  Diyus  n.  2.  d.  qtuft,  nefeml,  mparat  f 
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d,  quifi.  Otbm.  foL^]  rejp,  24.  Dia.  M4rtd  l  luritdiSi.pdri.  4.uf. 
iSf.n,  it.  pAg.  Z42.  Ec  praoparacio  aJ  .norccrnciyilcm  vci  nata- 
^  ralem  ,  Anton.?Ab.  'inc9i.ltlf.$  tit .  4-^  def.  2.  in  aHeg.inlif,  Ec  iu 
ad  ultimum  appliciacn  ftcrJiac  pontcm  »  ut  parumvcl  mhildiJ 
ftctabco  p  qjidiicitar  ad  patibalum  ,  nccdamtamea  ftraigii^ 
Utiiv  ^o^f  tn?/tt  Criifuit.  4"9lif  39.n.4.  Qii;dt9Ht4rit  ipfAmntefitd%^ 
rm.  »  BMd  in  l.  inter^ifit^t  C.d.  trdnf  dr  tn  l.  i.  infit  QrUnie  ft. 
ffjfefftKinpardtit.ff.i.tini.  n  f.  Etia  n  i  aiT  «Tic  usq  ic  al^A 
atcoxdamiUTi  tam«riadfcfat  irreparabilc  ,  M'  tfch  in  fUijl,  ar^ 
hitr.  t4^  ».  2.  F^Uni.  i  V^-l.Uh  r.conf  6f  'n  iS,  Zi{  itb.  i.anf.  tf. 
9.32.  Hiicttrciahec  racio  Di  C4r^^#fii  fundirur  ,  neqjsiri 
leg« » acijee  in  ratione       foiida^  fcd  poci&s  impingic  in utram* 


^  Quartam  rationtm  perJcalon»  opinionlselicere  conaturD»-; 
<Urfz.§fiustxNu.  l^usneriiecifione  zs.  Uy.i.  n.ro.&ii.  Sed  Rcut 
ncrus&  abcoibidem  infcrta  ICTorumlngo!(ladicn(ium  &  Ty. 
bingenfiumrefponsadcxtri&  rediinfpcdaloquunn]r,5ccaufani 
dccidunt  in  aliis  ccrminis,ab  hac  quacftionc  plane  feparatis,  8c  ptt 
tocam  deci&oncm  nc  vcrbuUquidem  meminlt  Reufnerus  publi- 
cationis  attcilationam  ,  ntdum  qu6d  ca^nonobflancc  ,  Scdidis 
atte(latis,accufacoriin  plcna  probicione  fuccumbenti ,  pateac  re- 
grclTus  ad  ulceriorcm  tcftium  prod.if^ioncm  ,  ut  nimiruii  probct 

^2,  Indiciatorqusndi.  ScdScarns  quaeftioni^  R:ufneri  hiceil,Prout 
cx  rubrica  Sc  in  primo  limint  dii^aec j  1$  d  ^cifionis  a  5 .  ex  ipiis  for 
maiibus  verbisad  (enfum  vifus  pattt  :  VtrAim  fcilicet  ad  proba- 
tiones  Sc  indicia  (im  j1  ac  femcl  in  uno  l>belloa(%iocrimina!isin* 
ftitui  debcat :  Et  (i  hoc  non  fiit  ,  an  per  hoc  po(^ea  regreirus  (al- 
temadindicia  &  prcfumptioncs  ,  ceu  indtrcdam  probationem  , 
impediatur,nec  ne  ?  Dequo  varieSc  diTerfimodi  >  inutramque 
partemeflrc  difputatumait ,  Condlio  fapientum  e^  divcrfis  locii 
adhibito  :  Etquanquamquidamcontrariumfcn/^rint,  hancta* 
«len  fententiam  elTe  approbatam ,  nimirum  in  ipfo libclto  accu* 
ratoriofimulnoneireneccfrarii  ,  exprimendaindicia  ,  &hane 
intermiffioncm  accufatori  non  eire  prapjudiciaie  :  Cim  meliii» 
&  cemmotUas  (  vctbis  Rcuraexi  ictentis  )  in  vim  probatioiiis 
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terervanpotTintSndicia  adatticulos  Hquidiiii  probaadoi  &:  atn  2 
pliticandof.  Si<]jidein  ac>or  fuamdebec  proferre  accufacio^ 
acm  ,  ^  fuo  tempore  (  pcft  fa^im  litfs  conteftatioacm  ,  ia 
l^rminoprobacorio  >  inteliige)  probare  plene  quidem  6c  dire^ 
ift^fipotcil  ;  Si  ver^non  pocefl  ,  f^lcem  fcmipleni  &  rndi-- 
rcd6,  acdereoampiias  q  lairi  &  ipfcicatumntae  fufpicionc  >  & 
tcmeritace  accufandi  cxcufari  poflTic  :  Si  neucrumfeccrie  •  ipfe 
tanqTiamcalu  nniator  puiiietur,&reusabfolvetur  :  H^iMenm  ^uf^ 
merm,  Ex  quibtis  in  apricoeft  >  cum  vcrbis  Reufnericjaiquo- 
que  mentem  couvcnire  ,  nimirum  quanquam  ad  plenam  proba-* 
tioiiem  ,  aut  evenrualttcr  flre  akernatif  i  ad  indicia  tortur»  pra^ 
bi.ida  in  Hbello  accufatono  (e  nonobcvlericaccufator  >  hoc  ta- 
icn  cinon  praej  idicarc  >  q  i&min&s  ,  quando  ad  pun<^uici  pro- 
bationis  cft  drvsntum  arnculando  ,  &  plcnam  ,  &.probat!o- 
nemadinHicialt^ul  ,  altcrnativ^  tamen  intcndere  pp(fit.  Pu- 
blicatis  poftea  atteftatfonibus»ubi  Tideric  accufacor  tn  plenariapro* 
ba(io'ie  fefe  deficere  ,  dicur  ei  regrelTas  ad  probaciofiem  indi- 
ciorum  antcpublicacioncm  rcceptam  >  ad  novam  autcm  teftium 
produeftionem  neqnaqtiam.  Dc  qaaeftionis  ftatu  cxquiiirtdim^ 
conftitucndo  >  nuiia  circumftantia  omiffa  •mninocertu*i  eilo 
oportet  »  quialicujus  Oo^ris  opinionem  aut  approbare  ,  aut 
improbare  cupic  >  nifi  eidem  per  ignorantiam  Elenchi  vclic 
inferre  injuria»  ,  &and  «batarum  more  pugnare  :  dc  quoelegan- 
ccr  &  prolLxui  ,  Comel.  Murttn.  in  dmUjji  Ug.  fdtt.  y.  (df.  2  fdg.  2S. 
J9'&3i'  Nequaquam  aucemReufncrum  fibi  aftipulanrem  ,  lc 
aftirmativam  quvft.orrs  propofitae  ,  exraepecadaeju^decifioneL 
1  ^  Dtf.C^rfx^v.  clicicuium  |  ipfa  ocuiarii  infpe(^iocomnon- 
fiiat- 

Notctur  prrfcfca  formalfi  concradiAio  Dn.CdrfiLPvyt  inca- 
Jcmq««ftione/(?^.».  f/.  ubidifcrtisvcrbis  ,  &redcfta- 

toic  ,  accufaccri  nillatcnus  pcrmittendum  cffc  >  terminopro- 
batorio  elapfo  ,  novos  producere  reftcs  ,  novisquc  probatio- 
nci  :  Nifi  judex  ex  officio  &  pcr  modum  inquifitionis  hoc 
fiidat        Quo  caftt  ctUn  poft   publicatai  attcftauoncs  , 
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adoftcnlamrci  ,  novitcftcs,  novacijuc  probationcsproduci  poflunt.  J 
i"7    Quam  fentcntiam  juribus  &piaxi  f  modofrauiabfit )  confentancam        J  -^^ 
ibidem,6c  leglbus  &  Dd.  authoritatc  corroborat.Eandem  fimiJitcr  fir-        I  ''^ 
mztMattb.  BcrHch,  far\  i.concl.^o  h^/o.&//.      Ubi  diffcnticntcs 
quosdam  citatos  ,  cum  rccH^c  fcniicntibus  ita  conciiiat  :    Autju-  ^ 
dcxfolus&cxofficiohocfacit,  &tuncpoft  pubh*c^tai  attcftationcs       |  :inH 
in   criminaiibus  ctiam  ad  ofFcnfam  rci  alios  tcftcs  rccipcrc  &       '  l:^ 
cxaminarc  potcft:  Aut  judcx  non  faLit  cx  ofl5cio,  fed  intervenit,  1^'' 
accufatur   ,    qui  teftes  producit  ,  vel  alius  promotor  inftiga-       >  SjiH 
tur  ,    fifcalis  ,    &  procurator   voluntarius  ,    &  tunc  ad  ho- 
rum  inftantiam    poft  publicationem  atteftationum  alii  tcftcs  , 
&  novac   probationes    rlon  admittuntur.         Obtinct  autcm  .iiiiJ 
illud,  fi  caufaeftcriminalis  ^  &criminaliter  agltur.        Si  autem<i- 
viliter  inftituirur  adpocnam  pccuniariam,  fccuscft,    'Elcganter  Afit. 
Teffaur.  declf  2^2.  Beriuh.  di^l.  loc.  numero  12.    Ex  hac  Dr, 
Carf  z.oyii  propria,  nccnon  BerUchii  &aliorumdodrina  evarcfcit 
fimulquintaejusratio,  quaecft;    Quod,  adorc  non  probante,judex 
novis  cx  judiciis  fupcrvenientibus  inquifitorie  advcrfus  rcum  procc- 
dcrepoflit  :    Quarcnoncrgolicebitidcm  accufatori ,  inprobatio- 
ncfuccumbcnti?    Ubifubrationcm  anncdit,  Cumnimirum  accufa*         .  j 
tio fciciat  ceflare  inquifitioncm  :  Quod  autcm  c*l  quoque  fir  falfa,  dc- 
monftratumvidebit  amicuslc(flor  decad.  med  /.  qu^Jl.z.  Necquic- 
quamadremfacitfexta  Dn.Carp^^rii  ratio^quod  tortura  fit  rcme-  ' 
}    dium  fubfidiariumcruendac  vcritatis,ad  quam  noncft  dcvcnicndum, 

nificactcriprobandimodideficiant  :    Quamvisinfuis  terminishcc  .| 
fitveriflimum  ,  attamcnadftatumhujusquacftionis  nonnifiincpte  , 
applicatur.  Itacrim  cftiatclligcndum  :  Quando  accufator  litcmcr'- 
minalem aggreditur,  probationibus ad  dcfinitive  condcmnandum, 
prius  bcncdcliberatis  inftru(ftuscomparerc  tcnctur,  ut  iis  fuo  tempo-  1 
1«,  id  cft,  fada  litis  conteftationc  ,  utiqueat,  Keufner.  dicl,  decif. 
2i,'n,ii.       Ubiautcmplcnaiprobationidiffidit  ,  &  cam  rcpcrirc  ^ 
ncquit,  tum  demum  ad  probationcm  indiciorum  ad  torturam  quidem  ^ 
datur  acccflus  firc  regreflus  :    Idqut  durante  tcrmino  probatorio  & 
anteattcftationumpublicationcm  :  Poftcam  autcm  fadamillihoc       \  '^i 
ampliusnon  licct;  fcdfoli  Judici ,  rationc  oflicii  ad  proccflbm  accc-  ^ 
Jcnti,  &ReipubJ.  cauiaaccufatorcm  juvanti:    JuKapaulo  prius  ex  * 

Beiluhio  ^ 


20 


5^0 


Ncquc  tandcm  Bcgotium  cxpedit  Scptima  ratio,qua  nititur  Dn.  ^ ^ 
Cdrpz^ovm  cx rcfporif:?  five  praciudiciis  inclytarum  Facultatum  juridi- 
carumlngollbdicnfis  &  fyblngcnfis,  (ScDominorum  Scabiricrun 
Lipfienfium  dcprompta.       Quod  cnim  attmet  rcfponfum  ICtorum 
Tybingcnfium  ^  Rcufncro  vcrbotcnus  infcrtum  ,     iixc  habet  vcrba : 
QBanninaccufationcadprobationcsciii^iiiaHg  ^iffcfcriftcn n?ir^/imnb 
manmifbcnrcl^^cnfdli^  /  obman  rcgrcflumad judicial^abcn  fonnc/ 
rcfpondircn  tvir  incundlantcr ,  quod  fic:  5cc.    Quanquam  talia  vcr- 
ba,  ad  accufatoris  hccntiam  ahquatcnus  vid-antur  acccdcrc:  Sed  quia 
pa  ti:  ila  imptrionalis ,  min  /  in  verbis ,  ob  m.v\  rcgrcllam  ad  judicia 
c.t  f 'iMc.   lilud  refpDnfum  Idorum  Tybingcniium  hoc  inpaflu 
rcdditdjbium,urintcliigipo[Iitarquedc  judice  ,  atquc  accufatorc  ; 
Idcoqucaccipicnda  func  intellcL^u  commodiori  &legahori.    Ver-  22 
ba  enim  d  ibia ,  qu.t?  habcnt  varium  (ignificatum ,  dcbcnt  i ntcllgt  in 
eo  fignifi:atu  ,  qui  eft  «pcior  ,  /.  quottes  idem  fsrmo^6-^,  ff  dereg, 
jnr,  }{;)injn  Con[,  sfo,  in  cafu,  n^  22,  vf.nuncergo.       Vc\  in  fcnfu 
magis  vcrifimili  ,  I{oman,  dtd,  con/y  «,  2.  Cdrd,  Tufch^  tom.    iit,  K 
coMcl,  9|.      Quac  interpretatio  etiam  convcnicns  cft  ipfi  dccifioni 
^4ii/ii/ri2  3.totie$  mcmoratcc  :  Qj^od  fatis  coihgitur  ex  vcrbis  cjus- 
demii,^.    Sijtidex  non  inveniac  plcn^  probatum  maleficiun»  ,  fcd 
eumtamen,  quiarguitur,  fufpcdum&c.  Prxtcrcrcarcfponfum 
lCtorumTybingcnfium  ,  ne  fyllaba quidcm quicquam  innuitdcpu- 
blicationc  atteilationum  ,  nedum  quod  poftcam  tcltes  uitcrius  pro- 
duccndi  accufaiori  derur  poteltas, 

Rcfponfjm  lCtorum  Ingolftadicnfium  non  quideminfcruit 
Rcufnerus  ,  dicit  tamen  fuacfententix  illud  eflc  conformc.  Et  po- 
fito,  non  tamcn  dato,  Facuhatcm  luridicamTybingcnfemarcdiiis 
tientib*i  <  fecciniTc  1  ut  iplorum  rcfponium  convcnirc  vidcretur 
refponfo  Dominorum  Scakinorum  Lipficnfium  ,  a  Dn.Carp^^of. 
4fi,fo6,n,  /<?,intcxtum  ,  (5cpro  affirmativa  h  ijus  quarftionis  fa 
ccrct  utrumquc :  Indc  tamcn  negativa  ncquaquamcvcliitur.  Prac- 
judicia  namqiic  in  jure  non  fatis  fundata  ,  in  confequcntiam  trahi  ^5 
non  d cbcnc  ,  Ti/fer.  Dectan,  tn  d»olog,  adverfus  Jhtat,  cap^  idt,  w,  i^iy 
Btd^Vttkkm)  yol^i.  conf,       w,  t6,  vtdetracl,  meum  d.apelWtncAuf^ 

cinn, 
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{ritHittdiiiiu  umert  75'^  74.  <r  iicc*4.  1.  ijUdftim  /.  mwm  f, 

10.  11,  \ 

au  ^  S  T I  O 

S  E  P  T  I  M  A. 

jin  3  ad ICtorum  rcfponfum  tormentis fubjeclus^  inntcen  • 
tiam fuam  ohtviens^  ludiccm ft^^e  Ma^ijiratum  mjurtarum^ 
<jr  legis  jiquile^  aSltone  ,  ad  re/arctttonem 
damni  ^  dolorts  isr  interejfe  ,  posfit 
conyeniref 

ECMagiftratibus  licttalrqwd  iRjurioft  faccrc.' 
Si  quid  igitur  per  injuriem  fcccrit  WagiftratuSiA^cl 
quafi  priv^tus,  vcl  fiducia  Magiftraiiis  ,injuriarum 
poteft  ccMiYcniri  ,  VlfUnm  m  Ug,  ^i,  ff.  d.  iirjttr. 
QuifcrYnm  alicnum  advcrfus  bonos  morcs  verbc- 
'^ffc  ,  dc  vcoinjufTuDominiquaeftiontmhabuiffc 
dJCCtur,  ineum  judicium  dabo,  Itcm ;  fi  quid  aliud  faaom 
cfledicctur,  caufa  cognita  judiciumdabo,  leg.4.  dpud  Uhe9nem 
tS'  $.  VrAtpr  4it  34rf^9dcm,  aBo  mub  cmigc  Dbwgfcir  t>Ux  9vtct)^ 
t<rijifelcb<m  (niroiruminiquc  torquendo)  ubtrfutjun/  fcflcn  bic 
t^m/ fo  «?it<r9vccl)f/  c^n  ttc  6cn>j<f<n<  ans^ijung  gcmatKrt  tt<r</ 
f<ttur©cl}mad)/e(tmcrftcn/  jlc(?cium6  e*4t<n  tcr  A<bu»-  crgc. 
fiunsjuttuii  fdiulttfj  fc))n.  ^  ^ 

f*«6<n  ct<rfct)<rm<n/  ^a^  Nr  3<r<int3t<  m 
f*tTia*/  ect)m<r6<n  /  ^cf?<n  unb  fdjalxn  mir  r<*(/  to<l)  oJU 
.^{)mlictc  ^antclups  ^<^P$<fa;lcffcn/tv«  r<*r/nic^}t  f«cfc<n  ^ncj^. 
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^injii.  Crim.  Cdr$i  s.  4ff.  QBe  aUx  (oliit  peinltci)<  gra$c  bkf<r 
unfcr  /  «nb  S^m^cn  rccfttmaiTi^Kt  Or^nune  TtkDcnjcrtf j 
gcbraucJjt  fvurtc  /  fo  txjurcn  Mcfcltcn  9\icl)t<vc  /  al^  ^rfii*cr  fclct]cr  un" 
Hatjcr  pcinlicfecn  gra^c  /  (?raffhctj/unb  fcBcn  tarumb  nacH  ©cffalf  unt) 
©ck3cnt)c(t  bcr  ^5?bctfaf)run3/ttptc  rcdjt  tlT  /  ©traft' unD  ^brraa  Uttcn  / 
iinb «^oacn ^arumb  tonihrcm  na*ft<n  orbcnf(fct;cm  £)i*er»5crirt)fc  gc^ 
rccfctfcrttjcttvcrbcn/  C^nft.Oim.  Cdrol,  Sj4rt^6i.  Exhifcc  jurium  5 
textFbus  ,  guo$  prarmittcrc  placuic  conftat  Magiftratus  illcgitimi 
&  conuaordincm  juris  proccdcntci ,  praefcrtim  fine  legitimisin- 
diciisYcUcgitimii  quidcm  cxftantibuircotamen  ,  juxtd  ait.  47. 
(ytd.ikprnedd  frda^ttt.4iOhfy  2^)  ad  clidtndum  &  fctc  dcfcndtn- 
dumanicanon  communicatis  ,  Magiftiacus  fiduci^  adtorturam 
conroiantes ,  vcl  modum  exccdcntcs,  i  juris  vindida  non  circ.im- 
muncs ,  fcd  f  iperiorii  animadverfioni  obnoxius.  InjoriaB cnim, 
fi  funt  punibilcs  ,  in  privatis  ,  mult6  magis  realci  ejusmcdi 
iniurix  atrocifllmaBin  Magiftratibus  ,  fub  iurtitiae  colorc  dclin- 
qucntibus.  Id  quod  ctiam  ,  hodicrna  proccdcndi  tcmprfta- 
te  ,.&juftiriaundiquaqiictcrmcnau(ragiumfaciente  ,  vel  ma- 
ximicft  ncccfTarium.  Nunc  cnim  tcmporis  ininjuriofis  ju-  f 
diciumfaais  nomcn  magifttatus  iniquitatis  opcrcnlumtfTc  foler. 
Antt  pofitarum  lcgum  &  ordinationii  Criminalis  tcxtus,  propnc 
intcliicuntur  dc  tortura  ,  cx  impcritia  Sc  cttlpa  judicis  ,  finei 
officiifuicxcedcntis  ,  injuftc  rcl  imn  odcratccxcrcita.  ^  Ete-  4 
liim  fi  dolo  probato  tormtnta  injurta  intulcnt  ,  graviori  fu- 
Dcriorii  pana  cocrcctur  ,  &  fi  comingat  tortum  propicrca  dcce. 
de^  ,  ordinaria  homicidii  plcaitur.  Quod  quia  hmircs  pro- 
iiO<ir«quaeftioniscxccdit  ,  .Sc  abaliisfatisinculcatum  repctitur, 
Lperftringercnoncft  neccn-c.  VidcaturflMm  C^rr^.v.^r^- 

i^l&:LUcu^^^  Ipramjamaggrcdiorquarl honcm:  Ci- 
,#.^y>«^        .  ^    ,  ^.fy^i^ov.diaiilocis&inaj- 

tamcn  judcx,quo  ac^tioai 
B«iter  iojurianm,  «  .eg.J  Aquili«l*eximat ,  viamquecomra 


t  (t9>&  iUosM.itut.    ipiam jam  agg 
'ininegativamdefendere  videtuii)« 
lecatolrefponfo  <i.»./?.ita  fcribit :  Habet 
-frir.r  iniuriatum  &  legi!  Aquili«r6e; 


f;aeen«lvwrt«  pwcludat  ,  fi  nempe  absque  Peritorumconlljio 
^ca  tormentor  -    liaionem  nilul  agat 
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fcntcntiae,  fupcr aAisiflquifitionalibuslatae  ,  ftridiffimc inhmat: 
quod  fi  obfervavcrit ,  ctiamfi  tortus  innoccntiam  obtincat  ,  haut 
tamen  judiccm  vcl  dclatorcmconvcnirc  ,  ncc  ullainjuTiarum  ,  vcl 
lcgis  Aqiiiliac  adionc  advcrfus  co$  cxpcriri  Valct.  Ncmpc,quia  tum 
judcx  fccjnJum  Legej  proccnKrc  vidctur  y  l.U^er.C  deUglb.drgJ, 
fin.^.mixtd.  26,  ff.  demun.  &l}on§r.  Et  clara  hac  dc  rccxftat  San- 
aioilluftrifTElcaor.Saxon.  D.  Auguftipiiflimjcmcmoriac  ,  Mcnfc 
Jan.  anno  1597.  Scabinis  Lipficnfibuj  infmnata  ,  in  vcrb  ;  5)a# 

fcnproccfl^alfofjcl^vjlfai  /  unb  barubcr  rt>cifci  nii(J)f^  furacnotnmen/ 
tanwa^t^tcrmncnHccrt^oIcfclCrff^eilmffflcl)  jcbracfif  /  fo^aicnttir 
fcrncr  Dic  ^txoxbnm^  gc f^.in  /  ba^  aimwn  bic  ©criC&fiJ^-unt  2(mpf^ 
^cT[of)\un  fol tc^  proccflus f;al&cr  nt*f  i?crf {^ctlcf  /  fonbcrn^tDann  ntdfef 
fonlTcnDari)cbracl)fn)irt>  /      tcn  e^tcn  burct}  |Tc^it»ic(3cf*cf)cn 
Ur)  I  nitfcr(?afa!n3.aacr33nfo(Tcnabfolvircf  mcrbcnfoaciw  liAae^ 
nmCarp-^v,     Notentur  autcm vcrba  cjui  :  Q^o  aaioni  pariterin- 
juriarum  ,  &  legis  Aquiiiac  fe  cximat ,  viamque  contra  fe  agendi  tor- 
toprjccludat  :  Itcm:  hauttamcn  judiccmvci  dclatorcm  convcnirc 
ncculiainjuriarum  ,  vellcgis  Aquiliac  adionc  advcrfus  cos  cxperiri 
valct.    Taiia  ctiam  lcguntur  in  ftMct.  Crm.fArt.  j'  dia.  qiuft.  127. 
n.24.  tiihiltamcn  judici  imputari  ,  ncc  is  coHvcniri  potcrit.  Et 
paulo  poft  :  nc€  proptcrca  judiccm  conveniri  fas  crit.    Verba  hxc 
j  fiintcliigunturprojtjaccnt,  fummam  fapiunt  iniquitatcm  :  Quil 
miqucvcl  immodcrati  tortum  iiijuriarum  &  exlcgc  Aquilia  utiU  a- 
(flurum  a  primo  liminc  judicii  rcmovcnt  ,  &  fcrmc  ab  audicntia  con- 
tra  naturalem  aequitatcm  arccnt:  Quod  quin  coniingat  intcrdura 
valde  vereor  ,  pracfcrtim  fimplicioribus &cxigu2fortii  hominibus' 
^  NihilautcmPrmccpsmagisdebctfubditis  ,  quam  ju$  &audicmiam ' 
ut mquit.  Anttmach.Ub.  s.Comm.  theor.  ^^.  VAlenth  10nth  in  P4rth 
Img.  ltb,  2.  C4f  .     n  7.    Quac  fit  bcnigna  ,  nc  pcr  impaticntiam 
praccipucmcnmiuahbusrcosaddcfpcrationcmrcducat  ,  Hippol  d 
M4rf  tnfr4it.  Crim.     cccur.  n.  loh.  Baft.  M4gon.  d  rea.  fat  rlt  C4P 
f,n.2s.mnt.dta  loc.    VcrbactiamD..  C^^vti intcnc<fta;^^^^^^^ 
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ioxis  Dn.  Auguftide  anno  i  y  ^7.  ^  Cdrf^ev,  Uc,  tail,  allegatae :  m 
vcrbis  r  C^otujbcn  ttirfcri^cr  ^U*  ^Scror^iuui^  (^cttjan/ba^alj^ann 
©cri4t^'unb  2lm)p(6'^p<rfc})nen  folcfccfif  procclTus  f^alUT  in^i  ^crt{)cw 
lcr ;  fontcrntvunn  nict)t  fon(Icn cttva  partjcbracfet  n^trb  bag  tcn  ©acf  cn 
turdb  ftc  ju ricl  ^cfcfccJjcn  f<r)  /  mtt  crftattun^  allcr  ;Bnf of?cn  /  abfol virt 
ivcr^cn  follcu.  Quasprasfupponuntjnon  tantiiti  adionisadminio- 
ncm ,  fedctiam,&  vcl  maxim^  utraqucjDarte  lcgitimi  &  fufficicn- 
teraudita  5  decifioncm juri &iuftitixconformcm-  Circaquara 
i>t  CQrdi  fit  fupcrioribus,  ve rit  ttm  &  juftitum  vcnerantibus,  fup- 
primcrc  affcdlus ,  in  faTorcm  inferioris  judicb,  iniquitatis  poftu- 
latiplcrumquc  inclinintes  ,  tanquam  Deo  &  Principi  fuoracio- 
nem  juftiti«adminiftrara  aliquando  rcddituri  ,  omninoneccflc 
eft.  Publicaetiimutilitasin  eo  vcrfatur  ,  ut  judicum  fraudcs  & 
faifitatcs  dctcgantnr  ,  &  via  praedudatur  ,  nc  in  pofterum  fraudcs 
f ant ,  vtd  decad  mexi.qudjl.  7 ,n.2  2.  Et nullum gcnushominum 
Rcpubi.  pcrniciohus  noccrc  potcft  ,  quam  judicci ,  concrcdita 
i  potcrtatc  abutCRtcs ,  loh,  Oldendorp.  inprogjmn.  a^L  cUf  7. 4(7. 
ly.Mhimt.  dcUd.meAt.qudfl.'-],  n.2s.  Vcrba  itz^uc  pn.CMrf^ov. 
2mi  memoratainfaniorcm  ,  joriqnc  &  naturali  aquitatlconfcn- 
rancum  inrcllcaam  ,  qnantum  ficri  potcft  ,  potiiis  funt  acccpran- 
da,  utnimirumTflit  ,  judicei jufti  & legitimcordinciurisundi- 
uaqucpcrtotum  procclTum  prudcntcr  obfervato  ,  &  ridclirer 
onfignato ,  juxta  rcfpoafa  ICtorum,  &  confilia  (apientum,  pro- 
dcntci  ,  poftcquidcm  convcniri ,  fcd  peticuio  agcntis ,  &  finc 
ctu&clTe<ftucondemnationis.  ^ 

S:d  quid  ,  fi  judcx  protocoUum non  rc^c,  tcI  non  fatij  accu- 
raticonfcripicrit  ,  fcu fcribi curavctic  ,  vcl omittcndoquippiam 
prodcfcnfioncrcincccfl"arium  ,  vcialiquid  ad  duriorcm  fentcn- 
tiam  cHcicndam  addcndo ,  fupcr  quo  rcus  non  cft  auditus ,  ncquc 
dcfcnfus,vcl  tcftcs  non  ritc ,  ncquc  fervaco  juris ordinc  .cxamma- 
verjtvelalitercircaaaa,S:aaasjudiciales.inrr^(5?.wc(?^^4;f^/^^^^ 
l«Crim.ii.^7.rcccnfitos  ,  fivcimperiti& ncgligcnrcr  ,  fi^ 
liiiosi  &  fraudulcntcr,  pio  arbiirio  fuo fefe  gclTcrit ,  &  italCco- 
rum  collcgium  ad  rcfponfum  iaiquum  induxerit.vel  reo  aaorum 
omniam  copiam  ,  vel  aliacommoda  t«edia  ,  jure divino ,  natur ah 
&  CommunipcrmilTa  ,  &  ad  indagandam  c jui  innoccntiam  nccei 
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farJa  (  ae  qHibtu  m  diit,  mee  trail,  de  appeHatioHC  &  prionhs  ^  dscddi^ 
In4s pasfim)  dencgavcrirjvclfi rcfponfum tranfmi/rum manifellum 
crrorcm  (  quod  plani  noiicft  impcsfibile,  vid,  trAd.d.AppelUtim 
(rimtnumiro  100,  &Jeqq  )  continere deprchenderit  :  Quoruns 
unum&aiccrum  ,  im<^  plura  conjun<5tim  miferrimo  hoc  rerum 
criminalium  ftatu,  &  laxis  judicum  habcnis  ,  contingcie  proh  '^^' 
doJorffcquentius,  quamparcll,  nemo  ,  ctiam  mcdiocritcrin  '^* 
covcrfatus  ,  ficilein  dubium /ocabit  :    Tu nc  faac  juxta  D/i.  ' 
C4r/>^(?viivetba  al.egata  cx  refponfo  Ele£i.  6^.numero  16,  &  tr 
Crm.  part.      ejuxft.  i27,nufnero.  2S.    Judcx  fola  cxhibitionj  * 
renccntiae,  fuper  rortura  a  jurisperitis  rcccptae,  ab  adionc  inju  '^^^ 
riarum  &utili  legis  AquiJiae,  addarani  doioris&  intcre/Ic  refar"" 
citionem  ,  ncquaquam  crit  tutas  :  Nequc  cum  i  convcntion" 
tortiiibcrabicrcfcripcam  D.  AngiftiEl^d.  Anno  155?/.  Scabi^       '  '^ 
ij  nacuiliplicnfi  infitiuatum.    Iliud  namque,  nc  dicam  tunctcm 
poris  longe  aliam  adminiftrandas  jufiiria  ,  &  rc/pondendi  in" 
criminalibus ,  fuilTcfaciem ,  judicihocin  paffu  eft  potius  con-  '-'^ 
trarium,in  vcrbis  :    ©olcl)Cfi?procefrus(;al6ani<ftr i?orf5ctUr/fon-'  » 
Uxn/  mnm(!btfonflm<tmb(xtdmai)tmb  /fca^t)cnead)enturcf) 
fu  kn  t)<cl3<f*c()<nf^j?/  itiif  crfTafrunjaacr  23nfo|!cn  abfolvirt  &S 
tcnfoDcn:    Quaadmittantaaioncm,  probationcm,  caufaeco-  W 
f6  gnitioncm&lcgicimamcjusdecifioncm,       Sictiamcollcgium     \  mi 
lCtorumcrravcrit,  &errortalis  fit,  qucmquivis  circamfpeauf  i.fri 
naturalkrationisduau.facilcevitarcpotcfl^confilium  fivc  fenre        -  t| 
tiamcorumfccutui  ,  cxfccutioniquc  mindans  Judex  ,  tcnctur 
omnino  ,  Harim.  Vift.  ohf.  i^g.numero  ^2.    Addic  D«.  C^r;x.*r>       ^?:*  I 
di^.  fUdft.  127»  numero  27.  ' 
^aciliori  ncgotio  vix  probare  poccrit ,  torturam  fuific  jufie  cxer-  'k\ 
citam,  quamcxhibendo  fcntcntiam  .  fupcrtortura  S  Scabrnis  fii^^el 
Jatam,quaBjudiccmat>uItcrioriprobationisonerocximit,iIIudq; 
111  totum  ,  qm  cxccflTum  tortur»  prjctcndit ,  transfcrt  '    Scd  ^ 

7  ^i*  ^^L^".'"  •      ^"'"^         non  defuerit  fuo 

othcfolongcfacilms&rcams  torturam  juftificarc  potcrit&dc  - 

bucrit,  quandonimirum  omnibusaliis^primojudiciiliminc",  , v?] 
uiaucaAfcntcaium  .  pr^fcrtiai  m  pundlo  indiciomm  omniurr^       ^  \ 

princF'  ^ 


,5^^    ..  . 

priiicipallffim*  ,  &  maximc  pr«ju4iciali  ,  cetumquc  CDW- 

municationc,  &  rcccpta  probationc ,  rcdeSc  lcgitinacpcradis, 
&  ridelitcrconrcriptis  ,  prjercrttibus  fuij|Affcfforibus  acccditad 
torturam  ,  &  pcraduarium  juratum  dextre  ^caccuratcconfigna- 
ri  curct  qualitatem  &  cjuantiiatcm  totturae  &  omnci  alias  circum- 
ftantias  ,  juxu  confiit,  Carol.  xrt.  j.  &  propriam  Dn.  C/trpz.ov.  dodr4^ 
Mdm  iH  fra^.  Crtm.  quxft.  iz4-^  ».  6-^.  &fqq.  Tbomirtg,  cvif  14-  qudfi. 
^.».  Z/,/)if .  I.  Idque  proptcr  rationcra  ,  qu2  ipCc  Carpyoy^ 
ot, /<?f.utitur ,  utapparere  poflitjHum  tortura  ritc  fucritperadla, 
an  vcro  intcrvencrit  aliquis  excelTos  ex  partc  judicis.  Quare 
Notariusvcl  judicii  A<ftuarius  ,  mconlignandis  &  defcribe^dis 
hifce  omnibus  tant^  majorem  adhibcbit  diligentiam  ,  quantd 
magis  intercft  ,  non  modojudicis  ,  fcd  &  ipfius  torri ,  nilquic- 
quam  dolofc  celari.  H^c  Carpz.ovtt4s  :  qui  &  alios  ibidcm  citat. 
Eccc  omnia  ifla  1  fi  rcdefcfe  habcnt  ,  &  judcx  fundus  cft  fuo 
ofHcio  ,  non  opus  ,  praetcreaquc  fruftraeft  quaerere  rcfugium 
in  exhibitionc  fcntcnrix  Scabinorum.  Cui  ctiam  >  ot  jam 
dcmonftravi ,  ipfc  D.n  CArp;L.  fibi  quodammo ^o  contrarius ,  tidcm  ^ 
reritatis  ,  adjudiccm  cxculpandum  ,  nontribuit  ,  fed  potius 
flvlis  &  aditatis  ,  accarat^  diligcntii  confcriptis.  Siautem 
muncris  fui  immemor  talia  vel  faltcmcxaliqua  partc  ncglcxcrit,  1 
tantumabcft  ,  ut judexfolacxhibitioncfentcntiae  Scabinorumfc 
fctucri  I  velabonere  probaticnis  fe  cximere  9  illud  in  cum  » 
quiiTvc  tortnram  injuftam  ,  fivc  cxceirum  tortura  prastcndit  , 
iransferre  pofflt  ,  yt  ctiam  caufam  fuam  reddat  deteriorcm  & 
magis  fuf^jcaam  ,  falfitaremquc  vcritati  praejudicare  ,  &ini- 
quiratcm  aequitati  praevalerc  vcllc  ,  intclligatur  ,  improvi- 
dus  &  injuftiii  judcx  ccnfeatur  &  poenas  fuptrioris  Magfftratus 
fobjaceat  ,  Tbemmg.  dt^.  lo(.  n.u.  jtixta  cap.  quonidm  cmra  extr^ 
4  p)ob«it, 

Probatur  cnim,  rcum  absquc  Icgitimis  indiciis  ad  torturam  cfic  ab- 
rcptum  ,  coipfo  ,  quandocxadiscontratiumnonconftat  ,  uc  i 
ttiamjudici  ,  dc  juftitia  proccfliis  aflcrenti  ,  tantum  cre, 
4atur  ,    quanium  apparct  cx  a^is  ,  texm  in  (spttc  quo^ 
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fiumc$ntf4  &VnDd  extr  d  pobjtt.M  noch  d  pr^f.i-Ji-frdf.S^f.SS  Xj^il^ 
lib.i.  dcj /s^.n.is.&daruJf.CAp.  Ln.io  Vho^nhig.  cor,f.  i^-qu^ft  4.it^ 
J.infin.pdg.  27p.&cofif  /2.  n./2.&corif  ^a.n  53  Matt  kViJ.mO.conf^ 
7. ».  7'fag  mibi  220.  ddhot  vid.plares  textm  Cr  Dd  cttutostn  yhfmiu 
crim  tit.4.obf.i,n.4,  Et  probaiur  nuliiias ,  rciquc  negitiva  ,  cx 
nona(Si$,fTrccxreprodttdionca(ftorum  :  X^uatuncdrcitur  evi- 
denj  &  nocoria  ,  ri^.  lAajcard,  d,  probat.  vol,  2  xoncUi 1 1 4'  tncif.  aul^ 
litMtem.  n.  t.  &  fqq.  Dec.  conf.  «.-f  &  S.  indp.  pro  rcfuluttore  text.in 
l.fin.  C.  d.  reby  crcdtt,  Bart,  ibtd,  n.r.iy  ^  ei/ih.  tom.  /.  decif  cam.  2t.n. 

Omnium  minime  incriminalibu5,affinv  anti  vcl  attcftan- 
ti  judieicrcditnr,  nifi  quatcnuicx  actispublicisconflat,  C.cumJ 
ndbis^  2S.extr,  d.  teftib.  &  atteft.  Cothm.  vol.  S-rejp.^o  n,  12S.  & alii  ibt- 
demcitari.  Eft  in  jubfiriptione  Facultatis  juritftLdL  Colmcnfs.  Mafcard. 
vol./.concl.s^.n.i,3.&fq  Ncc adrem facit  cxcufatio D.Qr/^  exord, 
Crim. Carol.s.art  ^/.dcfumpt3,iiimirum  libimctipfi  imputarc  dcbcrc 
rcum,quAdfu.^picione  dc  fc  /iniftram  &:  indiciaad  torturam  pfK- 
buerit.lftc articulus  cnim prim6 praefupponit  intcgrum ,  proceffu 
lcgitimum  «un*q';  cx  adis  apparcntcm  &  vcrificaium.  Dcindcra* 
tioindcdepromptacft  particularis,  &  adquxcunq^  dcli^orugc- 
;  ncra  &  cafum  qucmcuq^cxttndi  ncquit.Ex  particulari  autcm  uni- 
yerfilitcr  concludtrc  non  licct.Mcn:ioautcm  fit  particulariij  cjus- 
niodidclidoru,quibusdI(aaratio  accoinodaripotcrit^in Or/Criw» 
Carol. S.art.si.j9.4o.4/.8c pluribus aii..*,&  a  I iudicia  in iii  mcmora- 
ta  multum  facit  mala  iama  ,  quam quisq-  libi  ipfi  fabrkavit.  Cafus 
autcmaiiiaccidutmulti,&po(runtcflcfcrmc  innumcrabiJcj,qui- 
busctiamhoncfti&  Chiiftiani  hominci  indiciorumpciicuJoin- 
volvi  qucunt.    Quod  inprimis  corum  excropla  commonftrantj 
qui  proptcr  torturas  cruciatum  confc/fi  ,  fupplicio  aiTedi ,  poftca 
'autsfn  innoccntci  funt  rcpcrti  ,  quoruni  nonriulla  tradatui  mco 
o^JiCitm.  pratH.infin.  2x\ntx\  &  alia  contingcrc  ,  plura  quorui» 
innocentia  poft  mortcm  5  judicibus  juftiliascarnificibui  f  quosita 
in  tcrminis  rcde  appcllat  poft  alios  Wint,  in  Tarth,  Ittti.  lib,  2,  cap. 
/i.n^S^J  cclatur,  & propter  fuperiorumofcitantiamrctinctur 
inabfcondito  ,  nullus  dtibiio.  DcrcUrcitioncdamni,  doloris& 
poenajudiciim,  iniquc  torqucntium  ,  bcnc  quidcm  legci  difpo- 
hUMiI^»  hifcc  fuistcchnisaftutiimpdnunt:  Ut  ,  qu6frcqucn* 
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tiorcihodie  funtjucllcumcxccfliii ,  ncdumfraudcseirCitormen- 
ta,  hocrariorcilTatcorumpoena5|  &  a(flionci  injufte  tortorum, 
qaiplcrumquefuntkomincscxiguairortii  ,  & litis  famptibui dc- 
ftituti  ,  timidiqucjuti  procclTufacilidctcrrcantttr,  &maximo 
fibiducantlucro  ,  moitiifupplicium  cyafifft  ,  adquampr»pa- 
ratio  cft  tortura.^/ir  VjLb^.  tnCtd.liy.  s>tit.4.def,2,  m  atleg.  tniiH.  rc- 
coriintct  Efclefta^  C4f,  g,T^f  i7,ulfi  'tnqmt  :  Nelitigciciim  judicc, 
nam  judiciumcxfcnccntia  ilHui  fict,       Proptcrca  Priacipj$&  z6 
fuperioris  judiciiofficioincumbit  ,  lat  ejusmodi  deli^fta  cUndc- 
ftina  .  fubTclamincjuftitiaecommilTa  ,  quaj  ,  ncmaneantim* 
punica  ,  Chriftianae  Reipubl.  rcl  maximi intcrcft  ,  diligentcr 
inquirantur,fcTercquc  &  exemplariter puniantar ,  propter  ratio- 
ncs  plurci  vidcndai  in  obf.  meis  Qrim  tit.  4*ohf.i.  &  obf^o.&^S, 
Ma<^atcnim  ovcs  ,  qai  lupis  parcit  ,  VUt.ltb.t ,  d.legib.  VVivth^ 

Q^U  ^  S  T  I  O 
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Jri  in  injlantta  Leuterationisyel  appellationlsacla  Crimi" 
naliA  ad  eandem  FacuUatem  juriJicam  ,  yel  Scabtnatum 
pra  conciptenda  feiitentia  y  tterum  fint  transmittenda, 
isr  non  alios  ICtos  :   Cuijudtclum  etiam  de 
prima  injlantia  anneclttur  > 

QUaeftTonis  hujus  affirmativam iniquitatis  fufpcAam  rc- 
pcricrlciaorapud  Dn.  Carp^oy.  in prda.Crim.pdrt.3.ij'idfty 
/,(^  ff.^^.  ubicxprcfTe  fcribit  ,  foli  Scabinatui  Elcao- 
tali  Lipfienfi  porciias  caufaf  Criminalcs  in  terris  Elcao- 
rL  Saxoniae  ^Uiicnii  coaccfTa  cft.    Qoae  vcrba  quidcm  cgo  m 
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tcnigftiofcm  paftcm     af<^uiorem  accij»crem,uc  nimirum  jntclli^Cfi. 
daeflcnt  juxtaordinaciojlcmappcIlationis£/<f<S^.i\^5e<3fi.  D.  chrifttdni 
SecBndide dnn»  t6oj,  aDn.  Ca7pz.ov.inprax.criin,  part^^.^uaft.  iS^^n. 
32,    allcgatam^  dcfolaprima vi<:c,vciprimainftantia,nificxcmphi 
plurima  juxtaD«.  Carfz.9vit  praxin  novaracxftarcnr4ncQntrarium,(5c 
ipfe  caufas  criminalcs  agnofcendi  6c  dccidcndi  potcftatena  indiftinif^c^ 
(ivcinprima,  fccunda,  vcitertiainftantia  ,  ea  rciiquis  Coiicgiis^' 
Dictftcriis  prorfus  adcmpta ,  fplis  Scabinis  Lipftenfibus  Cxprefsc  trt- 
^Jbuiflit,  inpratt.crim.lib.  s-quitft.  to-^.mum.  1 0  cujus  etiam  memtnit  in 
prafat.  ai  Uctorem  antetract.  C^im.  contra  proj^riam  graxin  lil;.  2.  tit, 
7.  fefponf.  Elect,  t?  num.  t  &  feqq,    Antcquamautem  ad  exatoina- 
tionem  Damini  Carpzfi^ii  aftirmativar ,  &  ftabiiitioncm  negativa ,prac. 
fcntisquacftionisaccedam,  icicndumcft,  mecamhiC;,  proutpofita 
cft,  tradarc  in  gcncrc.        Quod  autem  in  (pccie  Scibinatus  Upficri^ 
^  fis.  cujusmos,  fivefpccialis  confuetttdo  alioquinaiialoca  extra 
tcrras  EicAoratus  Saxonia^,  non  attinct,  Yacpc  faciam  mcntioncm,  iii 
caufafuntconftitutionesElcdoralcs  a  Dcmino  Carpzovfo  pro  fuaopi- 
flionc  dcftnfandaplurimumajlcgatac,  quac  quanquam  finr  locafcs, 
atramcnquoad  dccifioncmlujjus  quacftionii,  con«:a  D^f 
z.orium  miritum  tcniunt  in  confudmtionenl,  ut  hinc  cfiam  i^tius  CX' 
j  tcndipoflcnt,  atfortafle-Tcllcnt     Kcmoitaque  mihi  lilui,  ut  vc- 
'  Jitfuccenfcre,  obnixerc^o.    Negativa  igitur  omnino  eft  amplcaen-' 
da,  quod  nimirum  a6V«  crimi«ialiadcnuo,  vd  infecunda  inftantia,  ad 
cundcm  Scabinatum  fivc  Facultatem  juridicam  non  fint  tranfmittcn- 
da-,  /cdad  aliud  JuriCCcnfultorum  CoJicgiumpro  concapfcndafcJ 
tentiamutjposfint  ,  imodebcant.       Katiohujus  mei  ncgativ*' 
primacft,fufpicio  :    Sienim  a  CollegioFacultatisalicuTus  juridlcse, 
fiveicabinatusrcus  cfl;gravatu«  in  prima  inftantia  ,  iJJud  pr^fumptivl 
vcl  faltcm  cx  mctu  porro  crit  gravatprum  ,  proindcque  c rufncdum 
Andr.Gatl.  ttb. ,  obf.  127.  num.  j  &  ibf  citaia,  jura,  &  ■/',., 
2  per  text.  in  leg.  eos  C.  iU  appiU.Dn.  Carp.  mpf  t^tjj.jta  .io.au.  i.mm 
3S^37'3S,  &ttt.iS.  art.  6  numero  4S  Matt.  Berltch.  part.  2  decir^izn 
^o.  Ytdetraa.  meumdcdppeUMione  $n  Cnm.  numerc  81  Rennem  ift^yd: 
ntjff.  aa.  c.p  6  numeroy.       Iii«c  cft,  quod  Judex  ^nZT^PC^ 
tionwrcpcilatiir,  quoniam  pracfumiturdiccfc  pro  ea  partc  nuJ 
prui,  judicavit ,    Pr.jp.  Fartnac.  de  tefitb,  ^u^.  ^o  n  Sp.f^s.^^^^^ 
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I  lii  Bntifh.JtHJic.  n.4r,  Id  quod tnagno  fuo  maloexpcrtuscft 
Nobilis  ftib  ciypco  jurto &innoccnticHdens  ,  cujusmcminii» 
irad.me»  d,  Apfeilat.  tn  crtm.  n,  Qg«nobrcm  ctiam  inordina- 
tioncappcUationisE/tf^.i^.v^ii.  antiallcgata  in  tcrminis  fpeciti- 
cii  /alutaritcr  &  prudcntcr  cft  provifum  ,  quando  collegium 
Scabinatus  Lipiicnllj  in  primainftanriadixit  (cnteutiam ,  ut  ada 
adaliud CoUcgium nonfufpcdumtransmittantur  ,  iftijvcrbis,^ 
»ann  rdnltctc  cz<v  5ir*c.Mifct)<  (Sucfc<u  t>crfaOcn  /  ^afimantUMn 
tinfcrm  <Scbcp^cnpu{)Uu  icipi^y  /  ct^crta  in<rf?cr  inftanii  ()kb<i^oc 
taftlbf?  <rf4n(  /  on  <ln<n  ant<rn  unt><rtacl)tijj<n  £)xil)  vclpr^tfc^n/ 
flb<rf4)icf<n  tnc^c  >  Ex  quibusconftav  ,  infccunda  ,  vclicutc- 
rationis  ,  vcl  appcllaiienis  inftsntia  S^abinatum  Liplicnfcm 
cfnfciifufpcJtum  ,  &  adorum  transmifHoriem  in  alrcrain/tan- 
tiaad  eundem  prohibiram.  Nimis  cnirR  durum  foiet  ,  ncdum 
iniquumfub  judiccfufpccf^o  litigarc  ,  vcl  caufam  fuara  tradar c. 
Cunidivina  &  naturalis  ratio  di(5titct  ,  non  cffcca  ifam  a  judicc  • 
fnfpcdodirigcndam  vcl  diffinicndam  ,  c.  quod  ful^eili^.  qudji.l^. 
{.  fccundo  reqstris,  .4.  fin.  &  ikt  Dd.  d.  dfpeUdt.  c.  cum  jnter.  &  ibi  Va^ 
n$rm.  Dcc.  &  Dd.  d,  exccpt,  Menpck,  d.  arb  jud  cdf  is2..  Mam';^,  Efts^ 
tdr.d.  rdtton  i/in.ddtnimjir.  cap.t»  n.  17. &  it  Zanger.d  exc^cpt.  part.2. 
(£f>  Scbrad.  d,fcud,pdrt.  i9.fe£l,  14  ^.  1.4-       Exindc  Cum-  8^ 

mam  tribanal  Camcra?  impcrialis  •  rcpcrta  ex  aclis  nullitate 
procctfus  CriminaHs  ,  cum  grivi  judicis  inferioris  rurpicionc, 
non  rcmitterc  caufam  ad  denu6  &  legltime  procedcndum  faris 
colligerc  cft  cx  traditis  ,  Etncfim  OtbmannHs  volum. /,reJponftm 
7.  niimero  160,  &  fequtnttbiUynde  ibfervdtiones  med6  CrtminaifrdiiicM 
timli.  f  •  ibfcrrdtiini  i.  numen  29. 

QuamTis  relig!ofDs&  bonus  judcx  ,  fi  anti  forfanmalc 
inFormarus  ,  in  prima  rcfpondcrit  ;  Ex  adisfccundae  inftanti» 
poftmodum mcliiis  edoaus ,  reaiuf  refpondere  dcbtat :  Quia  ta- 
rocanon  omnci  juris  confulti  ,  funt  Papiniani  ,  non  rar6  fit,  » 
nt  quo  prius  modo  rcfponfur»  in  priori  inftantia  crat  , 
CoJcm  affcau  &  praijudicio  fint  iiii  ipfi  obftriai  in  Secunda 
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inflantia.    Cuiutoccurratur  ,  periculocavebuntpattes  ,  Hen. 

10  Henmm.d.trafismif,  aQ.         n.ie,  pag.fmbi  S?-    Litigmtium  for- 
tunatam  profpcra,  qoam  adveffain  hoccardinc  nonrar^Tcrfatar: 
CummultJBftraanturhkalterutriparti  >  fivc^juclice  ,  fiveab 
Aftuario,  /iveetiam  abadvcrfa  partc  >  &aliif  f»pe  infidia;; 
^uasfubteifiJgiendas  &  propulfandas ,  certis  hoc  jus  fi  compt.  . 
dum ciret  praeceptis  ,  vidcri  poflit  non  lantilc.  Hasc  l^nem,  di^, 

jj  tr.  inpraf^  Scdcgo  puto  ,  fummopere  efTc  ncccffarium  ,  maxi- 
miin  Criminalibus  ,  &  iis,de  quonim  corioluditur.  Namquc 
circahancpun(ftum  adminiftrandaj  iuftitiaefraudciquotidiccre- 
fcunt&  tantuscft  hodie  transmiffionis  a<ftoium  abufiu^at  ufum 
ipfumfermcin  multis  judiciis  videantur  fupcrarc.  Exlndectiam 
pcrvcrfijHdiccs  ,  caufae  jBftitiamfatishabentespcrfpc<aam,quoi 
autempudctferre  fcntentiamnotoric  iniquam  ,tran$mittunta(fla 
intcrdum  ad  Collcgium  juridicum  exoticum  ,  ut  non  tantum  citra 
odium,fcd  etiam  cxiftimationis , famaequc  jaduram  ,  fcntcntiam, 
pro  partc  5  cuifavent ,  eliciantiniqnam. 

1 2  Secunda  meae  ncgativa  ratio  hxc  eft :  quia  exprcffe  in  terminls 
mznd^Z  dia.0rdinau  appelUtionis  Elea.  Saxon.  propter  hanc  fufpi- 
cionem ,  a^a  in altcra inftantia  non  itcrum  ad  Scabinatum  Lipfi- 
cnfeni  ,  fedadaliumlocumnon  fufpeaum  proconcipiendafcn- 
tentia  transmittere  :  Idque  procul  dubio  non  tantum  proptcr 
affeaus,  fibiipllf^peincognitos  ,  animorumqucmotum  ,  fcd 
ctiam  mctum,  qui  forti  in  prima  inftantiaobrcpcrc  potcrat,  crro 

/3  ris  continuandi.  Nihil  enim  novi  eft ,  ctiam  integra  collegia  in 
cauGstamarduis  intcrdumhallucinari  ,  vid.  tr.ia,meumd  appeht. 
tn  Catif.  Crm.  n.  100.  &fqq.  U  quod  hodic  proptcr  praxin  Dn  Carpi 
levit  ,novam  facilius  &  f  rcqucntius  peffc  contingcrc,&  ut  pluri- 
mumaccidiffc,  valdcvcrcor. 

'4  J^^y\  ,  qu«mcmovct  ,  Mtiocft  cvitanda;  abfurditatis : 
«l  enimininftantialcuterationis  ,  vcl  appcllationis  raittuntur 
a^a  ad  eundcm  Scabinatum  ,  fivc  idcm  collcgium  ICtorum  , 
penndccft  ,  ac li  proyocarctur ab  codcm  ,  adcundem:  Quod 
ccnfttur  abfurdum:  H^Hr^em.tra^.  d.  transm^f  aaor.caiTe.n. 
M^.mbt.Sj.  Eftnamqucade6rnfpeaum,utipfcctiamPrin- 
-y  ccpsCollcgiuiniUud,qttodjamamcincadcmcaufarc(pondcrat, 
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lufptaum  appcllftet ,  M.  $rdirjj.  Elecl,  Sdx^n.  D.  Chrtfi.2,  Bjn- 
nnn  dul.  l$c.n.9^& lo.fag.  i6,& ij^  Vn  quam  fcntcnttam  ctiam 
inipceiccondefccndiiip^c  D».  C4f/^^<7v.  fibi  comratius ,  iih.  ^  tit. 
n.rejp  Elecl.  12S.  n.  11, &fqq.  &  recenter  in  froceff.  jur.  tit.  2. 4rtic.  2. 
.  ti.i2,  Ubi  jta  fcribit  :  Si  provocetur in  cjusmodicaufi^cri- 
minalibu3adIlli)ftrifl!mumSaxoni3E  Elcdorcm  ,  juftihcataap- 
pcllacionc  coram  CommiiTariis ,  ad  id  dclcgatis ,  ada  fecundac  in- 
lljntiapadaliudcollegiumfapicntumtrjuismittunrur  ,  &  dcfupcr 
xcrponfum  pctitur  :  juxtaordiiiationcmappclJatxonis&antc  in- 
{crtaclaratjus  vcrba  ibidcm  rcpctita:  2i}unn  F<mlictc  \m  fifca- 
Ufcfcc        '  i^crfullcu/  h:. 

iSuUitcraotcm&inique  D«.  Orp^ov.  hccri ftrmgicad pro-  ] 
ccffum  accafatorium  ,quaejcrt  quarta  ratio  mca?  Rcgativac.  Nam- 
quc  hanc  rcftridioncm  fivc  diftint^ioncm  intcr  procciTum  inqui- 
fitorium  &  accufatorium  cx  ccrthTo  Dn.Carpz,ovii ,  finc  lcge  & 
rationc  t  nullo  Doc^orcctiam  Saxonico  ,  ncunicc  quidcmaftj, 
puJantc  ,  e/Tc  natam  ,&8cqucinprocclTuaccufatorio,  propticiti 
di<^o,q(]aminquintor!o  ,  appcUationcs  &  lcuterationcs  clTead- 
milTas ,  omniaqnc  proctf fTui  requifita ,  &  omnes  folemnitatC5  ,  ia 
Brroquc  aequabilitor  obfcrvaiida5,  liquid6conftat,abuvdaijterque 
dcdudcm  &  firmatum  cft  in  tra^  meti  deaf^ell.w  cauf.crim,  &  ^rio- 
rihm  decael.trthiu  ,  paffim,    Proctcrca  notum  cft,  proccffum  aecu* 
fatoriumhodic  c/Tcraram  ,  inquiiitorium  autcm  o^itatiffimum.  ^ 
taci.  meumd.  apfeUat.  in  Cr:m.  n,4  9'  53-S'f-&  ^S-  jura  autcmcoH- 
*tuBntur  in  his,qu«  frcqucntcr,  non  quae  raro  accidunr,/,/.c>' 
e  legwm     fft  fars.  b^rcd  fet.  NsveU.fi^.  §.l.  Uenocb.  adififc.fojf.  re^ 
med.2.  n.J\t. 

Q^iintam  cxa'bet  racloncm  caufarum  &  procejTunm  CrimJna-  1 
lium  fnultitudo  ,  quibuf  indics  >  ^  nullo  f^rme  tcmporisin- 
tcrv^allo  intcrpofito   ,  occnpati  rcpcriuntur  Domini  Scabini 
Lipfienfcj  :    Quodipfe  DsmmH' Carf^oym  ingcnue  fatetut  , 
frdf.it.  ante  fraxin  fuatn  Crim  tn  mt^'  hifcc  vcrbis  :   Ciiiippc  , 
<^aod  hujusfarinae  ncgotia  (  Crimina^'^  j  &  caafae  ftcqacn- 
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tffus  adfcabinatum  defera^ntur  :  Ccuipfcmct  affirmari  auffiB 
per  intcgrum  illu  d  quindecim  annorum  fpacium  ,  quo  in 
CoUcgto  hoc  muncrc  AiTclTbrio  func^liij  fui  ,  nuUum  fcri 
diem  praetcriiir?  ,  quo  noji  cafus  Criminalei  Tariis  cx  locf« 
id  noi  fuilTsnt  dclati  ,  hUc  CArp^avm,  Quod  fi  cauffsCivi- 
libus  dirimendis  pror/us  nullis  ,  fcd  fo^is  Criminalibui  vaca- 
rcnt  ICti  alicujus  Coilcgii  juridfci  ,  qiiarum  tam«n  promifcui 
d«f?r'Jiuur  adcoj  plurimae  ,  cogitctquilibctvir  prudeni  &  dcx- 
tcr  ,  nimne  unum  Collcgiufn  tantas  laborum  moli  ,  in  ram 
arduis  negotiisrc^^  ,  fufficcntcr  &fatiscircumfpe<ftedifccptan- 
dis  >  parfit  :  Tuncvix  ,  puto,  I  me  di/Tentiet.  Mutitu- 
do  cnJrn  caufarum,  juftitiae impcdimentum  non  rarum ,  de  ^uo  Vd^ 
lcnt.  nmt.  in  parth.  liti^.  Itb.  /.  cdp,  1 6.  n,  j.  &  6,  juftitia  inopia  , 
litiu^ncopia  ,  ira^  iir.  AthMrh.  tn  conjl.  ddMtic  4x.  Heimm^^ 
feldypag.  3.  confi.imper.  pag.  /09.  quem  ad  hoccitdt,  yulent.  mnt.dia, 
lib.i.cAp.i.n  t.  Et,  iicctlitcsplerumquctitularijuftitr*  cnco'- 
mio  commcndentur  ,  nih^l  ramen  minu^  ,  qua  n  juftitiaB  li- 
tulum  mcrcntur  ,  Vklent.  }Mnt.  ibid.  Ur  hic  fiicntio  przettrcam 
quantum  valeat  pencs  maltos  praecoaccpta  opinio.  ^ 

1 9  Tantam  caufarum  crimitialium  eolluvicm  exoriri  ex  JJcen- 
tia  judicum  ,  pre  lubita  &  arbitrio  fuo  ,  in  proc^/ru  inquifi, 
torio  ,  hodic  frcquentiflimo  ,  tx  prs^xr  Dn.Carpyovii.  novaau' 
daciorci  rcdditorum  ,  &  neceffariis  rcq  jifitis  cri  ninalif  judf. 
cii  (ublatis  ,  ^^rocedcnrium  >  non  finc  ratione  fufpicior.  Qijifi 

Zi  juxtanormam&formamiegitimi  proccffinnjnrcdivino  na- 
turali  &  politivoradicati  tenercnrur  preccderc  ,  magnuTi  in 
modumlirescriminaics  minutumiri  ,  crcditu!  non  eft  difficile 
&cxperientiadocebit  :  ludicium  quippe  fi  icm  iitibu!  impo* 
nit  ,  per  legitiruot  fa  nitcs  ,  &  jufto  ord'nt  incedens  :  Et 
h?cfiai5cftcircumc  dereiitcf  ,  l-prQperdndumC.d.  ^Hdic.Vetr  Q 
lor  Tholofan.  tn  Syntagm  jur.  ltk.41.  csp.  ,.n  ,4^  q^oJ  fl,^)  ■ 
XimemtcrcltRcipubiic*  ,      i  d.  peen  tem  littg 

Quaat(^cnim  magi,  morbi  graiUntui  ,  taatA  dilifcentro- 
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iiSus  &  melioribus  eg<«Tius  mcdicis  &  pharmacfs.  Tetr.  Gugot, 
di^,  hc.  Sexta  cftratip  ,  quia  transmiffio  ai^orum  ad  a)llc- 
;iurn  Sapicntumin  fjvorcm  Sacrofandas  jul^itiaf  ,  &  partium  , 
•nam  caufam  foveutium  >  vci  faltcm  caufje  fiix  honitaci 
ncium  ,  cft  introdiK^a  |  &  foiatii  ergo  indu^ta  »  ut  his  via 
pateat  ,  pcrvcnirc  c6  mclilisad  fcntentiam  jnftam  ,  quaenonflt 
l^fFcduum  &  fufpicionum  ,  in  altcrutram  partcm  propenden- 
tiam  turbis  obnoxia  ,  i(e(fff.  diput.  de  dnnoiSo$.  4.  foiabtx 
D(n  aSnfen^imm  iS,&  l(ecef\n9vtjjimwd.  dnno  i6s4.  bc*  mi'( 
fcicfcmSuf^Jl  '«7.  I(odini.  infdnd.(ftm.itif,t,  ttt.  2o,n.  itypag.  26t, 
^nnetM.  di^.  trda,  d.  trdnsmiJl.  dH,  cdf,  /#,  dbimt,  Si  autcm  ac- 
cufatiivcl  inquilitMinvitis  ,  fm6  contridicentibus  &  reluiftan- 
tibos  »  altera  vicc  ,  vclin  inftantia  lcutcrationis  (Tve  appc lia- 
tionis  ,  aAa  ad  Scabinatum  LiplTcnfem  vsl  idem  Collcgium 
•irfdicum  ,  prAcise  ircrum  trausmittuntur  ,  tran^mifflo  fjus- 
odi  vcrgic  in  odiam  ipforum  vcl  maximum»  Nulla  autem 
jurisratio  ,  aut  oequitatis  bcnignitas  patitur  ,  utqua?  falubriter 
infavorcm  &  utilitrttcm  hominumfunt  introdiJ<5la  ,  in  eorum 
odium  retorqucintur  ,  /.  nuUd  juris  rdtio  ^5,  /.  d.  legibns  l,  ^uod 
fdrore  6.  C.  eodem  ttt»  cAf.  .juod.  obgrdtidm  6  # .  u/,  rcg.  jur.  in  6.  Sc- 
prima  tandem  ratiocft  ,  caufarum  (anguinis  graviras  &  peri- 
culum  :  Quapropier  ab  carnm  rcfponlis  &  decillonibus  abfti* 
nucrunt  plurcs  ICti  Clariftimi  ,  rcccnfiti  m  r74<f?  meo  d  appeU.i» 
'm.  n.96,fdg.  '^6.^7  vide  Dn.Cdrp^oy.  hdcdereeleganter  tn  prd^ 
.  dd  le^,  dntedif  Ecdef.  fol.  2.pdgy  r.  Ubi  addit  ,  qu6d  vc- 
ime  (ibi  benc  ^icatur  confu  cre  •  quialiis  in  cauHs  Crimina- 
libusnon  confult  >  mod6ratione  ofticii  abft.ncre  queat« 

^xindc  non  pntoDominos  Scab-notLipfien^es  ,  (fian- 
qoam  «ruditiffimos  ,  &  rcrum  Criminalium  pcritisfimos  apgri 
laturos  ,  fed  potius  iibentisfimc  daturos  ,  qu6d  a<^a  in 
aitera  Inftantia  ,  ad  aliud  ,  ICtorum  Coll^giam  trans- 
mitiantur  ,  ttiamfi  prout  fcmper  prrf  mimtur  »  fcn- 
tcntum  priorcm  accurato  luo  judici«  juftitiac  rd  maximi 
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2^  conformcm  Judiclconfulcntircmifcrint:  idq-  nontantumcum  cat> 
fac  criminales  fint  pcriculi  plcnisfimsc  ,  &  indagationis  accuratisfimar, 
<3cinrcgrumfit}udicium,  quod  piurimorumlcntcntiis  confirmatur, 
&facjiiu$invcniatur,  quoda  pluribus  Senioribusqu^ritnr,    C.  it 
(jHthtu  diftinction.  20,  Cfrudeiitiam  de  off.dtlegat.  leg.  ult.  C.d  firdel  koti. 
Ttfftur.decif.  1^6.  numero,4,    Sed  ctiam,  ut  fufpicioncra  cvitent,3c 
infuafcntentia&confcientiajuftitiac,  rcde  adrainifttatac  ,  confir- 
1 7  mentur.    Qnod  priori  fententia  ab  aiio  ICtorum  Collegio  approba- 
ta,  piane  &  plcne  obtincnt  ,  ac  proindc  omncmfufpicioncm  afefc 
deroivunt,  odiumcjuc  &mordaccs  iinguas  effijgiunt,    Siautcm  io 
altcra  inftantia,  priorDominorum  Scabinorum  fcntentia  rcformc- 
tur,  tuncnihilominu$  rccur»  &tran£juilIacerunt  cQnfcieDtir ,  livc 
rcdc  fivc,iniquepronunciayerit  CoUegi^m  iliudaltcruin,drfuafcn- 
tcntia  Dco  &  PrincipiratIonemreddi<urum,i)ai4«  in  afohg.juri/pr, 
j  2  adverfm  AUiat.  cap^  1 0,  numero        2$.  Eft  tamcn  cxtra  omnem  du- 
bitationis  alcam,  qucd  in  pluribus  &  rcpe^titis  cognitionibus,  multo- 
rumquc  confiliis  &  judiciis.veBtilata-ycritas  ciarior  cvadat,Pm.Hr/^, 
in  tcrminisp.xrt,  i,  ^U£lf.  /#.  numer$  S^&p.    Cujus  cxcmplum  fpcci- 
^9  ficumintcrminis  adducit  ipfc  Dn^  Carf^ovituin  refponf  Elecl,  Itbro  2. 
tit.7.  refp.Sj.numero  i.^&  fequentibus,    in  cafu  homicidii,in  prxfc-  - 
dura  Scuridicnfi  pcrpctrati ,  quod  nimirum  Faculr as  juridicaLipficn- 
fis, ad adainquifitionalia,  non tantum  prima,fcd etiam  ftcunda vicc 
pronunciavcrit,homicidam  poena  gladii  ordinaria  cffc  plcdlendum. 
Scd,  CLimreus  cjufquc  confanguinci  judicato  huic  acquicfccrc  nol- 
lcnt,  multumque  defcvcritatc  fententiae  conquircntes  ,  caufam  a- 
liorumquoquelCtorumconfilio  ac  judicio  commitp  pctcrcnt ,  aftit 
inqaifitionalibu$'una  cum^  dcduclione  dcfcnfionis  ad  Scabinatum 
Lipficnfemtranfmisfis,  &cxadiihs  ponderatis  ,  reslonge  aJiter  ccf 
cidit  :    Ncutiquam  cnim  poena^T^omicidii^ordinaria  ,  ncc-etiam 
corporbafflidivarcum efTc plcdcndum cxilHmavcrunt  Domini Sca- 
bini,  infola  relcgationis  pcrpctuar  pocna  ^ubiiftcntcs.  Qupditaq- 
jurishocin  pafluftatuit Dw.  Carpz^ov,  dc  Lipfienfi  vel  alia  Facultatc 
juridica,coetiam/ut  &ipfecumDoiTi*n*s  ^cabinfs  Lipfienfibus  uta- 
tur,  ncqeflc  eft. 

^  Simile  cxcmplum  ia  cafu  homicidii      (cio  ,  contiglflc 

ante  aliquot  annos  ,  cumadla  inquifitionalia  ad  candcm  Facul- 
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tatem  juridicam ,  c^ux  pniis  rcfponderat ,  ^  pjenam  gladiidecre- 
vcrat  (  qaodrcicoiifanguinci  ,  fortalTc  ex  mctu  dcncgacionis  pa- 
trocinii  ,  Advocatum  ,  cam  alioqain  excmpturum  cclabant ) 
mitterentur  ,  &  primum  rcfponfum  conrirmarctur.  Trans-^ 
mjttcbantenimOominijudiccs  ,  pr^Bviiultcriori  aliqualidcdu- 
aione  ,  rotulatione&  fufpcaonim  collegiorum  exemptionc  , 
a<5baad  Facuhatcm  juridicam  Lipllenfcm  ,  qu«  rco  fultigatlo- 
nem  clim  perpetua  rclegationc'  adjudicabanr  :    Hanc  autem  io- 
lam  cxfcciitioni  mandabant  ludices  confulentes  :  Caufa  Erac 
lociobfcrvanria  ,  in  caiibus  libcrationis  a  pcena  homicidiiordi- 
naria  ,  poenam  corporalem  cum  rclegationc  pcrpctua  nonad- 
mittcns ,  &  quod  fuftigatio  ,  t>a^  ©tuup^nfct)i^<j<n  /  inlTgncm  in- 
fcrat  infamiam  ,  &  non  nifi  pro  turpibus  &;  infamatoriis  dclidis 
irrogarifolcat,/<ff;i/f  i/>/tf  Dfi.Carpz.ov.  infy^xXrim.fatt.s.  qutft. 
J2p.  n.'  14,     Memoratam  rCtorum  multationem  rco  pctcnte  , 
inftantc  ,  &!jrgcntc  ,  Dominis  Scabinis  ,  c6  minus  dlfplkcrc 
arbitror.    Quia  viri&  judlcis  cft  boni  ,  nc  offici^im  fuumob- 
trudat  invito  -Sc  rcpugnanti ,  &  quia  dcbct  non  tanuim  hoc  agc- 
rc,  nefitiniquusalrcri  parri  ,  fcd  eriam  ,  utab omni  fufpicio- 
nis  Gtimmunis  vcl  lcvi/Gmo  judicio,    Idcirco  fuas  abflincnt  mc- 
rito  manus  &  fcnfus  ab  huju^modi  judicio  9  in  quo  fufpicionii 
jusdam  ab  aircra  partclicet  faifo ,  infimulantur  ,  in  termtnU 
ennm.trdii.d.truHsmiff.A^l.CAf.t.n.  6  in^n,pag,mihu2'j.    Si  fc-  12 
cus  fcccrint  ,  parumabcft,  quin  in  duplicem  ,  fi  noq  ultra ,  cc- 
r  ^-rint,  gravcm  fufpicioncm  :  Primam  cogniTionisinfccundi 
iii  lantiacontra  cxprciu  verba  ordinationis  D.  C/?^>^i47;f  Secundi, 
foprainferta  &  omnes aiias  rationes  hic  reccnfirai :  alteram  ,  ob« 
trufionis  rco  ^''cenre  &  rclnc^ante,    Sufpedus  enim  cft , 

qaifca^judic  .  obtrudit  ,  Mu/cdteH.  inftA^i  aur.Civ.  foly  2y6. 

Z^ni.d  €X(eft.fArt.2.CAf.  t.n  447.  Hincc6minus  obftabit  ra- 
tiofrUiflajim  oeconomica  ,  cx  cauGi  criminalihus  pcrcipiendo- 
rum  ,  qni  inrcrdamfcd  maliintrabenappellitari  Yolunt.  Vix 
enimbenc  crit  accufatis  rcis  ,  ubi  difputatur  dc  ejusmodi  in- 
tradis. 

Non  obftat  ordtnatio  D  f^Hguftt  Elefl.  in  fundatiouc  Scabi-  3  3 
natus  Lipficnfii  ,  in/cnfumcontrariumallcgata  ,  invcrbis:  in 
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pc(ti!i*cn©a*<n  cMr^xt^dl  jufa8<it:  ltctn\  infHrtftcn  n:u'td>if) 
frf*fg?an  aUtn  dt.tcrn  Drt^en  ab^cfcfcflffcf.    Nolo  hic  immortari  in 
explicationedidionistaxatiTac,fl0cin/  6c  comprchcnfivac  alicn  /  iivc 
iibiqbe,quocunque  loc0,carumquc  Iimitationum,huc  pcrtincntium ,  - 
fcd  rcmitro  lcdorcm     Everhdrd.  in  ttf.  loc.  d.  ridtur-  diit,  tdiCAt.  We- 
hener  0bj.  pYAct.  verh.  ({MU  Rudtng.  cetit.  i.ohf.ts.  Befoid,  in  tefdur, 
fra^.  Ut.  A,  verb.  alJftn  &  .illcnt|}iill?ch  Hum.  d.  dutorit.jur.  Cdf,  jp,  ». 
i,&  S.&  dllos ,  qui  de  hifce  &  fimilihm  jcripferunr.    Quod  aatem-di- 
c^a    ordiiiatio  Domtni  ^ugujlini  ita  Ht  intcliigcnda  ,  ncadimat 
facultatcm,  poftlatam  in  prinia  inftantia  fenfcntiam  ,  a  Scabinatu 
Lipdcufi  conceptam,ad  aliud  ICtorura  CoUcgium  non  fufpcdlum 
aiia  tranfmittcndi  ,  fatisapparct  cx  vcrbis  cxprcsfis ,  ;  amc  aflcgafSfe 
ordioationi  appcllationis  D.  Chrijli.tni  Secundi    inftrtis.  Siquis- 
quara  candcm  in  alium  fenfum  rrahcre  vclit ,  illc  in  hac^  juxta  hadc- 
nuJ  didla  3c  dcduda  iniquitatcm  ,  intcr  utram^uc  autcm  contrarie- 

5^  tatcm  fivc pugnantiam,  ut  ftatuat,ncccflc  efl.Ordinationes  autem  & 
rcfcriptaPrincipBm  latcrprctationcm  recipiut  cx  acquitatc,ita  utPrin 
ceps  id  rcfcripfiflc ,  aut  refcriber^  voiuiflc ,  intelli|atur ,  quae  «quitati 
*6fona  funt,e  contrario  id  non  rcfcripfiflc^nec  refcribcrc  voiuifle,qu« 
«quitati  <5c  juricommuni  fant  contraria.,  Reufn.conf.  /.  n,  rji,  &  122^ 
Hondet.  vol.  i.conf.S/.n.  2  8,Gdil.  1.  obf  s^.n.  6.  Decidn.  vol.^.refi^^ 
n  21.  Cravet.  vol.  4.  conf^(^2,  ».  4S'  Vult.  conf  Mdrf. /S,  n.  $6.  vol.  /. 
Etiamfi  natu»-a  vcrborumid^n©n  patiatur ,       Crotus.  voU  /.  ($nj,  f  v 

f  numero /^yGdil^di^^Ioc,  Et  interprctatio  ca  fumcnda cft  in  omsi 
matcria,  pcr  quam  non  inducitur  contrarictas,  fcd  con€ordia,etiam 
vcrba  (  quodhictamcn  noncrtopus )  impropriando,  Crdvef^  ^^i^fjo 
numtro  f,&  S.Me?jochy  Itbro  i\  frdfumptione,  sS.numero  16,  Etiamfi 
inlcgibus  apparentcr  vidcatu?  contrarictas,  ca  tamcn fubtili  ratio- 
iictoili,&iuconcordiamrcducidcbet ,  Ctbr$  2,  eontrdrium 
JS>  C,  d^  vet^jury  enucL 

6      Acccdil,quodconflitutio  D.  ^uguftide  dnno  i^yp.  TAUonttcctfSd* 
um  imperii  fit  nova  ,  atquc  in  hac  qualitatc  hic  confidcrahda  :  Quia  ^ 
ordinatioCriminalisCaroli  Qiiinti,  &  Romanilmpcrii  f  nc  facUm 
mcniionem  moris  &  confuctudinis  Jongc  antiquioris  J  cft  annno 
f,5  30'&  ';32-i^  Comitii5  Awgaftanis  lc  Ratisboncnfibu«;jiro- 
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inul^ata  ,  &juflum  fuumtransmittendiaaaad  confilium  jurispru- 
dcnturo  quinquagics  fitpties  fcpctit  &  inculcat,  nulla  tamcn  ncccsfi- 
tatc,  nccjuc  judiccm ,  ncquc  partcs  aftnngendo ,  qnorfijm ada  trans- 
mittcrc  debcant,  fi:d  poiiusid  ipfum  corum  arbitrio,  juxta  introdu- 
ftam  rationabilcm  tranimittcndi  confuctudincm,rc!inquir.  Idcoquc, 
qui  ncccsfitatcm  hoc  in  pallu  a(fla  fjlius  primac  inftantiac,  non  autcm 
in  altcra  icutcrationis  vel  appcllationis  inllantia ,  ad  Scabinatum  Li- 
ficnfcm  mittcndaeile  dixcrit  ,  non  vidctur  crrarc,     Nova  cnim 
conftitutio,  fivc  lcx  nova  &  corrcdoria ,  quando  potcft  aiiquid  ope- 
rari,  ctiam in  modiro,fcmpcr  aftridc  in  rciiquis  intclligitur,ut  minus 
corrigat,   'Menecbim  Ubro  6,  prdfumptiene  sS^  num,  i6,&f!ures  ibid 
(itst,  Socinjun,  conf,  i  si^numero  ^i^Ulfro  r,    Idcm  obtinet,quando 
afiquomodo  potcft  rcduciad  concordiam  ,    Bj>m4n,  conf,  S94^n^io, 
Menoch^  diif,  loc.       Practcrca  non  intclligitur  priorlcx  mutata  pcr 
novam,  nifi  cxprclse&  nominatimfignificctur,  leg.^i^  2,C,de 
dffeU,  &  c,  l^conflit.  in  6,  Bocer,  de  invefiit.  feud  c4p.  4.  numero  6s- 
lindc  ,qui  nititur  jurc  corrcc^orio  &exorbitanti  a  jurccommuni,ilii 
incumbit  onus  liquidc  probandi ,  quod  co  cafu  ,  de  quo  agitur,fit  dif- 
pofitio  cerrc(ftoria  &  cxorbitans,     gl^  &Dd.tn  cUm,  fin.,  de  refcrift, 
Bdldy  in  /,  hi  qui  4dC.de  4ppeliatione.P4rif  Ith,  4,  conf  62^^,32^  Six^ 
tin^  voly  h  conf,  M^rpurg,  14^  numero  44.      Infupcr,  fi  Dn.  Auguflus. 
teaaporcdi^xfuxconftitutionis  fuiflctintcrrogatns  ,  dc  inftaniia 
lcuterationis  <5c  appeliationis,  quandocontra  rcum  in  prima  inftantia 
cftpronunciatum,  &  hicpropterca  Scabinatum  Lipfienfem  arguat 
fufpcdum,  pctatquc  ad  aliud  Coilcgium  lCtorum  non  fafpcdura  de- 
nuoa^atransmitti,  vcrifimilitcr  &  proculdubio  mutationem  Col- 
lcgii ICtorum  hoc  in  paflii  cxprcfic  concesfiflct .  imo  jusfiflct :  Ideoq; 
criam  rationc  cjus  conftitutionis  pro  pcrmifla&mandata  cft  habcnda. 
Quippcquodinlcgibus  refcriptis  vel ftatuti$&  aliii  difpofitionibus  « 
illud  habcatur  pro  difpofito ,    quod  verifimilitcr  fuiflct  difpofitum, ^ 
fi  dc  hoc  cifponcns  fuillct  intcrrogatus,  gUfinguUru  tn  l  t^le  pacfum 
ff,d,fiUt.&  ibiB4ld,  P4ul.de  C4jlr,& Dd,4litlegt.C  ,qu4res  ptgnro. 
obltf,foJf,legBarb4rim,  vefffed&ftfctJfet.&tbtBald,deoff.Pr4t,leg^ 
TittU4,i,Luctus &tbip4ul.  de  C4fir,ff,  d.ltb.  & poJlh.Su,  Everh.  conf, 
21  ynumero  12.       Quomodo  rcfcripta  Principumuhcriiisfiniin-  )^ 
tcfprttanda  &  intcUigenda ,  nc  prxjudiccnt  tcrcio ,  aut  cuiquam  in- 
^  Bbb  juriam 
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iuriam  vcl  aamivim  Inferant :  y\^%dtul  /.  qu^  jmJ.  &  9>  GaiL  t,- 
n  6,    Accedit ,  q  lAdordinatio  appsliationis  DXhn^um 
Seinnii  llc  pofterior  ordinationc  &  fundatione  D.  Juiufti.  Pofico 
icaquc ,  ncquaq  jam tamcn  dato ,  cas  non  conciliari ,  tunciUa  tan- 
q.um  porttriorderogichiiic  ,ccu  pxioi\yifed&poftcnores  ^S.ff.d. 
le^ih  Card  Tufck.liz.  C\concUoaS.n.  /7.    Et pr«valet proprcr  fpe- 
cialc  nd:(poh:ioncm.  Quandt. cnimunum  cft  rp-cialcp^-^valct, 
fivc  fit  pofter^us  Iht  antcrius  compilatum,C4Mi.  Tufch,cit  lo(.n  39- 
P  3B-fireareguUrecft  ,  ca  quaB  fpeciali  jurc  &  aequitace  conccflTa 
f  -u,  pervcrba  qu^ntumvisgcncralia ,  vcl  cciamunivtrraJianon 
ex  la  l*,f-d  ^pectalcm  &exprciTamd<:rogatlonem  dciidcrarc  Itf. 
in  l  poicmvn  ItU  n.z^^cumf^q.  C^d.pua  Carl.  Mdm^  di  cifurid. 
PMfif  ttt.    gl  S  n.  ion.udex.H^udeHfd.Andog  cap.  22.  n  66  Mutt. 
d.^kct.dectf  iif.  n  9  &ii'&decif  222        Mdtt.  Berltch.  part. 
2.dtal.2  7i.  n.  7.    Tandcm  abfurdicas inceiht^us  abornai  difpo- 
*^  fitionc  cft  I  rjicicnda ,  iVefemk  4^  conf  199- n.  10.    Et ,  nc  fcquacur 
abfurdiim,  iex  vcldiipofitio  ,  quantumvis gcncralis  fivc  potius 
gcneralia  ejus  verba  funtrcftringcnda  ,  /.  2.  C,  d.  noxAl.  daUn. 
Everh  in  tof  loc.  S.  n  4,  &     HWjf.  ulr.  Hunn.  tra^.  d,  autoru  jur. 
part  2.  cap  9  uht  leges  cttat.  &  Dd.  altosplurimos.       Chm  cnim  icx 
fitvirorum  prudentiumconlultum  ,  /  i.fd.lrgik^  Itemque  decrt^ 
tumvirorumprudenttum,  l.2.feod.  noncft  verifimilc,lcgcm  gc- 
ncralcm  il lum caf  im  conrprchcndcrc ,  qucm  vir  bonus  &  prudcni 

Bon  ftatuiflct  ,  H»»w.^i<9^./<^^.  . 

Ablurdum  autcm  &iniquun9cft  ,  ad  idcm  colicgnjm  ,  & 
4}  qnolcutersns  vei  appcllansantccft  gravacus  ,  proindequc  val- 
dcfufpcaum  ,  adainfccundavcl  tertiamftantia  iterum  crans- 
mifcrc  ,  f(ennem,d.transmilj.aa,antedia  Uc.proterttaratt$nemeA 
neg4ttva  citat.  loc.  Difpoficio  nttlla  tam  Ure  incclligi  dcbec  , 
urpoflicindcf-quiabfurdum  ,  ca^.dudumdepra^en.  tn  6  l.  dtvortip 
fffolut.  rhatr.  Metfcb.  tom.3.  decif  Cam.  20.numero49.  Scd  quid, 
fi  acufarus  vcl  inquifitus  Collegium  jurisprudcncum  ,  livc  fit 
Scabinatus  Lipllcnfij  ,  fivcquodcunquealiud  ,  cciaminprima 
inft^ncia  ,  cx  praegnancibus  &  raiionabihbus  caufis  ,  iisque 
r  ^clfalccniaHqualitcr  probati»  ,  habeat  fufpcAum  ,  vtlmajo. 
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ipem  ipnus  partem  ,  vcl  ctiam  unicum  tantum  ,  fcd  qui  iit 
illiuj  a  -itoritatii  ,  ut  ipfi  non  facili  aufint  contradiccrc  icliqui , 
8c  rcu^  vcJ  ej  s  amiciin  roculationis  adu  iliud  cximant  ,  vcl 
coiivr.i  illudpctcftfntur?  Qiiamvis"&  hoc cafu  viriboni  fuisaf- 
fedib  js  frcna  injic^rc  ,  &  mcntc  non  mota  judicare  qi3caat& 
d^bfant  :    Quin  tamen  diflScllimum  hoc  eft     ^  humanitux 
utfiat  ,  vixcfcdibilc  :  quia  ctiim  fufpicionis  hasctclattnaciiis 
inhcrcntia  ,  illorum  ,  quorum  inrercft  ,  animis  cvclli  diffi- 
cuitcr  poflfunt :  Et  virum  bonum  decct  non  tantum  i  delido  , 
fcdctiania  dciidi  fufpicione  ,  velminima  ,  6  ficri  potcftha- 
mannus  (qnod  cordatiflimum  lulii  Cajfariicft  ,  teftc  hltval.  Itb. 
2.  h:ft  jttr.  Civ'apopthfgmi)  immuaemcflc.      Idcirco  rcdius  46 
fibi  confultuni  ibant  iUi  Prudcntcs  ,  qui  manus 'o:  fcnfus  ab 
hifcc  caiius  ,  fibi  magnam  fnfpicioncm  mgercntibus  ,  nc  rc- 
/ponfa  dcnt,abftincbunt  ,  Z^nger.  d.  exctpt.  fm.  1,  Cdp.  4,  n. 
t^pfuresciut.  Hen.  K^nnem.  fjtpe  dia.  tniit  d,  i^^^n^miif  a.^.  uf. 
2.  lit.d.tag.27.  & Mutntibm. 

Incuamfcntentiamrca^  quoqut  inchnft  ;pie  Cd7j;^er:us 
in  ptocetf,  jur.  ttt.  t^.  nrt.  1.  num.  3^-  ^T-  Qaanquam  ibidcm 
it  procciTu  cifili  loqui  vidcatur  ,  ramcn  ,  quia  rcrmoeftgc- 
ncralis  ,  gencralitcr  inceiligi  potcft  ,  imi  dcbec  ,  proptei 
ibidcm  rationii  appofita  piritatem  ,  ip-i  :  .  v^^te^r.  in  Cri- 
aitnalibus  omnino  attcndtfndarn, 

'  '    Proptercaetiam  impcrator  Maximiliunuj  cox.  -jlum  rcqui- 

^rithonfufpcaum  :    ?8ff eiiKunparfcmcfcc Univerfitct :  D.Chri^ 
iVfanSccundusEleaorSaxonia;  ,  (m  cmcn  ahbOTi;nt»or^c*i!jen 

•  CSrfb  Et  Illuftrifllmus  Juiius  Dux  Brunfuigius  :  ^Jtn  unrcr* 
fciirw  Univcrfitet  ot<r  e*0;T<U(?nt) ,  ^7«^^  ^'-'^i^^  K^Kncm.  di^. 
'  flTa  CAV  6.n.s.ltt  4.f.ii  Ubietiamcaufasqua5dam(qu3nqua« 
Jlures&vari«cfre  poflint)  fufpicionisrcccnfct  ,  &^dev.tan-| 
dameius  pCTiciilum  ,  «quitati  confcntaneum  .iie  monct  ,  ad 
nuamproTTnovcndam,  judcxetiam  non  rogatus  a  p.rt^bus,  rc6ti 

^C.cn     fi  parti  utrtquc  ,  vcl  altcrutri  ,  cttam  exoffic.our.rm- 
ut  fubhdeconfcienti«iliorumcollcgia  nominet  .  fiquaF^ 
?n  ^  oro  fua  informationc  confuluit  ,   &  rcfponfum  impc^tol^ 
travit       m  tV<l*<n»  edjoppcnfiuM  /    3«Vifl<n  F.icu.lter 
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gb<rdnberm©m*r/  ti\\^oUtt>a^at\Ut^AXU  flAfcadnformiren 
uno  bcg  SXccbren  bdcj^rcn  (affcn/in  hunc  finem ,  ut  ea  tanquam  T  «rpe- 
aificimi&prateriri  queant,  Ludol.  SchTdd(uHinmultu  (Mufis  $u 
chfervAtumteptur  y&prd)udiciAAfert  )tr4a,d  feMd.pdrz.  iO  fe£t,  14* 
n  lo.&fqri  luf  wl.4perttsfimii6.C,d.judtc  n.  9  rfdectm4C4ulaeft, 
b4ld,  ml.  folent  6.  ^  lez4tos.  ff.  d.  of.proconfvf  tdmen  w  ConfUmm  non 

49  delfentufu-Mere.  M4tt.  Berltch  pdrt  1 ,  concl.  42,n.ii»  Velutienjm, 
qui  malamfoventcaufam  ,  Advocatos  civ-tatis  praeoccuparefo- 
lent!  l  providendum(i  u^t  C  d.po^uUn.UenoihM  i.prafum.  9 f.  n. 
t§i&/3,  Ita  qM€>q  Je  cj  jsdem farinae homine»  (q  lodlaepefnm 
cxpertus;)  S  Collegiis  jiiridicis  plurimis  rcfpoflfa  fivc  informa- 
tionci  antca  conq  iiranc  privatas  exploracum  eorum  mentem  Sc 
fentenciam ,  ut  poftea  ,  tam  in  adu  rotulationis  &  transmi^fionis 
aiftorum  ICtos  pro  voco  non  fuffragantes  exjmcrc,  qnim  reliquoi 
adfuum  nucum  in  concipienda  fetitentia  convcrfos  &  proclives 
habcre  pofTinc:  Echoc  canc6obcinent  facilius  »  qu6frequentius 
Refcrentesac^orunn  ,  antca  integrc  perlcdorum  &ratis  pondera* 
torumiFiducili  innifi,  quodammodoofcitantiiis  fac^i  circumflan- 
tias  perpendunt ,  non  advcrtentcsfubdolam  pri6s  confulenri»  va- 
tionem  ,  qmequimvisaiiqualis(a)temfit»im61cviufculaautmi'- 
nima^totum  jus  camen  variare  poteft  ,  rid.tT4^,me  md.  4ppellat. 
in  Crim,  n.  8f .  99.  de  ftmili  fr4ude  Decidn.  in  4polog.  ddrerfm  Alciat, 

jo  C4pi2i.fuh  fin.&FinkelthuJ  diJp.feud.^.controVyiS.n,44-  Peffimi 
itaqueagere  judiccmcojfuientem  >  quiexc mpcione  &  protefta- 
tione ,  alterutrius  iicigacoris  floccipenfa ,  z&^  ad  iocum  mittir  fu* 
rpe^um&  exemptum  >  ncmo  nifi  valde  iniquus  contradixerit* 
Quibijs»ut&  plurimisalfishocinpunAo  Calumniantium  frav- 
dibus»Magiftratumomninodccetoccurrere  vigilancer»/  in  fund§ 
StyVl,  confittulmiUiihi :  nequem 4litiis  indulgendum  L  qui  fuk  prdtextu. 
f  ih:  frdudtb.ts  e/fe  obvi^ndum  C>  d  S^crof  Ecclef  Deci^n.vol  conf^ 
4*  n,  SS'  C4td  Tt*fb.tom.4  Itt.F.  coml.  4^7  per  tot4m,  Magaum 
cnim  prasjudic'umfacic  fententia  prima  in  altera  inftantia  >  quam- 
Yis  per  leuccracjonem  velappeUationemabefFe<Sujudicatifurpcn« 
fa,  propterpericulum  ,  (iforti.adaiterumtransmittenda,vclin 
negligencioris  ,velnonufque  q  iaqueperiti,prudcntb8c  circum- 
fpc<Ai  Refcrcmis  oianui  incidant.   Is  cnimfequimr  >  quoicur^ 
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non  quA  cundumeft  :  adinftar  Doaorum;  qulaliorumfcnuti-u 
tum,  ricutiovcsduccmgregis  ,  &  aYtsunam pravolantcm  ,;fc. 
quuntur.  Dequibus  videnda.meHmd.dppell.inCrim.  «,  29. &  ibid. 
4Begut$sDd.  Ecquodcopejuscft  ,  fi Rtfercnsaflfsaibuslitobno- 
Xiuf.    Sccarius  itaqaccft,jas  &  juftitiarn  in  prima  iaftantia,far- 
Um  ttift^mquc  fcrvare,  quam  poft  vulncratafn  caufam  rcmcdium 
quarerc.P^rf /.  t.C,  qudndeUc,  unicuique  leg  ultim4  C.  w  qnibiu  cduf. 
uflit  nonefineceffi.    Q^ibus  incommod.j  omiiibu?,  &  pericDloiis  ^4 
judiciorum  peftibiis»  Saxones  antiquiorcs  fuo tcmporc ,  injiidi- 
ciis conftjtucndis  rcmedium  invcnirc  laborltunt  &  fclicisfimc in- 
Y«neriint  ,  hocaempe  transmisfionii  ad^orum  ,  quota  iquam 
emplaftro  ,  mcroofisafFcdibu^  applicaro  ,  litei  dirimcrentur 
&  ceJcriu^  cxpcdircntar,    Hennem.  diH,  tr.cMp.^-  nnmer9\4*  in- 
vcntaautemlcgc  ,  ficBti  folct  hcri  ,  invcnta  qMoquceft  hocin 
paffu  fraus  legis,  non  una  ,  fcd  plurei  &  vari«,  quas  oranes  etiam 
▼irprudens,  proptcr  infigricm  maiiiiaBcalliditatcm,  vix,  imi  nc 
Yixqaidempcnctrarc  potcr*t,  ufqucadei  ,  utnifi  Princeps  &C 
fuperiorcsMagtftra:usiniisadv«rtcndis,  inquircndis,  &cmcn- 
dand'S,  fcfe  prsebucrint  vigilantiores  &  feveriorcs  ,  fierialitcr 
nequit  ,  quin  ipforam  j  dicia  iniquis  fententiis  rcpleantur  :  Id 
qnodccu in civiiibus,ita  quoquci  iiA  veJ  maximc  incriminalibus 
fumma  cum  indufttia  &  curacft  priecavcndum  . 

Qaodtotumconcilium,  five  fenatui,  otdinarium  habcns 
|urifdidionem  ,  licet  regulariter  ncquaqaam-,  Gail.  /.  $bf.  ^3. 
attamentanqnam  /ufpcdas  posfit  rccufari ,  fi  AftciTorcs  ejus  ycI 
omncSf  funtfufpc^i  ,  autmajor  parscorum  ,  aut  ctiam  unus 
magnaeautoritatis,  cui  alii  non  audent  contradicerc,  eftopinio 
DodoTum  communis  ,  2^4nferm  deexceptione  diif.  capue  s-  P^rt, 
j.n.  /7'  &  multiihdem  citdtt  Muit6  itaquc  magiscollegtum  ICto- 
rum  cx  caufa  cjusmodi  fufpicioncs  potcft  argui  &  recufari  : 
Tum  ,  qu6d  jarisdidio  cinon  competat.  Tum ,  quidfaciliij 
poftithabcrialiud  ICtoramcollegium  ,  quam  judiccsordinarii: 
Expariraterationis, judicisordinarii&teftis:  inillominor  fuf. 
ficitfufpicio,  qiiaminhoc:  Quiafaciliuscft  jTnvenircalium ju- 
i!icem,qnamalium  teftem,rfxi,  inr  iw/i/T«4«ff  d  of.& p$teft.fud»de  ' 
w*.  fmilUtm»  Transmiflio  aAorym  ad  confi- 
Bbb  $  liuCB 


immfaplcntumnonfurpeauir.fakbrirtrfc.  ^iperrfc- 
«celTumDcpucationisdc  at.no  i6oc.f.  ^^fcauhct  tth^^uimt^uUtlt 
/3.  quAnper  Rcceflfum  impcii         '':mmn,  cle?anaio  i^rj 
fcOCbmtt^KfcmSuf^^li  107.     tcleo  ^  -  ,     prcr  cjus  arr:Cg.t,cnefn 
-  roandatafinccUufula  ydc  non  impcaicndowii  jtjxcconiirtuno^ 
num  Impetii  ,  ia  Camcra  impcrran  poffunr  ,  Ord.  caM.  pnrt. 
i  tit.  23.  vf  5^ mx<  C4iuvfa*<.  G;/w,  rrr.       C^m  ///.  /.  ^fr//. 3/, 
•  n,jf  Hpding.inpdtideaXam.fecenter.c^ttJw  /.  m  .^-o.n.iS  pag,  24t, 
o  ii^  Commetit.       Non  fufpeaum  ,  aiquc  pioprcita  nor.  cxem- 
ptumdcbctcffc  Collcgium  ICfonira  ,  euiaaa  transmittu^ur  : 
Aljoqnin  ,  Ciiamin  prima  rftjntia  ,  mandat.jm  if>h  Wtorialt 
finc  claufula  in  Camcra  tmpetrari  porcft  ,   nc  jundi.a  Facnltaj 
cxcmpta  fcntcmiam  fupct   adxs  concipiat  :    Prout  Prirjudi. 
cium  rcfcrt  .  Kennem.in  tr^di  tf  jnsmif  aa.  pag.  30,  cujHt&ego  nti^ 
miniintraa.meodeappell.inCiim.t..g7.  - 

Rcftat  j  paucis  annedcre  ,  an  »  ad  pcntionem  accufati 
vcl  inquifit!  ,  judcxalioquin  fine  ccnfilio  fcntcntiam  htunis , 
tcncatur  ada  ,  praevia  corum  decenii  roculationc  y  ad  colJc- 
gium  IGtoium  ,  Scabmatumfive  Facuhatcm  juridicam  fionfu- 
Ipedam  ,  neque  cxcmptam  transmittcre  ?  Adquod  rcfponcfco, 
quodfic:  Eftcnim  hoc  bcncficium  litigantibus  noftris  tempori- 
busalcgibusTel  moribus  clt mcntcr  induitum  ,  quodipfisfinc 
fiiofaaoTioneft  aufcrendum.  Pcr  hanc  naturaf  rcgulam  «quif- 
fimam,  quod  id  ,  quod  noftrnm  cft  ,  finc  fa<fto  (hoc  cftfinc 
confcnfu  )  noftro^d  alium  irai  sferri  non  posfic ,  Itkro  11 .  d.  reg. 
fur.  tn  tetmtnu, Ketmem.fdpcdtil.twl.  dc  tranfmisftone  a^.  cap.  10.  num.  $ . 

feque^titbut ^ubiparadoxa  cotmartarecenlet .&capite fequenti  1/.  refeiltt 
&cor:ftttutionem  Maximtlmi  11.  expltcat  tdm  captte^.  mmero  is^  & 
cap,  tu    tiumero  tt.frtblt^ 

Profcifto  Juris-Ccnfulrus  ,  qul  Chriftianu!  cft ,  &Judcx 
confulcns,  fivirbonus(5c  minin:c  fufpcdus  vidcrivcJit  ,  hoc 
*3  transmisfionisaaorumdcncficiumadcifaJutajc  ,  &citrafufpi- 
cioncm  aeqi^aqufc  lancc  dcrimcrJis  iitibus  comparanrm  ,  non 
modononlimitare&cncrvarc,  fcd  onvnibus  modis  ampliarc&; 
promoYcrcdcbct.H/t^f»«f  Kennein.  A  quocgodiflcnxirc haud 
poffum  ,   modofraudcsinvcnta?,  quarumantcamcmini,prar» 

carcan- 
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Carcantor  quam  accuratisfimc.      Si  igiturpcttta  cft  aAorum.  6^ 
tranfmisfioad  cot>fiiium  lCtoram  ,  fcntcntia  fi/.c  taliconfilio 
latacftnulla,    Majchnetm tomy     dect[y  Cam.  20,  numero  ^j?, 
Et  dat  pftum  gravamcn  appcilandi,    n^utor,  decif^  Cam,  juxta  A, 
B,C.tnverl/,fetitentu.pdg,  3  i 2.    Oicii)^  deputation  iib\(b<i^/de  anno 
Uop.    i[y.,    £^  fclabcr^<n -:^iucrr|)ancti^^|'.  7/7r.  Rennemjt^, 
(4f,ii^numero  27.       Siquisautcm  itcrum  hic  opponar  ordina- 
tiQncm Domtni K^ugufli  ^    totici  memoraiam  :  Tuncproptcrra- 
tionisidcntitatcmetiarT;  in  primainrtantia  huc  rcpctcnda  funt> 
qu«antea,  numero 3 iy&JequentilfU6  wque ad  ^-^^t  rcfpondi:  nimi- 
jum,  fidifponcnjdctali  cafu  rufpic.onis  fuilTct  intcrrogatus,  ve- 
lifimiljtctmandairct  ,  darc  iocum  pctitionirci  tranfmisfionem 
adoroi«adaliud  lCtorum  Collcgium  non  fjfpccflum  urgcntis. 
Ideoquchiccafusfpccialisproitadifpofitocfthabcndus  :  Etiam 
propter  rationcs  alias  .    in  tota  rcfolutionc  hac  antc  addudas  &  $ 
fitmaps  ;    inptimis,  qubd  nimis  durum  &  iniquum  foret,  fub 
Jui<efufpcdolitigire  ,    velcaufam  fuam  trac^arc  ;  Cumdi- 
vkiaSc  natutalis  rattodiditct  ,  noncffc  caufam  a  Judicc  /us- 
fpcdodirigcndam  vcMiffinicndam.       Collabityr  cx  hadcnui 
diais&  dcduiftis,qiio4  pro  juvanda  fuaopinionc  Dn  Carpz.of, 
i^frdXtfudCrtm,  party  3,  ^UdftnS.numero  26.i\cM  :  Ordinatio-. 
nemnimirum  D(;mw* -t^w^k/^  >  potcftatcm  ,  cai  fas  criminalcs 
dccidcndifoliiScabinis  Lipficnfibiis  tribucnicm  ,  poftmodum 
aiubfcqucmibus  Dnn.Elcaoribusfapius  ,    &;ia  fpccie  anno 
l6iz,    pcculiariquodam  rcfcripto  Elcaorali  cffc  rcnovatam  & 
confirmatam.         Quod,  anfufaaufr,  cum  inf.*ao  confiflat, 
mciatct.    Pi  fito  antcmrcmitafcfch^berc,.  &  »mpciratamcjus- 
modi  confifmat.onc  Ti  ui.am  vel  altcram>dc  quo  tamcn  maximo- 
pertdubito,  ciTc  ^jramuigatam  .publiciqoc  jurisfaaam  :  Con- 
firmatioattamenUtius  luo  confirmato  .  &  uhra  ej  1  tcrmin()s  67 
virejfua  nonexlcfit,  &  «cgularitcrconfirmatio  nihil  dat  novi, 
C  interdtlcavs  6  forro  defidt  inftrumentali.    Sfec.  in  tit,  dt 

iuftrum.^.  nuncautemn.i,  .    .       , .        ,  r 

Cumdcijaiuraconfitmationisfuaddcrcroburconfiimato, 

oonilludcxtciidcrc:;  ^  ^^^^^ 
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/.  JuulUu.  2t.  tefidntente  /.^  dJibeYtJtg.cJ.  d  Cotifim  utti&tn* 
utii  Gdil.  2.  obf.  i.n.  ^.khpluns  textut  &  Dd.  cit4t.  Idcm  diccndum 
c/tde  rcnQVitione,  quae  ctiamnihiliiOTijiiri$addjt,fedid,  qnod 
jnvcnit,cor.firmat ,  Scbemk,  BMtoinc.  /.  w.  i.quodftdced.deh.  tnxejl* 
Schradd  feudpdft.  S.caf.i.  n.29.  Vidcndum itaquc accuratiiis, 
quid  IlluttnfliiT;!  EUaorii  Dn.  ^w^«y?fConftitutionc  fivcrcfcripto 
Ct  difpofitum>  &  quomodo  hoc  intcliigi  poffii  &  dcbcat,nimirum 
ita.vcluticxhaacnusdcclaratisfatisconftat  :  Ut  foliScabinatui 
Lipficnfi  ,  rcliquis  omnibuscxclufis,  inSaxonia?  EUaoratudata 
fit  poteftas  caufas  criroinalci  cognofccndi  &  dcfiniendi  in  prima 
inftantia,ncquaquamautemin  aitcra  rcllcutcrationisivcl  appcl- 
lationis :  Idquepropter  rationcm  fufpicionis.  Quod  falutaritcr 
&  difcrtis  vcrbis  ita  mandat  Illuftiiftimi  Elcaoris  SaxoniaeD. 
70  C/&ri/fMwi5^f««i/ifupramcmorataordinatio,  deanno  idcy-  Ne- 
quc  ctiam  in  prima  inftantia,quando  coUcgium  Scabinatus,modo 
antcdiao  gravi&  probabiii  fufpiclonclaborat ,  luprimis  autcm 
rcoproptercainftantc&urgcntc  ,  ncad illud/cdad aliudlCto- 
lumCollcgiumacftatransfnittantur.  Idquc  proptcr  rationcs  ,m 
rcfolotionehujus  quacftionisaddu<aas  ,  &  aliquotics  repctitas  & 
incMlcatas.  Etin  fpccic  proptcr  paritatcm  rationis  >  inordfna- 
tionc  D.  Chrifttdni  Secundi  txprt((i  contentam.  Ubi  itaqn^* 
cadcmcftratiO|ibiquoquceftcadcmjurisdifpofitio  :  luxtavuU 

"SisiuttrT\Dn.Carfzov.  diflas  corifirmationcs  (pofitequAdm 
rf.rumnaturalcgitimc^uc  pubHcatac  fintj  alitcr  velitfntelligi 
vtnempc  non  tantiimin  prima  inftantia  ,  eaqucabomni  fufpi« 
cionelibcra  ,  in  ElcAoratuSaxoniasfoIisSc^binis  Lipfienfibnt» 
omnibusaiiisICtorumCollegiisexclufis  ,  caufas Criminalesco- 
gnofccndi  &  decidendi data  fit  poteftaj,fcd  cciam in  altera  vcl  lcu- 
tcrationisvcl  appcllationis  inftantia,  vcl  etiamquandoin  prima 
iIlinonvana,fcd  gravi  fufpicionclaborant,rcusquc  petit&inftar, 
a<aa  aliorfum  pro  concipicnda  fcntcntiatramportare ,  tunc  i  tra- 
mite  jutis ,  &  divin»  naturalisquc  rationisdi(9aminc  ,  juxta  antc 
addufta ,  &  totics  rcpctita ,  abcrrat  longfflime :  Utomirtim  Dii, 
C/r/^ov.hac  fua  interprctatione  propriam  impugnarc  fefitcntiam, 
tjua  transmisfioncm  aAorcim  in  appcllationis  vci  leutcratTonit 

inftan- 
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infhntiaad  alinm  locumnoufufpe<ftumapprobat>ac!orclinktionc 
D».  Cbrtfi,  &ecu%di  in  (uo  inconcuffo  vigorc  (  quod  eiiana  alitcr  non 
dccct)in  hunc  ufij;  dic  ftare  pcrmittrtiEtiamfi  eam  ad  proccflu  accufa- 
roriumaftnngcrccontcndat,{cd  prorfus  illcgaii  ficirritoconatu: 
prouttctigifupriprorationequarta  ,  ^txtrdd,  meo  4>iiffe&,  m 
(fim,  &  mbm  frior,  detdMm  conftat  pas(im,&  abundatisfimc.  Dixi 
mcam^cnciam^  quam^  putetamdivinoiquam  humano  juri> 
aqoitatisquc  narutalisrationi  gffc  confcntancam.  Sicuti  ^Hitcm 
omninoncmini,  itacciam  DominisScabinis  Lipllcni  bjs,  quos 
pociiis  emncs'&  dngulos  dcccnri  honorc  profcquer  ,  hocmci 
animi  fcnfu,  pro  mco  modulo»  cum  rciiquis  in  luccm  cmiJTo;&cx 
mcrojuRitia;  iludio»  aliaquc  caufa  prorfus  nulla,  cmanantc  no- 
quaquam-quicquam  dctradum,  vcl  prsej .  dicatum  vclim :  Qualia 
mihi  tribucrc  ctiam  nunquam  vcnit  in  mcntcm.  Ipii6calii,  quos 
^  talia>  corumquecuraattinctymclongeprQdcntius  vidcrint  &cx- 
pcnderint>  quidintam  ariluo  ncgotio  &  Rcipubiicae;  &iuftittd?} 
&  confcicntiae  Miio  ,  cxpoftulct.  Si  quis  mckora  in  mcdium 
protuicrit,  tautum  abcft,  ut  mc  habitwrui  llt  rcpugnanccm,izcca 
potius  ambabus  mani!rus  ampledi  fim  paratislimus. 

Proptcrmatcria^  conncxitarem  incidcnter  monitatria,  h!e 
lubncAere,  nemini,  p»to,difp!iccbic  :  Ex  quibus  primum  eft; 
Sicutiinrcceffu  Impcriali  ilatisboncn(i,dcanno  i($  >4.  4-  £)b  tx 
au(t)55:vf.  gcffaltbanrelCtjcCollegia,  falubrircrcftconftiturum, 
qooJ  coiKcpiae  fcntcmi«  rationcs  dccidcndi  Jud^ci  requircnti, 
collegium  joridicum  mittcrc  tcneatur  :  Ira  quoque,im6  rraxime 
mcaopinioncaiiorumjudicie  fcmpcrfalvo,hoccirctnccf(rariuni 
iocaufis  criminalibus,  quando  rcus  condcmnatur,  vei  ad  tortu- 
ram,vclad  ulrimum  fuppiiciuqi:  Idq-,  huichni,utnimirum  con* 
ftcr,aais  hdelitcr  pcrledis  &  diligcntcr  pondcratis,nullum  crro* 
rtmconfukiseffcobrcprnm,  fcdcostamjuris,  quam  fadi  ratio- 
nibo<innitihrmi>limis,6s:judcxconfu]cnsnondubiafivevaciilan- 
tcfcd  HTiota  tranquillsB  &  intrepidflr  confcientix  fccuritate,  fen- 
tcnciam  millo)urisTemc<lto  fufpcnfam,cxfccurmni  mandare,vel, 
fiappcllatumeft,  judcxadquem,  omnia prcsluis  coniiderando, 
tanto  faci|ius,vcl  adcoodimocoriam.vcl  reformacoriam  pervcni- 


3^7 

bct,  uJs  &  jnxra  fcriem  tempori.  numer^s  dit1.naa  &  ordinata 
rtaHlratura  ommnm  aaorum ,  fcriptorum ohibitorum oniniam 
6:f5ngalorum,utncunicumquidcm  dcficiat:  Ncc  uon  omnia  quae 
ialubriter  &  txprenc  pr^lcribit  ,  &  in  omnibus  bcnc  conKitutis 
iadiciisadamasilmobfcrvantur,  cap  quinAmxmt^extf.depubM. 
DccniusncffUgcntiafupfriorumanimadvcrfionc  ^uxU  dUt  cap. 
cu9^tam  cmtr^  d;gnacumjaaura  cauf»  j  ;ftisfim«  conjunaa  in- 
tcrd.jm  fum  compertus.     Rcgtftratiira  h«c  antc  a^a  poilta,  cuni 
iiiadlCtorumCollcgium  cft  transmittcnda  .  uthi  poltca  illis 
pcrltdis,  probcperpcnfis& cumrcntcotjaconccptarcmishs,dc 
illius,  nccnonomi)iuma(ftorumintcgritatc,  &adnumcf05  dc- 
fignationi5vic5  .fimfaaarclationc,  fiicm  faccrc  posfint.  Ncmo 
faii^  h;»c  10  rc  folicirudinc  poteft  cffc  nimia  ,  prout  mcmini  &  vi- 
dfrccft>iw  ohfer\Atm\b!ismeiiCuminaMu£titul9U  obf  &qu£fi.7. 

iec4d.  mea  r  ^  j 

Sccundummon;tumdidici{«pccxpcrtns  :  Q^cmadmo- 

dumfraudibuscftobnoxia  liccRtia  maxima  Gcrmaniae  Acadc«: 

77  miarumpartc,  inaaurotulationiicximcndi ,  ut  malitiaad  Fa- 

cultatcm  juridicamiftiusloci,  quam  fcit  ,  rcl  faltcm  magna  fpc 

niritat,indcpalmamfcfcrcportaturam,  acaorum  transmisfioncm 

cofacilius  compcllcrcqucat  :  Ira  quoquc  infidiarum  pericuio 

l^pcnoncarctcaufamfovcns,  juftam,  ubi  ultrtduas  vcl  ad  fum- 

mum  tresFacultatcsjuridicas,  rationibusin  contrariumallcgatis 

nonobftantibns,  intcrdumctiimpraegnantisfimis ,  cxcipcrccft 

prohitlitum-       Hoccnimcommodo  poteftccdcrc  Judici,  inal^ 

r  ^  tcrutriui  partis  favorcm  propendcntijUt  nihiiominus  eligat trans* 

fliittcre  ada,  ad  iocum  fuis  aifcAibus  proniorcrnnon  cxcmptum. 

Tali  cnimrcftriftionccximcndi  ,    intcrdutji  unam  vcl  alrcram 

Facuhatcmjuridicam  v«l  maximc  fufpcdam,  ia  adu  cxckpicndi, 

ptoetcrirc  nccciTc  cft  :    Uritaincidatin  Scyllam,  qai vult  vitare 

charybdim.       Idco^ucmcdium  tcncrc^rit  fccurius  ,  utnimi- 

rum,  Acadecniis  &  ICrorum  Collcgiis  ,  RomanoimpcrioGcr- 

manicpabundinter  ftorcnts,  intcgrum  fitutriquc  litigatori,  tria 

;p  cxin^crc  lCtortim  Collcgia  rcgularitcr,  quod procul  dubio  ncmo 

faaurus  cft  citra  caufai^  ^uamvis  eas  non  fcmpcr  fignificct,uitra 

aiKCfB 
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amcm  nonRifi  ratiombusrclcvantibuf  probablHtcr  addu^ftij.  IJ 
€{uoA  etiamin  quibusdam  judiciis,  exfpeciaii  crdinationeita 
prj6ticatur. 

Tertiummonitum  &  quidcmmaximi  momentihoccrt: 
Quanram  profundx  eruditionis  juxta  ac  forenfis  expericntiae,can- 
rfons&dcxteritaiis  fidem  adhibcant  Casfarea  Majellas,  Elcclorcs, 
Principes  &rcliqui  Roroani  Imperii  ftatus  ,  Cellcgiis  ICtorum 
jaridicis,  Conftac  ^a;  B^ifJfH  deputattonisy  deanrioiSoo.  (S^fcU 
abiX  tcn  ^3}nf<rt()anen  \  Item  ex^ecclJu  Impcnimvtspmoy  deAnno 
16^4.  toet)  m\t  ttcfcmiufae  unt)bcfct<tfc<nl)cu:  /o/.c^.  4 
Crcuicll  fd^cn  Meifcl^f^fr.tsm.^Jecif.Cdm.zoMumerosr.s^-^utor 
dfcifCdm.juxtA  a.b  c,  verb.  fentema.p4i.miht  s  ^2.  Neit3q-,curn 
Sicrofanda?  juftitiaj  jadura&  infinitarnmcaufariim  perditionc  , 
fubdiiorumq  j  cxitio,totnm  R#manUmimpcrium  fpe  fua&  fiducia 
fFuftretur>  omnibus  Ihtibus  ,  univcrfitates  five  Academias  ha- 
bcntibusincumbir,  casprovidcrc  virisidoncis,  nontantum,qui 
Jcgcndo,  doccndo  &c  difputando  luis  oSciis  afFatim  praecffc  po- 
{unr,,  &  fxpemultii^  liisacutcpraevalcnt,  (c^ctiam,  imA  maxi- 
me,  qui  rcbusforenfibus,  &  ufu  praMcos  funtexcrcitati,&mul- 
tum  pcriti,  &  ut  ex  illis  ad minimum  duo  fint  in quolibct  cjufmo- 
dilCtorumCcllegio,  viri  rc&nomintExccllencisfimi.  Qualci 
qnondam  (uciunt  (excmpligratia )  Matthxus  Wcfcmbccius, 
JchannciZangeru5,  Johanncs  Schncidcyvinus,  Pocriis  Hcginj, 
Hcnricus  Nebc'krai,'in  Academia  Wirrcnbwgcnfi  :  Pctius  Wc- 
fcmbccius  in  Acadcmia  Jencnli,  Wt  cnbcrgcnfi  &  Ahorphina: 
Dionyfios  Gothofrcdus&  N.  Kcbclius  id  Acadcmia  Hcidclber- 
penfi:  Fridcricns  Pruckmannus  &  Ludolphus  Scradcrus  ,  ia 
AcfdcfniaFrancofuncnfr.MaiihiasColcrus  in  Academia  Icncnfi: 
Modcrtinus.Hartmannos&Sirocii,  Piftorcs,  ncc non  J^cobus 
Thomingi!  sin  Acadcmia  Lipficnfi  :  Erncftus  Coihmannus  in 
Acadcmia  Roftochicp.fi:  Johanncs  Fcrrarius,  Joliannes  Oldcn- 
dr^rpiuf,  Nicolaus  Vigclius,  Rcgnerus  Sixtinns  ,  Hcrmannus 
VrfTtcus  &  J-hannesGotdcusin  Academia  Marpurgcnh:  Va. 
lcntin.isFojrtcrus,  N.  Cludlus,  JohanMcsStu^  kius.^n  Acadcmia 
Hclmftadicnfi;  Etplures  aiii.  Sicutienim  rmperaron  &Ro  [ 
ma-iimperiiftatibuscurae&cordifiyt  ,  otomi  ibui  Grrmam^ 
^  Ccc  judiciit 
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niJlcurihfsnotibu^Cab  gr.vJ  ncgligervtJ^J  p«na  pr«rTCCrentur. 
vip  nraeftances,  &officii.s  fuls  fuffictcntcs,  in  RwflT.  i^npcr.anno 

f    w\ccibcx^\\m\)iiur\.    102.  &  4.  feq 
ro  2     vcrbis  hifc<  ftriis  &  finccris  omnino  notandis  fcqucnti- 
bn*  :    ^^ittflfolcftrmnacD  nnfervcrorbenaer  wfHunbmcmims^ 
ni  nuun  .iu«  trnfinct)  {)kmtf  /   uiib  in  frafc  DkfetJ/  ba^  ^^nt^inv» 
fie.uiiit)  ©uvi^e  /  b<ro  B<riDte  mic  qualificirten  immalfottp 
(iden  fo     «11^ tt>oaen  /  bamif  (i*  mmanb  batDicber  5ubefcl)tt?<ren / 
obcrbcct)  umb  fo  md  weni3<r  5u^>c«^9<"  ^^^^^^^  3)rfact)  ne&mo  al| 
ttjercn  Dtefdk  tm  tKdd)  f)\n  unb  tvicber  bcr  maffcn  ubcl  b<(m/  m 
manttd)lKi?il)ncn  in  rc*fl(1)cnunb  anbcrn  voiiimtn  ©a*endnc!: 
8fcii)m5fjl4<n  btlligeeif  je^weilcn  nnijt  iUi)orfet>cn  i)abt ;  &  fcqucnti 
mn  ji4)auch  10  j,  inverbis  :    bagau^  be§  Svi^tcr^unaefcfcicf' 
Ugfcif/  obcrunerfatirenbctf/  aucft  mfcumnng/  corruption  ,  obec 
bop{)eif  su  jcmanb^  pr«judift  ,    nad)t(;eil  unb  ©cbaben  imt^tU 
Ut/  unnb  ecfprccDen  /  t>a€\Uiit  verfa^f  /  cber  wosen  tt>orbeu 
were  ^  fo  fcfle  BC^en  ber  fcfeulbt^affcn  O^ri^f^if  fo  tbol  /   al^  be^ 
ren  acorbncfcn  2)nf<r'9licbfcrn  scbu^r^nbe  Q5e(lraffund  furgewm- 
mcn  /  unb  burd)  unfcrn  «eDfcrltcfteii  Fifcal  |u  etnbrin^un^foIdKr 
©traff/  tOH (td)  gebitbref/ »erfaf)rcn  tt?ctbcn.    Ita  ctiam  non  miniis, 
fi  oonmagis  fubcadcm  pocna  cft  ncccffarium  ,  ut  ftatusimperii 
fint  foJliciti  &  fibi  fcmptr  proipiciant  ,  dc  conftitucndis  ICtif 
&  profciToribusin  acadcmiis  ,  ncc  non  Scabinis  ,  tam  proptcr 
corrfiptioncs&fraudumpcriculum  ,  cuinonminis,  quim  3lii 
funtexpofiti,  dexterrimis  &  prudcntiffimls  ,  quam  incaufis  ar- 
duis  confulcndo  ,  iudicando,&  dc  jorc  rcfpondcndo  cxcrcitati^ 
firr.i5&  Ciariffimis  :  Atque  hocc6  magis ,  im6  maximeduplic; 
l-^  dc  caufa  :  Primd  >  quia  limt  in  omnjbuf  Gcrmaniatjudiciis  . 
SunimaiMbunali  Camer«;nferioribus  vcl  ver^  ,  vcl  fufpicionc 
fa?pc non  Ifviinique  opprcflTorum communc  ^ quotid>anuia afy- 
Jum.       Secund6,  quia  aliud  cft  confulerc  &  Vii^icare ,  aliuddif- 
^  pt^tarevcl  legcndo  aliqnidair-ircre..     Vtluti  R^ttholns^  aliiju- 
rium  A  Kiftites,  de  fcmctipfi^  fcribunt  *c  fatcntw ,  qu6d  opirno- 
ncm  lcgcndo,  &  difputanJo  f«pc  dtfendcrint ,  c  j js  contrar-aiTi 
TOaiulcfido  ^  jiadicanio&icfpondcudoftatucriat,  qticsiefert  & 
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a^rahat  Ttbet.  DecUn.  inapilog.adveff.tAUiat.  cap.  r$.n  j6.  Vnde 
judcxinjudicando  pot-usfcqui  dcbctopinionesin  refponfis  fcrl 
ptas  ,  quirnin  commcntaxiis  ,  qu6d  fcilicctconfcicntialjedeo- 
€l«  timor  bonumvirum  diligcntiorem  faciat  in  rcfpondcnda 
qiummintcrprctando  ,  in  confulcndo  &  judicando  ,  quam  in 
difputando.    Plures  rationes  ,  ylicafudDecUn.  diajoc.u.  27 
fkquentibui.    Ubi  fccis  rcj  fefchabct ,  &  praxcos  cxpcricntia  arti 
difputatori»  poftponitur,  ibi  in  confulendo  &  judicando  facpc fa, 
«idiofe  &  pcrniciofc  erratur,  Decian.  aleg.  loc.    Et  non  rarA  mi' 
fcreicfpondctur  ,  judicia  fcntcntiii  rcplcntur,  iniquis,  quoque 
conftitutumeftinjuftitisBfavorcm  ,  iiludipfum  &  fraudemcjus 
Tcrgitmajorcra.    Unde  Dd.  Clarisfimi  raldc  conqaernnrur& 
cxprcfsc  fcribercnonvcrcntur,  rcfponfi  Collcgiorum  juridfco- 
rum,  prohdolor,  hodienimislevitcr,  &  utille ajebat,  fuparfi. 
cialiter5nonmedullitcrcudi-Car/;m.rf)^./.wtt«frtf  s27.Tmkm.  v. 
Ktonf  so,  in  mn.&tnfin.     Vetrus  Grtgorius  Tholof.  ltho47.  Syhi 
t4g  CAp.  7  nuiuero  //.    AUiat.  Itbro  I2.p4r.  cap.  ult.  Corat  Ubro  /.  de 
i9mm.opin.ttt.  6.  numero  43^    Eccxpcrientia  teftc,  hodic  cenfilfa 
&  rc(pon{aamorc  magitcorum,  quiea  expctunt  ,  quamlrcrt- 
taris  &  juftitia;  dari,  lofefhtis  Ludovuus  concLii,  circafinem.  Cothm.. 
7ol.  s.conf.  18.  numero  332.    Hiuc  tantam  exiftimatioms  jacftu, 
rampaflrujcftJuris  Confultorumordo,  antiquitus  pr«cipuo,  & 
f«mmohonori5graduc«nftitutus,  Ioh.de  CaHtU.  in  traH.  de  ufur. 
€4p.  41'  numero  1.    Job.  Tetr,  Surd  tn  prafat  conf.  vol.  t.  vtde  obf  nteof 
crim.pracf.ttt.r.obf  9.  numno  6.  &feqq,    Malumillud  quiavcrte-  ^  ^ 
rcpoteft  ,  8^  nonavcrtit  ,  tamcftmcijpa  ,  qiuin  quimalum 
pcrpctrar,  /.  fipututor  3J,ff.adleg.  jiqmL  Vhtltp.  Matt  ad  l  s^ff.  de 
reg.  ]ur.     M!'lc6  m3gii,fi  ad  hoc  ofiicu  r-itionc  ccnetur,veluc:  hict 
Erproptcr  idtnciratem  racjonis  ,  fuam  cum  cxccdentc  raercrur 
pcen:\mt  allwg.  tiliecenjf.  impef.anvo  r6s4        tvojui  ftd:  aiid)  lo^, 
eonfi.cnmO.roL  s-^rt.  /.    Cuico  vcniunf,  qna?  ^<rgi  NicoCi  i  Ji- 
xitHocrate»,  rtUxik  ah  Hieron.Cagnol.  intra^  d.r-cl.  pfhftip.  infiit, 
».//y,  Adabeunda  miniftcriamalo  viro  no;.  utaris  :  Q^ij  c:Mm 
illc  dolinucrit  ,  corum  in  tc  tran.^tcrrrr  ir  cu(pa.     FJ  rurfw 
Negotiis  ,  qu»pcr  tc  non  gcrn  Jtur  ,  '••ros  eji.n  ^^xf^i.r^ 
tanquaniomniiimjquaeillicomnufcr  r  \,  putanda,iu*  nici)!-  .i. 


88 


90 


.gnoraturu,  '.^ u"  aHenamculpampr^ftandameir.:  (^.  « 
abft.nendum, ^""^^^'"^^Xendo  aut  conftiruendoM.gi- 

mit  Cgnol..    Morraiiter  peccant        J"^  «  ^^^j; 

9 .  fores  velofT.ciale.ignavo,  5c  i-P^^-^^.f  "f;  '  ;  "i 

t^iZtlZt.lr,  tcrmirtU  M.  GmU  dcc.pcnfc.  ^  „  nun,cro20. 

Bb  e  iam  ignavos&  inexperto,  vocat.qui^iicir  .ngcn.o  polleanr, 

&expe^^^^^^^  att.men  quoad  dcc:(.onem 

caufarum&jadlciiordinem,    multaadyerfus  leges  &  jurn.uft... 

Slnesfaciunt,   qr^alias  i  jurisperit  s mm.mifierent. 

Hqc  tefer  Rravcm  illam  &    religiofam  adhortat.onem  , 

omnemtcmporaleminf.Hcitatem  &  gehennam  minantem  Pnn- 
cipS,  cjufmodifivemalon.m  &  .fFeaibusded.torum  flye 
ffiorum  &  imper  torum  judicum  culpam  modo  jam  d.fio  .n 
r^recScntibus.  ^  mcvolur»,  ,  ccnf.  ,z.r,u,ncro9!. 

ContX  opus  nunquamlatislaudandumf«ntaggresfi&  perl.- 
9^  cient  Principe^el  aliift.tusimperii  ,  .mmorralemnon-.n., 
Moriampoftfereliauii  .  &  Dei  Opt.m.  max.m.  mercedem^ 
"raciofam  &  «tetnam  reportaturi  ,  qu.  hu.c  malo  meden  omn, 
tempore,  & netviscunaisi.  tentijfuntasfiduj. 

Nolim  aotem  hlc  ita  pctcipi  ,ac  fi  profeflorcs  juniote, ,  five  alio, 
circa  Academica  fludia  verfanrc,  ,  &  ad  eorundem  cxcrc.rat.ones 
aptos  &  conftituto,  ,  ncgligcndo,  cTcputem:  M.mme  gent.um. 
o,  Edonec  abfit  carpendi  afic^us.  llos  cnim  manec  fuu,  honor  &  la- 
'  bor,  donecta.ideminprl..ibeneverfari  ,  pcrir. & ad majora .do- 
nci  fuis  antccciroribu,  vcl  fubrogemur  ,  vcl  ad  al.a  condigna  Rc.- 
nubiicxofficiapromoveantur  ,  Modo  ufque  dopec  hoc  hat  ,  a  de- 
cidcndo  &  dc  jure  rcfpondcndo  abftineant.  Rcprobum  Acadeffli- 
corum  morem  dicit&tax.u  ,  ut  )umor  conla-.bat  confilia  ,  quje 

cornmu» 


communitcr  intormationcs  juris  ,  Gcrmanicac  'Si<(i)t^UUi)m^<n/ 
dicuntur,  Pruckm.ciNf  ^o.n.  t0  2.    Quiapcr  Thcoricam  vidcmus , 
fed  pcr  Pra(fticam  pracparatos  cibos  gulhmus.    Hacc  proccdit  non 
foium  pcr  fcicntiam  ,  fed  &  cxpcricntiara  ,  omnium  rcrummagi- 
ftram;  quumartificium  pcr  cxcrciiiumcapiat  incrcmcntum  ,  Spec. 
lib.4.dclib.  conc  in  rubr.n.^.    Et  proptcrca  fcicntiaik  cxpericntia 
conjundapcrfcv.^umfaciunt  jurisperitum  ,  Au^.conf.ioo.  G4rf  Ma^ 
firill  Ub.z.  de  m^gijlrdt.  cap.s.  h.^-s-  ^i^t.  inpdrth.  litig.lib.2.  cap. 
s.n.if.    Unde  tam  ncccfTaria  cfl  judicibus  ( c^uorum  loco  vcl  ma- 
ximcftantprofcflbrcs&lCtiin  Acadcmiis  ,  prout  antea  fatiscft  di- 
Aum,  adlionumforcnfium,  &rcrumagendarumpraxi$,ut,  quinon 
cft  pradicus.ad  gubcrnandum  fit  planc  inhabilis ,  Gregor.  Tholof  lib. 
i6.de  Repub.  cap.     Adam  Keller.  Itb.  r.  deoff.ju.  polit.cap.  27.  Paul. 
Matt.  U  'ebener.  in  prad.  obf  lit.  1.  verb.juftitten-^tfttx  /  prafertim  art. 
49.C4f^i.  Dn.Benedicl.  Carpz^ov,  tn  pra^t- Crtm.,pdft.i.qnaft.i6.n.io^ 
&  alttabeo  e$  citati.  fcdcMS  incrmis  intcr  tot  armatos  ,  &nuiiciii 
hanc,  nunc  iniilainab  Advocatisrapiaturfentcntiam.  Contraau- 
tcm illi  dc  caufis  rcde  fciunt judicarc ,  qui  &  agcrc  caufas  &  dcfcnde- 
ic  non  ignorant.    Qui cnim  rede  agerc ,  excipcrc  &  probarc  fcit ,  i$ 
^uoqucde  adionibus  ,  cxceptionibua  &  probationibus  rcdc 
fcict  judicarc  ;  Qoniam  dc  opcrc  mclius  fcict  artifcx  ,  , 
Paul,  Matt,  Wehener.  dUl.  Uc, 


Q^U  iE  S  T  I  O  . 
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An  iiKiulfitm  fit  audtendus  ,  fiat-tefiata  tefimmm  ! 

fcriptpsdtjputareyelit  >  '  (^.Tini 


Nccdircuifioncmhujusquaeftionis  praetiucto  ,  mc  ,  -  • 
hicnollcclTcfelicituin  ,  an  publioatio  aiccftatjo-  ^ 
numfirdcfubftantia,  veldcjufticia  proccfTuifDc 
qnovidcii  poffuntincivilibus,  GuU,  /.  obf  loj. 
Mynfing.  cent.  4-  el^f  52  In  criminalibus  vcfA, 
CUf,  mprna.  Ctim.  quijl.  4i.in  pr.  &  qumft.  6i:n. 
5  Seh  fiGuarZin.  tr^Si.dcfenf.  rm.  defcrjf.  ii.  c^f.  i.numeio  /.©bi*  i:^ 
ftatuuiu,  inhifecactcftacionum  publicariontm  omnirio  effc de  1  ^:conl 
proccllus  fubftaUtia,  adc6,  uthic  pcr  iliius  omisfioncm  ip(o  jurc 

Difputationcm  amcm  dctaliadu  publicationisfolcnm,  C7fq  l 
firc  is  intci vcncrit,ncc  nc.hic  prorfus  pr;scerco,  hunc  ejus  tSiAu, 

intcrminisqu«ftioni4propofitae,  foiumreio^o  confidcrans,  qui_  .  .ij 

confift^tin  commanicationc  copiarum,  ut  parrcs  posfint  Tidcrc  rionei' 

anbcncautmaU,&qualitcrdcpofucrinttcftc?,&cxindcvaleant  jinfc.f 
«©mtii«okCMndiaa&  pcrfonasopponcrc,      Tr^a.  Tapmm^f.  tn 
fom  pubL  ta.\n  frm.nuntero  /.  lofeplm  Ludmcus  dect/.Lucenf  ^.n.^. 
£t  AdvocaioiumconCliodifputarc,    HtppoL  de  M4rf.  tn  prAd. 

Cnm     ^ .    poftqunm  numeros-  FoUer.  inptaU.  Crm  in  yerb.  &faifd li^  n^.L 

tiscouejta  loney  numero  lOyGud-^m,  dici.  loc.  numtro  ,0.    Id  quod.  :,tiof, 

qucnquam  Dodorum  ctiam  Saxonicorum  ncgiiTc,  nunquam  au-  .r^T^ 

divia  f  Jio  Dn,C^rf7om  cxccpt»,  qui  in  ffMM.  Crtm  fatt.  3>  qu^ft.  ..^  .^j. 

ii¥.n.j^,  iialu  j 
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i/^ti.-?.  itafcribrt:  Exquibusvcrbis  fctcBmfJtu^jU  dirputircn^, 
etiam  hoc  probaiur,  qu6d  inquifitus  haud  quaquam  fit audicndui, 
fi  attcftata  tcftium  in  fcriptis  difputart  ^ciit  :  Ejufmodienim 
dirpiitationlbastcmpus  confumitur  ,  &  faepiui  faaum  magis  in- 
volvitur^quam  cxplicatur.  Idco^uc  aproccfTu  inqnifitiouis  non 
immeritohaercmovcntur.  l^nc  C4rpz.ovtuf.    Etcrrorcm  huncre-  5 
pctitfx/<f/.  /^^.fi.-#j.Contrariumcxprcf$i&  rcdcfcntitScriptor 
SiXomcuSiMamVuhkw-  infrocef.mm.pm,  i.tn.7,c.  4S,n. 
db to cxtMUi  Qi/.Jl cmg  mtrtia.  ^i.c.  i6  fag.ns  uS  &tit^  t.c^S.pag. 
Coi  talcm  praponitrubricam  :  Produdautriufquc  partis,  fuper 
prcbatiopibus  Fifcalis  &  attcftationibus  tcftium propofitae.  Et 
'Germank(^  Difpurationf(J}rifftcntocnbcp^cnf{)d(<n  /  ubcr  tcnbC' 
xux^*  iin^  Ccr^agcn  au(fa^ccint)ract)f/itcmm«/tf/>4rriffr/Wif;hgBcin- 
fcrit  vcibaexprcffa    nnt  wtctcr  &ctt?ciMi^pntirct  ttcrDcn  mii|Tcn. 
QucmctjnqiJcautcmiiKorraptc  &intcgrc  judicarc  valcntcm  non  4 
praetcrir ,  dirputarcnoncflcaitercarc,nugari,&fa(aumintricarc, 
Onr.Horn.  deprocefj  dtfput.cap,  10.  fcdvcritatcm  juris&  hujus 
circua.ftantias  accaraie  pondcrando,&ad  UgcSjCarumcj;rationcf, 
posfibilibrcvitatc,applicando,  invrftlgarc,  &judici  ante  oculos 
poncrc.Prout  Do^corcs  &boni  Advocatipauca&utilia  proferunt, 
&conciufivc  loquunfur,quod  cos  ctiam  omninodecet,P*ir.<^  Pttf.  5 
infta^*^  Sjtulicverlf.  ncioriumvf.Iudex  n.  ^.pag.mtHtsp.  Et  rcsfe- 
ftantur,  •  on  vcrboiu  po\iiic,Dec.  in  apdog.adYtrfns t^lciat.c  i6.n'.7. 
'&fq  Scripta  igitur  probaroria  accurate  &  bnic  formara  laudanr,  f^- 
contiatipfoiu  abufumrcctcimprobant&coiTionftrantJ^/.  iVlm  m 
parthilitt^f.  l.  ^.f*        ^9  &dHiil;id.citati.Dcd{x^Aonc  fi/e  difputa- 
tionemaitcftatoru,&cxccptionemcontrapcrfjnas  &di6latcft;u  ' 
in  fcripti'inquifitooninocirccOnccfii  patctcxindc:  Quia  primo 
in  huncfiie  publicatio fivccomunicatio  corundcm:fccund6,  ac- 
curatius  def^ndkur  inquifitusjcjufq^  defcnfionis  nccesfiras  magis 
cxtrapcrici.lu  p onitur,cui potiiisfupcrfl  .u cft  pcrmitrendu:quirn 
ncCclTariu^mputaida.  TcrtiA,inforo  Saxo«ico,cjiifmodidirpu- 
Tatinf       '  Slicatis  attcftationibus,accufato  coreditur,  fjtentc 
•pfo  D  /tnpr.^n  cnm.part.s,tj.\os  n.  fS.  Quiditaq:,  obftar, 

ou6miniis  fitp«nni:tcnda  inquifitio  ?  Quippe,  qu6dfubnan.  « 
tialia  procclTus  cadcm  ,  eaedemquc   folcnnitatcs  ,  &  ordo, 
^  Ddd  rc^ui' 
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rcqmramurinproccflruinqmficorio  ,  q'iimaccufator?oproprii 
icaa^ao,  trxcl,  mco  di KwlUttonctnmm.  mmtro  4U  &fequentibm  (T 
num:ro  47.&feifjisqueadn  /7-  .     r  j 

Qiiart6,  in  gcncre  non folim  jurccommuni  ,  ^^^^^^^ 
Saxonico,  a  ttftjtorumdifputatio  inquifitoconccfla  elt,  &  ne- 
quaquam  prohibiia:  Quod  probavi cx antc allcgato  CbtlXmi 

QuintA,  fattturhociprc  D«.C4r/)^<7y.,  (Tbi  non  conltanS| 
infrAa.cim  fArt.i.qu^.  ns  n.jo  &jt,  hifcc formalibas vcr^ 
bi$  :  Quamfis&haudraridffcnlionalibusarticuliicxhibim, 
tcftibus^uc  produftis  &  cxaminatis  ,  corundem  attcftataab  Ad- 
vocatijdifputiri»  &  (Tc  una  cum  tcftium  dcpofitione  d^d  jaioin- 
nocentia  in  fcriptis  exhibcri  folcat.       Quarc  inquifito  iibcrum 
eft,  numuno,  vcl  alio  modo  ,  quopro  rationccuj'Jsqacdcli<ai 
86circumftantiarumconcurrentiurrtfibi  magis  profpeaumarbi- 
tratur^  uti,  ac  qaaiitcr  innoccntiam  fuam  docere  &  dcmonftrarc 
jo  velit.    Uaq  Carf^v.  Fruftra  cojiatur  Dn. Q dr fx.ovtm  opm\i,n\s 
fuanegativam  fupra  allegatamfundjrc  in  rcfcripto  ElcAoris  D. 
^«^«y?ifabdato2lnncnbCrj  5.  laouar.  A-ino  i  579  inverbis, 
^fU^mS  5U  difpufircn.       Namquc  iliud  abdfum,  non  ufum  pro- 
hibet:  Qu5)d  fat  innuunt  vcrba  fcqucntia  :    ^nD  anDcrc  trculcuf^ 
tigfctf/  Dat)urd)nurt)ic©a(tcnt<r^cbltcl)auff3c(>ult<n/  i>ic  2fltct)f cc 
inubc  ^cmadbf/unt)  t)cr^crbrc*ct  ojftmat)!^  Ux  wolK^crticnfcnetrajfe 
<ntJ0^cn  ttJirb.      Praeterca  memoratum  rcfcriptum  noneftpro- 
rauigatum,  nedum,  adufum&obfcrvantiamtranflirum, 
aliis^idcfciaibus  obnoxiumtutdixi  decdd.  me4  i  qu*Jt. 
j,n  7.i^'&hi'^^'^^^ 


QUiE- 
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dU  iE  S  T  I  O 

D  E  C  I  M  A. 

Ariy  ultra  dijlinclionem  in  ordinartum  extraordmarium, 
five  jummartum  ^  etiam  dtyidatur  judicium  in  rcgidare 
irregulare ,     quidem  cum  tali  cjfeclu  ^  ut  hoc  tumultuarte 
omisfis  fuhjlanttaltbtis  ,  in  judtcto  txtraordinarto  ^jtye 
Jummarto  ,  jure  gentium  <jr  naturalirequtjttis  ^ 
falya  jujlitia  expediri 

posjtt  ?  . 

Anc  qnaBflloncm  admirabilltcr  &  aucla<fler  affirmat 
:Dw.  Ca7pz^9V.  in  ffocejf.jur.tit,  t.art.  6,  Faterur  au- 
Item ,  ultra  notoria  vcritatis  tcftimonium  ,  ingenue, 
Ifc  neminem  judicia  fivc  ptoccflui>Kadiftingucntcm, 
^  ^Vidiflfe.    Cum auiem  novitas,cui  non  foJum  in  hoc, 

fcdctiam  inmulti«  aliisopcramdeditD«.C4r;:-(?v.  infuis  fcriptis 
paflim  ,  fctrpcrfitftifpc<aai  Matt.  iVefemb.infarat.f.quodquUque 
juT.  tti  alium.  Quae  fi  vnlt  rccipi  in  jurc  novo  conftitucndo  cvide»$ 
dcbet  clTe  utilita^ ,  utreccdatur  ab  eo  jBrc.  quod  din  i»quum  vifum 
tft,/.  2  deeonftit.  Vnn.  cap  quoddtledto,  ^.deconfang.  &  affin.  Ideoque 
dc  nova  hac  judicii  divifionc ,  juribus  ^  Dd.  dodrinis  plane  inco- 
Knita,anti  brevibus  crit  d;fpicicndum ,  quam  acccdam  addiluitio- 
ncm  iidx  Dn.  C4rfz.ov  i  affirmativ».  Occurrlt  initio  ,  Rovitcr 
•xcodtatamhancdivifinnemnontantixmellc  {uperfluam  ,  qua^ 
lcicxfulare jubentur,/,  ^^.Cad  Senatmconf.  Vell.tnpr.  Scdetiam 
prorfus  inutilcm  ,  m6  ,  juftiti*  damnoiam:  Ve4uticx  dc^iu. 
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C«n  jis  paccfcct.      9t  vcibis  auccm  diftinfticmls  !n  judiclurn  r*^ 
gularc  ^^irrrcg'Jarc,    non cft, cur  li^i folicituJ  :   S  ifficitfide 
4  ^iifjpatcat.       ? {oiit tt\iit\  liflfefto  M4ram£,  pra^ico cclebcr^ 
rimo,  noneft  rucociifcndu  Ti,  quodcodcm  modoco  Kra  naturanfa 
d.yilioaispcccsivcrit,  &  ultiinam  judiciorunidiftinva-oi^m  f«cc- 
rit,  j  idicium,  quil  nimirum  aliud  fit  validum,  6c  aJiud  i  ivali- 
dun,    fHfpec.  part.4-'difiin^,  i6.ahtnlt.  Idq  ic cxcajfa  paul6  oA(l 
allfgata.    Vcluti  ^ctuscft  diaum,  qui  b-nc  djft-ng  iir.bcncdo. 
'  cet:ita€tUm5coatrariorcaediC\t  ir  :  Q  li  mili difti  ig  iif,ma- 
leiiocct,    M^ilam  autcm,  iilegalcm&  i nept a m clTc  div 5 fio^iefn 
CMpi.onl  in  iudiciumrcg  »larc &irrcgu!jrre,  cxcopatcr: 
Qjhirrcgularc  judicium  ftaiu  tcum^ilt  iarium.llvc  obitcrtrac^a- 
tum jurc  geacium  8d  naturali,  in  proccffj  etiam,  excraordinari» 
fivc  fu.Timario  rcquificis  fubftancialibu.s  dcft  tutum,  confeq  icntCE 
malum^  iniquum.    Qnia  juj  naruralceft  imm  itabile,  &q  lae- 
7  cunqucipregcntium,&naturali,iii  procesfibus  five  ItfgMs  ,3d  ja 
ftiti*  ad  Jiiniftratioccm cxig-intur^fal  va  j  iftitu  omitti  haud  poi- 
fcnt.  QusBfunt:Nirratiofad:i,r2fponfio,prot>atio,d'fcnfio,caufae 
cognitio5&  diniq-  faiitcntia,  nc  ycl  moceni  reus  condeactur,  vcl 
propsraadonimis,  rcumq;  ab?q,  «iraevia  cogaitionc  abfoivcndo, 
J  adorcaufimpcrdatjuftisfimam.Qu«requifiraJudcx  proptcre^in 
extraordinario  vel  fumirio  judici#  ncutiquam  negligcre  djbcr^ 
ac  rationijiaturali  contravenirc,  jaraquc  partium  di  iiiauere  ac 
luibare  vidcatur,  quodnec  Principilicitumeft  :  Q?iod  non  tan* 
timcft  jurisindubitati  &  notisfimi,  fcdctiam  ipfc  Dn  Carp-^vim 
9  rcdtd(:(4:ryA'\i,wfH9pToce(f.jHr.ti(.i.4rtJ^n,^3.&ff.^^ 

^tCxdii^kartic  6.  pro  vcrbisdiftingucndi  judicium  in  regMlarc&ir- 
rcgular;  adhibcrctvcrba,  &  dividcrct  judicium  in  bonum  &  ma- 
Ium,jijftu  5c  inlqui/m,  validum  &  niillum,  jam  autem  oaruralira- 
tiaaeejii^rmodi  divifio  fubnftere  ncquir  :  Idquod  vcl  ex  logicis 
colar:  Membraenimdivifionisfunr  quideifc  inviccm  disjunAa 
&  op[  o  Ira,d«bcntautcm  cum  totadivifoconvcnirc&  conferuire. 
iia ut  cum eo  reciprocari  posfint.  Proptcrca cavendum  cft,  nt  par-' 
te>  divideatesevecta  itnaturamdivifi:  T.incenim  non  fic  d.Tifio,. 
{eddeftrud  oalicujuwSicfurtummale  d  vid  rur  in  piam  &im- 
pkimj(iaia  piiasmcmbruropium,ncgat&  tolUi  rationcm  furti. 
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Idcm.cft  jadic:af»,S  f[ui$  vclit  diftingdcre  hGmrociMjin  vivum  &mof- 
tuum,mvcram&piaum:Virtutcm,inlaudabilem&viiiofam  :  ju- 
drcium  in  juftum  <Sc  inii^uum,in  validum  6c  non  validum,fivc  nullum: 
Qu^tamembro  hos  pc  ftcriori,iniquum  &non  validum.cflcntia  judici 
plancdcftruitur.  Quod  autcm  Mur^wM  4«/^^%. /or.ufurpct  aute 
d<ftinaioncm,incofimilitcrcumD«.  C4r^;^oW<?  crrat  &impingitin 
canoncs  logicos  &  naturam  divifionij,  quodipfi  tamcn  c6  facilius  cft 
ignofccndura,  quia  polteriori  divifionis  mcmbro  noa  validum,  con- 
fcijuenrcr  Ipfl  fac^ac  divifioni  nniium  tnbuit  eficaum,  fcd  ei  omncm 
Tim  &  cfficaciam  dencgar :  prout  patct  cx  mcmorata toia  cjus  diftin- 
dior.c  i6,ubin,  //.conrra  Dn.  Carpzov,  novam crroneam  &  pcrni- 

6  ciofamopmioncm,  cumomaib  $  Dd.  aJiis  rcdcfcribit  ,quod  divlno 
&  naiuraii  juri  6crationi  conveniat,  caufxlegitimam  cog^iitione  dc- 
berc  pracccdcrc  fcntentiamfivcdecifioncmD»  C*tTpz.or  autcmvano 
&  ilicgaii  fuac  divifionis  mcmbro  poltcriori,  irrcgulare  efftjdum  juris 
contrariuitatribuit:Quomantcliof  funtcj  .s  vcTb2diil  art,  6  «/5  & 
iS'(  Judiccs  crrata  fua  facpius  teguni,  fi  nonordinem  juris  )  ncq^  judi- 1  • 
ciiextraordinrrii,  fivc  f  rmmani:fccundum  jusnaturale  (Scgcntiura, 

[  fuoinitio,medio  (kfinccertoconftantis,<2itf?  4fr.^  »  j  &  6  jjuftitra 
tamen  ipfam  obfirrvavcrint  lis  tamcn  folummcdo  vcniam  tribuimus, 
(inquitporrb  J  quiin prrccflutumultwario,  vclfuper  quodam juris 
articulo  fufccpto,  moram  &  protradioncm  omncm  evitarc  cupiunt, 
incaufaftatim  decidcntes,H4i  D«  C4r;/^#r.  Exquibus  apparct,  ipfum  '  ^ 

,ctiam,aquo  omnc  jus  abhorrct,  tumuituarium  proccf}um,fubftantia- 
tbusjuris  Naturac  &Gcntiumdcftitutum,qucmirrcguiare vocar judi- 
cium, jufiuixcjLfqiadminiftrjtioniconformcm  ftacucrc  aufumcfTc. 
Com  eamcn  juris  fitnori^fimi,  <k  immutabilis,  qaodordo  juris  non 
/crvaru8,&  proccfrjm&fcntcntiamrcddatnuilam ,  (.ap.adpetttton.  22, 
txtr  deaciufxt.  Etordinis  ncglcdus  vcl  prarpofteratio  omncm  vitict 
a<2um,  eumqj  rcddat  nullum ,  c.  cum  dtlectd  22  de  refcript.  c,  Vifanis  10 
i.  venerahltm  si  detefht.fpoltat.  In  fpecic  fenrcnt.afinc  probationc  &  '  - 
lcgitimacognitione  iata,cft  nulia  MaratAnjpes  part  6^  n  ly.Rofh, 
tnprocejf  civ  ttt.72  d.tiuHtt  2.^^/.  Eoq;  taiis fciitcntia,ranqui 

pratcipirata  (Sc  rcmeraTia,acinjuAa,cft  ipfoiure6c  rcjicienda,  B^r:  & 
Dd.ddl  pio'atJmL\dt  fenten  Bald.  in  itho tum  ludex  C  d  fent^nttM, 
nvn  duinumC»d€legtbM$S^nmd  fentent^.  \uxt4propoftfteni4n  6. 

Ddd  5  ctiam  * 
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etiam  in  jadicio  extraordinario  fivc  fummario  cUm.  f^pe  de  veih 
ftgf,  Dn,  C4rfZjoYm  inpjoceff.  jur.tit;  t.  art.  /.  &  cxfccutivo,  Jlex. 
conf6.coL2.  inpr.vol.s.  Carpi.tnpr.  jur.tit.  t2.  num.9,12.  & 29 
Exindr,  quamvisin  Camcrairnpcriali,  fi  dcmcririscaufajprin- 
cipalis,  dequcvcritatc&caiifxjuftitias  conftat,  ut,  quiapartis 
jurafunt  clara^  non  attcndatur  nullitas  ,  ininfcrFori  judicio  a 
'judicccommilTa-,  Otd.Cam.part.^.  tit.^S.  4-  2,' Mpfcent.  i ^elf 
2j.cent.4.obf62  cent.s.elfJ.9S'Gail.li(f.f.ohf.4i.  numero^  i.  &  Iqq. 
Attamcnj  ficxprioribusaais,  tumuItHarie cpnfcriptis,  ftatns 
caufsBpcrcipinonposfit,  Domini  Cameralcscx  cfficio  proccs*. 
fumannullantcs  ,  litigantibus  injungunt  ,  ut  ordijie  in  caufa 
principaliproccdan^  Mpifing,  cent.j.obf  93,  GHbaur.  m arb. 
civ.cap.S-denufltt.numero  /j.  p^g.  jSs-  Exnaturaliscnim  ratio- 
nisdudu,  &cxlogicisdoccmur  ,  qu6d  methodus  fivcordodc- 
bcatinfcrvirc  rcbus,  non  rcs  mcthodo,  fivc  ordini>  utconfula- 
tur  intcllcdui,  &  nc  cognitio  turbctur,  Scatuit  itaquc  Dominus 
Carp^ovius  affirmativam  quaeftionis  propofitae  finc  lcgc,  &  con- 
tralcgem,  fine  rationc,  &contra  rationcm:fincDii.doiSrina,& 
contra  Dd.  omnium  do<arinam  indubitatam.  Quod  attinct 
primum&ultimumnimirum  Dn.Carp:^ovii  afTcrtum  illudcfle  < 
finclcgc& Dodoribus,  fatctur  hoc  ipft  in  di^.art.  6.  tit.i.proceff, 
ftatim  abinitiohifcc  vcrbis:  Netnincmcquidcmvidimus,  pro- 
ccffum  fivcjudicia  itadiftingucntcm.  '  Commodisfimi  igitur 
15?  hicquadra.tin  D«.  C^r^^ov.notisfimumillud  jurisbrocardicum: 
Erubefcendumcftfinelcgcloqui:  Qnodlcgc  nencavctur ,  in 
pradicanonhabetur:cum  fimilibns  :  Et  quod  fcribit  ^dldtt^^ 
non  cft  licitum  cx  proprio  capitc  a;qu!tatcm  ad  diftindioncs  pro- 
duccrc,  fedproduccndumcftpcr  vidm  filicatam,  ridclicetpcr 
tcxtasUgum,  Uald.libro^.  confs^S.  Secundumearf,  qHta  eiuhe.- 
fcinm&ltb.j  cenf^ss  inpr.  vf.  ttemnonpofftim.  Ncc  non:Do(ftori 
nihilallcganticrcdcndum  noncrt  ,  quamvis  fit  cclc berrimus, 
Truckm.vol.i.conf  jo.  numero  23^»  419*  sS^.  Quodfjoaircrto 
flatuatquoquccontra  lc'gcm&  Dd.  do(ftrinam  ctiam  propriam, 
patct  exejusproceffupradia.tit.i.art  i  tiumero  3^.&fp,  Et  in 
tcrrainis  hifcefpccificis  ,  q ui bus  D^wiwwi  C4r/>3LW«5  in  faoccre- 
bronatamdiftinaioncmfubtitulo  &  colorc judicii  rcgularis& 

irrc- 


10 


Cfl 

acci 
tft>f 

(HSli 

(lidc 
mt 
bptc 

0'JtU] 


cupidi 


J\.00 

irrcgularis   iaSS.  jaftitiacpernicicmforoobtruclcreconatuf,  No« 
cnim^porcftdicijadicium  ,  mfi  fecundum  legcsfiat,  /.  nemo  de fen^ 
ten  ^tnterl,om.ju4,&nt,C.defent.  ex  brevic.  recit.  Qiialcircs 
accurat^an  &  ma,orl  confidcratione ,  &  adhibito  prudentum  ferun- 
turconfilio  ,  &  idem  mcrito  unius  hominis  prxfcrendx  arbitrio 
The.d.  Keneck.  de  reg.fec,  &  EccU  Ub,  2,  cUff.  2.  cap.  ,    r^nmero  ,  c! 
Jure  optimo  Pnncipes  &  Gubcrnatore$Rcipubiic<lcge$  conftituc^ 
ranc,  ncHrigulorumhoiiiiaumjudicio,  periculofe  judicando,  cau- 
larjfndccifionesrclinqucrcntur,  Tbom.de  Aqutn.part.  2.  quajl.  ^j. 
MTty  I.  Reneck^  dtajoc.  numero  i6y    Et  corre^iio  juris  five  lcgumin 
omaimtcrpretationceftvitanda,  nejura,  tot vigiliisfabricara^uni- 
covcrbotollancur,  Abb.conf7$,inpr  Itbro  z.Gemin.conf  i  si.VrA- 
mittoprodecUrAtioneinpr.Anchor,  conf  190,  m  pr.  Etnonindu- 
ccnda  in  cafu  non  cxprefTo.    Corredio  enim  lcgum  nunquam  pr»- 
fumiturfaaa,  nificxprcfscappareac  text.inl,  prxcipimw.  ff.  fin.C, 
dedppeli.  Mardntypurt-  6  tit.  de  tnquiftt.numero  S4.    KAcb,  ut  nc 
cx  identicatc  rationis  quidcm  Jcgum  correaio  admittenda  fit,  Bdrt^ 
in  AUth.  qua4 adtones  numero  1 0.  C.  de  ss.  Ecclef  Gatl.j,  obfist.n.?. 
Proptcreadiciturrcd^  &accommodatisfimc :  legcmefre  jwdicem, 
mutum  ,  Judiccm  autemlcgcmloquentcm:    Et  a  bono  Judice  ita 
irorfusomniajadicari  oportcre,  utlexipfa,  fi  loqui  poffet,  judiea- 
_tt,  atquc  ita iegcm  &Judicem  .nier  fc  conlpirarc,  ut  fit  lex  quafi  ani- 
ma  judiciis,  Judexquafi  vox  lcgis> 

rdc^que  Magiftratus  tuncredcadminiftrantRempublicara,  fi 
lcgcs fequar  tur.  Qj}  enim  lcgem  vult  dominari,  vult  prjccflc  Deum 
&lcgcs  :  Q^'autemexhominisarbitriovultregicivitateaj,  facvis- 
firoam  bcluam  addic,  Aiill,  s- P^^i^*  quem  citat  Fetr,  Greg.  Tbolofy  Ub^ 
47.Sjfr.tag.^capy  S^^^^^f^  Ubi  porro  eleganter  :  Quanquam 
fciara,  ab  ea  qujcfitum  diligentisfimi  iUtiliusnc  fit,  virum  optimuin, 
q'iamlegem  optimam  imperarc  >  Veriu$puto,lcges  potius  optimis 
confuitacionibus  ftabilicas^  fequcndas  ut  inflcxibiles^quam  mutabiles 
hommum  voluncatcs.  Ut  Piacoquoque  redeputar,  inccricum 
Rcipublicac  imrainerc ,  cum  non  leges  Magiftracibus,  fed  Magiftra 
tus  lcg'bj$imperanc.    Hdc  Pet.  Greg  Lcx  cnim  mcns  eft  finc 

cupiditatc,  fine  perturbationc &affcdu,  Artfly  s.,  poiit.Vetr ,Koyr. 
i§nfUtV4n,      numero  /sSi&  fil-  Legcicert«func,  &acquabili 
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fmnteafpkiuntomncs  ,  t.2.d  iMf.&faa.  igntr.    Ut  n^^uegratiar, 
ncqueodio  locusefTe  poffit  ,  Cuidc.  de  hoveli,  22  hit^r  Xcnek,d.ug. 
/ec,&Ecct,lib^2.  CUf2.cap.  i.n.  /2.  &  fqq-     Q^antiim  comra  fit 
maiumin  judiciiscerebrinumidolum  ,  apquitasque  finclcgibus  ,  in 
cujusvis  cerebro  nata  ,  vidc  iY^&.  meum  d,  dfpellat  in  ^rim.n.  jj i, 
^fqq,    CerebrinumidoJiionfircquivcikmus  ,  nihil  in  juTeccrtum 
cflctquibusiibet,prKfcrtimidioTi$  ,  acmagnisGynarceis ,  adquara- 
libct  imagtnem  fuas  vifioncs  detorqucntibus  ,  Vld.Zaf.  Itb  Kconf.\ 
io,  n.  34  ,  loach.  Mjnf  &,4fbf,  64>  n.    .  Htrivg.  acfidejus,  caf.  5.  n.  i/;^. 
Obcjusmodixquitatcm  ,  in  cujusviscc^rcbro  natam  ,  tandcnajura' 
patcrcntur  ruinam  ,  Vtd.  gUJf.  ad  novei.  iS.  caf.s*  in  verb.  erubefcU 
mtu.      Qujciegtbus  fulcita  noneftaequitas  ,  pcftiicntifnmum  virBf  / 
cft,  inquit  Garf^.  d.  exfenf  &  ex  eo  iienek:  d.  reg,  /ec:  &  Ecclef  lib.  2. 
cUf,2.caf.i2.n.33.  37-  Ethxc  ctiarn obtinent  in  judioo,  fivcor'-. 
dinario,  fivcexcraardinario  vel  fummario,  ncduminfiiflocjusmodl 
irrcgulari. 

Qiiod  fincrationc'&  con«arationem  ctiara  naturalcm  Dn.  Cdrp- 
3tw«fuamadfiruataffirmativam,  patelsit,  clifis  ejusrationibuspro 
catucnda,<^/^. /^r.addudis.    QiJarum  primacft  ,  foripractcnfaob- 
fcrvantiafivc  praxist  fccundavidetur  efle  morac  periculum.  Prr- 
mam  isaifticquod  attinct ,  contra  eam  ita  arganr  cntor ;  QuxcUnquc 
abfcrvaniia  fivc  praxis  non  proccdit  fccundum  fubftantialia  judicii 
jurisNaturalis  &gcntium,fcd  confuft,  vcl  obiter  &  tumukuarie,cae1l 
irrationabilis.    Atqui  praxi?  judicii  irrcgularis  ,  quod  &  quaie  fla- 
tuitDw.  Carpzoviusy  nonprocedit fccundwm fubftantiaiia  jucici! 
ri$  Naturaiis  &  Gcntium,  fcd  confufe,vcl  obiter  &  tumuituaric 
go  praxts  judicii  irrcgularis ,  quod  Sc  quajc  llatuit  Dn.  Carpz.oviui  cit 
irrationabiiis.     Major  conftat  per  fc.    Minorem  faterur  ipfc  Dn. 
C^ff^t.or.cftquc  manifcfta&  ad  ocuixim  dcmonftratur  cx  alle^to  qui 
proccflu  jurisrif.  1  art,6.  n  4*S  6  &  fqq.     Ubi  rationcmTiova  & 
pcrniciofacdiftindionisfuac,  fpecificimaffignat ,  cur  irrcgulare  judi- 
oium  nonfitidcm ,  cum  cxtraordinario  five  fummario  judicio  ,  ne^ 
qiae  fub  hoc  contintatur,fed  quod  ab  co  fit  diftindum  &  fcparar inn  > 
nimirum,Guminhocncn  fit  permiftum  tumuituaric  (Scconfufe^  fab* 
ftantialibus  proccflus ,  joris  Natura!  & Gentium  negiedis ,  prr 
<i^iodctiamapprobat<5cpluribui  expiicat^/Jit.m.  i.arrj  j:.^^ 
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usiiueddnumifum$6,  Contri  vcro,  inirregularijudicicprocw^ 
fuifubftantialibus jurisnaturac&  Gcncium  non  ob/erTacis»  tu- 
rauhuaric  proccdcrc  vel  obitcr  tradarc  liccat. 


Argumcnrcr  fccund6  ira  :  Qn«cunq-j  praxis  cft  fufpcaa,  5 
&  fraudtbus  judicum  obnoxia  I  ea  non  cfl  approbanda »  fcdrcji- 
cicnda.  Atquipraxis  judiciiirrcgularis  D^mini  CArpTLovu  t(k 
fufpci^a&fraudibus  judicui^obnoxia  :  Ergoprixiijudiciiirrc- 
gularis Dn  Cdrf^ovit  non cft^pprobanda, ftd  rcjicicnda.Dc  nia- 
j£>rc  putoncminem  pofTedubitarc^  &  probatur  infuper  ex  €dp,cves 
th  fm>  6,  qudfi.  /.  &cdf,  multi  in  med.  2,  qudji,  /.  Ubidicirur>qu6d 
emnisfufpicio  potius  lir  repcllcnda,  quam  approbanda.Utitaq* 
faoc  mulc6  magis  fiat  i  judicibus,  Rcipublicseutile  cft&nccc(fa- 
rium:  Nuilum  cnimgenushominum  in  Republica  pcrnicio/ius  ) 
noccrc  potf  n  ,  quamjudiccs  ,  concredica  iibi  potcftateabutcn^ 
les  ,  loiann.  C^dmdorp.  m  pogymn  ACifon  cap.  7.  afl,,  1$.  dhinit, 
Quod  ctiamqavvis  facilc intclligit,  &expciicniia  fappc  tcUatur. 
lifilitas  quoquc  publica  cxpoftulat,  ut  ludici.m  fraudibus  occUr- 
jat  ^  r  r;uaquamauicmi($Tiaapcriatur,  hinfundo  si.xf.  c$d^ 
ji,;  yiiqucwalitiiitndulgendum  .  l  ^ui  ful^ pt^texiu  9.ilfi:frAUdibHt 

f/eobviAPutum.  C.  deSS.  EclsfTtlt.  Deaan.  -4''.  i.ccnf  4  nimcro  si. 
Cdt^.Tulcb.  tom  4.iit.  F  concl.jf^^Sper  totam.  Ncquc  malitia  iau- 
aaodo  augeridcbcr, /. /.  \fnonemmf.de(erv.c^ruft.  Mino. 
rcmfatcturipfcD«.Crff;t.«n«i  dtci  ttt.i  art.6.n  13  & [tjq  in  ^er- 
■bu: Eoquc manteilo  jndiccs  crraca fua  f??piu5  cegunr,  qu  bfjs igd^ 
fccndair,  iTordlncm  jnriTobfervaverint.  Q\\xt\u^ ncnohfervA^ 
to  ]Ufiiordtne  naturali<  &:  gcntiu.ri,  mantell4miigtnu  quo  t.-gdntMr^  ^ 
i^utm4f4eju(modicoo.mitrcntibusi^««^/i:4«/«r,  fanc  funtvaldc 
r<5ta  &  fraudibus  obnoxia  !  I n".6.  ip(.^  ha^c  D«.  Catf>ont 
lia  vcrbj  ,  praefcrtim  jv.ndis  ajucccdenLibus  :  procejfiu 
uer  dc  tuniiiltu.irii  tr^iildtus  .  fi  c4^f  dliqifid  extrd  pro.ejfum 
immideiMf  &iiain  fcrvlu  multiplicato  5c  tc^ies  rcpcciro  ,  aigu- 
nihiUliud,vi&cfficaciavcrborum  iignriicationis  arguerc 
&  indigitarc  posfunt  ,  qua(fi  proccirom 
-dibus  cxpolnum&  infanabilibus  1 
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j5  S'ibtalima  .         q'i?c-iund iTbet.^ licct.    CLH autemexcufabit - 
ilium  (inquit  OMend^rmscUff  ^.aci.  ir  tndefenf.  pAg.Mthi  nss) 
qaij  jripraelidec  ?  n^fi  fortidicas  :  Praaicajuciicandicft  multi- 
plcx,  b2atusquiintell!g't.Atva8tandcmillis,adqae$curacmen- 
'   dandjB rei  judiciariac,  multis  modif  hodic corrBptap,  pertinet.  cccc 
cn^mintenditarcumfuumDiiminus  &  acuit  gladiam,  Hu^enus 
Oi{(endorpm,    Qaodautem  Dn.  Carpt^ovm  addit-  fi  tdmen^uftiiiam 
tpfamQbfervaverint ,  nihilfacitad  re  o:  Q  vi  ncqae  fufpicioncrn 
tollit,  neqaefraudibusjudicum  anfam  ,  noviter cxco;»statadi- 
ftiniSkione  porredam  5  abfcindit,  &,  fi  talcs  proccififtx  jurisor- 
dine  naturali  &  gentium  non  obfcrvato  tumuiruari^  prcccdendo 
injuftaw,  fivc  noniniquam  aiiquandoincidcriiitfciitcntiam,  fit 
hoc  nonex  natara& cfficaciaproccfius,  fcd  valdc  per  accidens, 
&C  mcrus  eft  cafjs  fortuitus  ,eiquc  fimilis,  quondo  quifquam  non 
confilio,  fedfortefortunain  bonum inciditfinem  ,  fine  mediis 
adjequatis&adcumordinatis.      (Sdi  bltnbf)un  jtn^Cf  iiui)  5un 
ren  ctne  Srbfc.    Imposfibilccftexhisagiprdinati  >  quasinordi- 
natfe  funtacfta,  text^  cap.  quaUter  17,  extr.  de  accufat,'     Quam  ob 
caufamcafusinfolitus  Scinoplnitus  dicitar,  fi  ordine  judiciario 
non  fcrvato  procedatur  ,  JNatt.  rol.  $.  cotjf  >j.  numero  21.  In 
^(5  omniautcm difciplinaconfiderandumcft,nonquod peraccidens, 
fed  quod  pcr  fccx  caufis  fuis  fequitur     Et  profedi  in  civili  vita 
rcgendaj  facitnda  non  funt^  dc  quibus  dubitatur ,  aequa  ffnt,  an 
iniqua.  &  non  dubii^fcd  certi  inarftionibutnoftriseiTc  debemus, 
txCic.&altis  Vetr,  Uetg.  libro2.  qudtfi,  26.  numero  73*  Plurimas 
judiciorumdivifiones,  &  varias  vidcre  licet  apud   l^efemb.  inpa^ 
rat  f  de  judic,  numero  i.  Hpfh.  m  procejfciv.tit.  1.  dejudic.  tnpnmis 
iAarant.in  fpec,deord.iud$c.part.4,pertotam  Tetr  Greg^TbohfSjn- 
tag.  lihro  47'  cap.  4'5'&      &ali»s  plures,    Etqu amvis  M4r4»M 
viginti  duastradat,  &  fatis  proiixc  &  copiosccxplicct  :  NulJa 
^/tamcncxeo,  ncqi,exullo  Dodorcalio,  nc  nnico  quidem,ncque 
ctiamperurobranjintantae  abfurditatis  intelled  im  diftorqucri 
poterit  ,  ut  exinde  novae  antca  nunquam  auditae&  damnofae  fua 
di vifionis  D«.  Carpx,ov.  anfam  commodt  arriperc,  vcl  prxtex- 
tum  qu«rere posfit.    Res  pcr  fecft  clara :  ut autcm porr6 cx na- 
turalisrationiidifcurfu  rcddatHrcvidcntior,  im6,  utitadicam, 
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yclmanibuspalpabilis,  afpicicnda  venlt  ultraaivifionemttiar» 
ip.a  ludiciicJcfinitio,  quahaBccft:  J'^chciuai  tft  lcgicima  conrro- 
vciliaapudjudicemtraaatio  &d  j  d;catio,  arg.,.fumde  vetb 
fing.   V^ejemh,  tnp^fM.fde)U(iu,  fun:eros.  RofOacb.  m  ftoceff.civ 
ttt.  I.  dejudtc  r.um.  3-  fpje  Dn.iar^z^ov.  iu  proceff  jat,  tit.  z^att,^, 
numeti  /.    Sub  qi  a  defi  iit  onc  ouanqu^n  judiciumctiam  extra- 
ordiniriumnve  lummarium,  Marunt.fart,  2.numero  9  injpcc.noa 
tamcnconfura,  vci  cumultt.aria caul*  tradatio,  vclobitcr  fada 
fubftantialibus  proccfTus  juiii  naturalis  &:  gcntium  dcltituta,  qu« 
Dn.  Cdtf^oxio  cftjudiciumirrcguUre,  continctur,  neqj  proptcr 
definitioniiformam,  quae  conhftitin  rerbo,  legitima ,  compre- 
hcndipotcft.      Id quod qucmvis,  naturali  rationeutcntem,  fac 
intclligcre,  nciroibit  il  ficias.       Dcfinitiocnia)  nondebet  e/Tc  ^t» 
latior  ,  nccanguft;or  fuodcfinito  ,  utillacun»  hocconvcrtatur, 
fircreciprocctur  :  Undc  ficuti  irrcgulari'Drt.  Qr;^ov/i  judicic, 
quodnonni^Tpcr  maximumabufum  judichim  ,  im6  pctlus  judi- 
cii  monftrnm  nuncupari potcft>non  conrenit  definitio :  ita  quoq- 
dcfinitum  ei  tribui  nequit.       Eftitaq;  manifeftisfimum,  affir-  4» 
mativam  Dn.  C^idpz^ovii  qnatftionis  propofitae  clTc  finclegc5c 
contralegcs,  fincrationc  ,  &  contra  rarioncmnacuralcm»  fine 
Dodoreadftipulante,  &  contraomncs  Dodorcs.  Hicmihiin- 
cidir,  quodolimdixit  Vldaticns  Z*tfiiu  1,  /iw^«/,rfj^     7  Accurfii 
glofsematanihil  plus  pondcrishabent  ,  quamaltcriusdodiviri 
dodrinae,  quibns  utrisque  unc  textu  ,  aut  cvidcnti  ratbne  nihil 
kilcrcditur.      Im6,  crrorcft,  & quidcm  pcricMlofus  Accurfio 
tiiKom  tribui,  q:iantum  confpirata  Dd.  faJtioncci  tribuicur : qui, 
etiTfucrit vlr dodus>  &omni vcnerationc  dignus >  tamenerrarc 
potuit>  &jurIscondendiautoritatem  nonhabuit.  Ha^emu^e^ 
fius»      Idqnod  dcDn,  C4rpz.ovi0  hocin  palTu  mult6  magisdici 
poterit,  ciiratantHinabfir,  qu6duiIu5Dd,  alius,  vtl  unicus  qui- 
dcm,ncdum  multi  in  novnm  ,  (uCpcducw  &  ilUgalc  cjus  dogma 
COnfpirarc  velint,  vel  faltcm  cogitcnt.    Similitcr,  non  prote- 
BUj,  quod  Panormitanus excogitaveratj  vcl  ab^que  legc  dixerat; 
prolegcobfcrvandumcft,  Cothm  voL/.  conf^  1,  num. spy-Truckm. 
ViL  /.  conf.  sonumero  stp.    Dc  praxi  fivc  fori  obfcrvantia,  quam 
hnXt^tPT^QV.  pro primarationc  prartcndit,  nunquam  audivi,neq^, 
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iL2  utopmor  >  plnrimialii.       Si  autem  forte  alicubi  locorum  ir- 
repfit  ,  cam  juxca  haacnas  dcduAa  tanquam  irrationabilcm, 
furpeaim&frandibus  valde  obnoxiam  ,  ex  judiciis  omnibus  . 
efft  cxplodendam  ,  ncmo  mccum  nonccnfcbit.    Cum  nullitaf 
ftfntcnti«i:ijudxioirregui3ri  ,  quJiJc  praetendic  D;f.  Carffz.oviw  ^ 
Utafu  infanabilis  ,  mqucadcA,  ut  etiam  conventione  ,  con- 
fenfuvelratiiicat^oneparciamconvalidarincqueat-  Mynf  conf.  j-- 
jfj.  numero  17.  Kmlndd.  inrepetitioue  cap.  qua  in  Ecclefiar.  numer» 
12/.  extr.de  confiit.     NicCalvol,  f  fenzent.  defin,  concL  1.  numero 
tS9.    Mirci4s-^>itoniiis  deJmati5.decif  .^s,  uHmerauU.    Utfcili-  T 
cctvalcattanq  jam  fentemia  ,  flvcin  virn  fentcntias  ,  quamvfs 
valcaiinvtmpifti&convcntiorsis,  Jnt,  Gabriei  Itho  z.  commun 
concluf  2.  numero      Hunnvu  ,    Encjclofediajur.  univerfi  pdrt.2.tir. 
22.de/enieniiacapite  9'  numero  41.  fag  2st       Hoc  cnim  in  po- 
tcftacelitigantium  fcmpcr  tft,  quando  vcl  coram  Judicc,  vcl  alio 
quocunqucprivato  (quodpcrindccft,  paul6  p6ff  dicetur  )  c^fu 
aljquoexcrapioceirumventilato  ,  vcl  tumultuaric  tradato,  uc 
famptibus  parcant,  Scmolcftiis  proceffus  fublcvcntur,  amicabr 
Icm compofirioncm,  fivc  transa(ftioncm  &  damnum,  prasfertim, 
finoncftad«6magnum  ,  txcaufoe  pcrruptiouccTcntarumferrc,        ''  '^ 
^  &diuturnojud«cialijurgiopraefcrrcintcndunt.       Scdejufmodi  ^'^^^ 
a<ftu'.haudpoiruntdicijudicialcj  ,  nequc  nomcn  judicii  mcren-        ^  '1 
tiir,  ctiarrjfiajudicc  traacntur,  jura  na«aqiic  rcdduntur.  &  ju- 
dicia  exerccncurininvirum:  juxta  vulgaria.    Notisffmum  cft,  1 
^    Judic^m  finc  cauf«  cognition  %  &  ordii  c  judxiario  non  fcr varo , 

proccdentcm,  pro  privato  habtri,  ejus^uc  iudiciuin  ciTc  nullum,  ^  ; 
Ljudices  9.  u^t  Jafn.  2.  C  dejudk.  Felin  incaf  Ecclefia.S.  Marta  coL  '  "'^^' 
t2,deconfi.frinc.  HpfoL  de  Marfmfua  frad.  iuccesfivenumero  3,  '  H' 
Nec  juvaturrationc  officii,  cuminiUud dcliqucrit  ,  Ntti.  dtct.  'W. 
conf.4;.nufner§iz.  im6,  cognofccrcjuiis  ordine  non  lervato,  c/l  ""f^ 
aufcrrf  ,ut  ajunr,    BM.incap.i.  feufifism&tbtdemt^fflta.        --  p 

n.  io.de  pac.juram.  firm.Htp.deMarfinfra».  ^.j.n.  S9&^.  expedits  Mile 
n  57.  GaiL  2  ol>f  76.  n.  5.  tnfin.  Dec.  conf  200,  n.  i.incip.  in  cafu pr$^  n 
pofito.  Quiditaquc  dcilUs  fitccnfcndum  ,  qui  procedunrjuris  fcoltn 
ordincnarurali&gcmium  nonobfcrvato  ,Sc  fubftantialibns  pro-    i  fcptq 
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ceflus  naturalis  &  gentium  Jicglcai?,  ncmo  mn  vWct.  Ncc  no-  4< 
vaB&  inauditaBdivifionisD».  Cxr/>;wtt  in  judicium  rcgulare  &  ir- 
rcgaUrc,  &cxindcpcrniciofo  cjuscrrorcfivcinvcnto  ,  fucum 
^wajrerc  licet  ,  at  aiitcatctigi  in  verbis:  fi  non  ordmemjurts,  ju- 
fiitiam  tamen  tpfAm  obfervAvef  int.  Nam  cx  illis  manifcft a  apparct 
cojitradiaio in  adjcdo.  Siqiiidcm  Jadcx  jus  &  juftitiam  adn)i  47 
niftrarctuncccnfctur,  qaando  juris  ordinc  fcrvato  proccJit,  & 
lit(gatorcs  cauf«  fuae  mcrita  cxplicantcs  patienter  audiuncur, 
stxt.ml.  iudtces  cnmduth.feq.  C.  de ^udtcli^.  /.  depac.fubl.  cAp.jn.^. 
nonautcm  ,  quando  ordine  judiciario  non  (crvatoproccdit  & 
ieccrnit,  drg  eorum^  tikdnotAnturfergly  inLjtifleff.de  acqulr,  vel 
dmiit,  fof.  Bart.tn  l.  memtnertnt  C.  unde  vi  Vanorm,  &  Bero.in  c, 
toquerentedetefitt  (pohat.fac.  text,  in  l.  fi  fa&o  14*  16 j,  nam  bona  ad- 
YeTfdriitHttn  te  tranferrtcitrafoUnnemoranem  frufira  deprecaru  :  C.  de 
ffad.G^ii  t,di  pac.puh.di&.cap,  j.numeto  t.  Ethoc  c6  miniis,  li 
fubftantiaiia  proccftus  ,  jurii naturalis  &  gentium  »  inquo- 
cnnqueetiam  cxtraordinario  tivc  fummario  judicio  n"<Tuibus 
terminis  fpecificis  Domtnut  Carjr^ovm  loqaitur )  omnino  ob- 
fcvanda,  poft  rcrgumfuntrcjcA.^,  Injuftc  procederc,  &  ju- 
ftitiamobfervase  func  contraria.  Contraria  autem  in  uno  co- 
dcmque  fubjcdo,uno  eodcmque  tcmporc  fimul  ftarcnon  poflunt. 
Huc  pertinct  ,  quodaittcxtus  ;  Ncc  Magiftratibus  licetir»ju- 
riorcaliquidagcre,  text  in  Itbro  n$c  Magtfiratibw  Si-f-  de  injur. 

nde  quoties  Judcx  finc  caniaicognitione  j  &  juris  ordinp  non 
ervato  (  qucd  fane  corruptisfimo  hoc  fcculo  non  eft  iciFrequcoSf 
rfialius  nonpoteft  inveniri  practcxtus  iub  colore  fcqueftratio- 
lis  fape  contingit  )  aliquem  fiia  poftcsfionc  privaret,  privato 
fpoliarori  comparatur  ,  Bartolut.  in  Itbro  i.      fin  f  de  cuftod. 
ftof.  Dec.tn  L  fin.col.  10  C.  de  tdtit.  D.n^dr.  toU.  &  conf  ^49^  ». 
£0.  Cravei  (onf  124.  n  4.  Proindcquc  pr«fumptio,  quac 

aliasprotomilirarct,  ceffat,  Menocb.  recup.  pofremed.  S.num.  S. 
Xlalc  loquitur  Domnits  Carf^vtw  {xptudottt.  1.  art.  6.  nnmero  > 
i4.  i/.fed  iisfolummodo  vcniam  tribuimus  ,  qui  in  prbcciru  tu- 
muJtuario,  velfnpcr  quodamjurisartic«alofaltcfn  fufccpto,  mora 
iCDrotraftioneomnc  evitare  cupiunt,in  caafaSatim  dccidcnttrs. 
^  Ece  ^ 
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HAcC/utpyov.  Namque  veniam(ivc  llcentiamdare  tomultuarli 
proccdcf. di,  &  adcjusmodi  proceflum  tumulcuariumcaufas  dcci- 
dendilCto  nop  cft  pcrmirtum:  Omnfum  aurcm  minimi,contr« 
fobftantialia  proccirus  juris  naturalis  &  gfcntium :  Quad  ncquc 
Principiliciturn  eft  ,  /.  2  ^.merito  /9.  &  i  fiqui^  aPrimipe.i  6,ff,  ne 
quidin  loco  publ.l.  4-.  C.  d  emanc.  Itb  Jnt.  Fa^  tn  Cod.  lih.  6.  tit.j.  def 
j.  n.2i.tpfeDn.Carpzcv:inpreuff.;ut.  ttt.  uart,hn,  -  Etquaftio 
fadi,quo  adapplicarioncm  ^d  If  gcs,cft  rn  potcftatcjndiriantium, 
jurisautoritasnonitcm,  /,  /,  4^ ad ScnconjTurptlL  Propttic^ 
vcrbairta  (fuper^uodamjurii  artitulofaltem  )  funt  prorfus  fruftra- 
nca&inania,  ncdum non vcrbjdequentitus  (moram^ probatio- 
nem  omnem  eittartcupiunt  in  caufafiatimdeadentes )  conjiiPdis,prae* 
cipitantiam  iuftitiaeiiovcrcam  ,  imo  accedcntibusirtfupcr  vcrbij 
praemisfis  {obi[eri&  jumultuarie )  Judiccm  in  dcnfisfimis  tcntbris 
M  hlwUn  Jurirtenfj)ume<  da^a  opcra  palpantcm^  qu^ff  digiro 
50  commenftrant.  Multi  praeterca  ,  judicum  pro  anlmi  fui  lcvita- 
tc  velambitione  ,  ncfcilicet  Imperitiorcs  tx  dclibcrandi  mora 
videantur,  rc  non  accurate  admodum  penfata, vcri  tumultuariaj 
/cntcntias  prxciptitanter  efTutiunit,  fccf<n  tu^Xt^tH  f)<rv)uf,prout 
LuthcrusinfuavtrfioncGermanica  Jf^/i/tf  cap,  2$,  v/,  7,-  cmphati- 
ciloquitur  :  dumTnaneacceptopyoccflfu,  vefpcri  litcmdetcr- 
minent.  Qui  propterca  acritcr  incrcpantur ,  c,  EccleftdSyMar^ 
deconftit,  fx.  Tfeil,  conf  isl.numero  6,  Val,  VVint,  in  parth,  littg,  Itb.  /, 
cap,i2.numer9  24.  PcifimJ^  naquccgit  Dn^Carp-^y.  quodnovo 
&  pcrniciofofuo  judicioirrcgulari  ,  cjufmodi  tarmae  j-jdicibuf, 
propriisctiam  aflFc(ftibusin  quocunqucproccffu,  nedom  tumul- 
tuarlo&obiter  tradato,  adpraec»*pitantiaminclinantibus,  pejori 
cxemplopraeire,  &  calcar  addcre  voliicrit.  Quemadmodum 
veloxiBiquitasadnoccndnm  occafionem  quaerit  ,  omniapra^ci* 
pitat,litiumque  mater  cft :  ftn  lenta  virtus  & cuniftatrix  non  anti 
judicar,  qjjdmquodhoncftum &decdruminfpexerit,  c^interhat 
3i  4i  6t  Spec^  tit,  dctLAdvoCi  hicdicendum  col,  2y  G^il,  de  arreft. 
cap^r,  numer$  12,  UndcGraeci  ,  cilmurgcrcnturadfcntentiam, 
antcquam  de  caufi  liqueat,  refpondcnt,  Patres  fuos  folem  apud 
Antipodcsnon  vidilTe,fcd  cxrpcdiflTe  fempcr,doncc&  ip/i$  ori- 
JCtur,  loh^SarislrihbrOf  mial,  cap.ij^quemrefert,  Val, 
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?  •     a-?''"'^^''"''  °y^^l^>drim'iL    D^c.co.f.^^t.  nnm^is 

r^ot!  ^^^^^^^^  ^^,.,  ,,,,  Picaa^.riculircscft,  fabito 
croai.rc  .  qioidui  no  iconcoxsris  ;  ucait  Epicft:tuj. 

Kr..;r-  T^''*»'''"'^"'^?^^^     judiccccirac,  qianJo 

brc7itCfTiporc  qaidcgit,  ^lcut.in  trje puft^^^reg,    pr,f  9,n,t. 

ncqicR-xrc:ire.iriamcx^abruptofcrrcpesfit,  Dec,conUs44y  », 

^rm.deci/.fs^numcron,  Cravet,conn  1/5.  loiA,  ncqi 

Judcx,  qaiexpIcno&amploarbTtrio  .  fibicollaco,  judicandi 
poreftaternhabetplcnisflmam,  Unfr,  intr^a^de drl^itr,p,  6,yf,i2. 
Socm  SenMro4.conf,  S7,numer9'j,  •  Si hafC7cra funt ingcncrc: 
Q2»ditaqiicdcjidicio  Dn,  C47?.(^vii irregalari,  tumultuarii  five 
©bitcr  vcntilato.  mantello  iad'gcntc,ficccnfcndam,  taediofa  re- 
petitionc  haudind'gcr. 

Miror,  qa6d  Dw.  Cdrpz.evius  nnmero  14-*  did^  artic,  i>,it' 
regnIarefuumjudiciumexcufarcconetnr,in  vcrbis fcqucniibns: 
Nolumus  autem  defenrarc  parrei  J jdicum,  qui  liccntiam  fibi  fu- 
munt,  proccffum  qucmvis  cx  fuo  dirigcrc  "ccrcbro  ,  fcdiisfo- 
Inmmodo  veniamtribuimus  ,  qaiin  proceffutumultuario,  vel 
fupcrouodamjurisarticuUfaitcm  fofcc^to  ,  moram  &  protra- 
ftionem  omncmvitarccupiunt,  incaufttftatimdccidcntc».  Htc 
Dn.  Carpzov.  fcnfuseatm  herum  vcrbocam  idcm  planicft,  non 
divcrfusa  vcrbis  antccedcntibus>  qua?incipiunt  :  Eoque  mdnteHo 
&c.  Unumquc&idcm  ,  quanquamaliis  vcrbis  ,  fiveaiiorum 
vcrborum  in volutionc  repctitur  Si  cuiqaam  autcm  placeret  re- 
gcrcccfle  dfvcrfa  ,  fivc  in  vcrbiipoflrcoiisdivcrfutti &fcpara- 
tomabantcced«nribuf  contincri,  fruftra  id  dixcrit  :  Cumnulla 
hic  appareat  dfverfifatis  ratio.  Dicerc  autcm  eflrcdivcrfum,  & 
millam  diverfitarisrationcm  pofredare»  miferorum  eftrcfugium, 
J>ruckMdnnit^fol,iy(onf,  so,numerotS  Sfhradi  vdl,2  conf,  44^  n, 
yide  trd&^  meum  de  dfpeUdtUnt  in  crtm,  numero  4^»  79»  In  tan- 
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t&m,  nc<tuecafunmd!ycrfitas  (quam  infupcr  ncquc  hic  vidco) 
fufticiat,  lcd  rationis ,  C>4iY/r.  i^o.numera  2.  Mait.  Biun  de 
Cifbon.quAfi.  /.  ^umeU  ij.  Ratiocmmipfaattcndide'  r,  qua 
drciturcommunislcxadomncscafui,  CrArett.  &  Bfm.ailfg.  ioc. 
S6  Confcqncntcr  Dn.  Carpiov,  dicl.  idcm  quod  injprobat,  ex- 
Cufat,  quodprohibct,  permittir,  quod  pcrmittit,  piohibct, 
litnulliuscaufaecognitioni  &  dcciConilcgltim^  ,  fcd foii cafui . 
proamicolocusrelmquitur,  in  quo  fciiicet  Judcx  fub  praetcxtu 
/7  judicii  irrcgularis  parti  potcft  gr2tiilcari,cuific  quando  vplt.  CaAii 
autcmtalcsproamiconondan,  V^iL  y^  inth.  m  fartk  Utig.Lili$ 
CAp.  12,  nnmero  18.  fcd  pocius  pro  diabolo,  iradir,  Tcff.m.  decif. 
Sg.numeroi.  &  decif  2o6.numero  l^fei  quia  commode.ad  pro- 

pofitum  fcribit,  ejui  vcrba  hir  ii.fercDcJ' putavi  :  Ncqicjuiun- 
quam  fui opinioni5,utCtin  arbltrio  Judict^  ^iLffirc  mihi  j j$  mcum 
&darcaltcri,  cafoia  rationc,  qi^'«&d  magU  vcllt coi)?piaccxcui)i, 
qnamaltcri.  Juftitiaecnimcflonft.inj &  pcrpetua  voi»nta^,joi 
fuumunicuiq^tribucns  ,  nonaufcrcns,  infttt.  juH.  & jur.w pr, 
Ethoceflct  favcre  judicibus,  ignbrant  bus  ,  ii  impui.e  pofscnt 
ignorando  jus  &  fadum,  pro  quo  Yclint  judicarc,  ncq^  cnim  pu. 
to,  poflcinjurercpcriricafumaliqucm,  qni  dicipoifi:  proami- 
co,  fcdpotiusprodiabolo,  ciim  dct  caufamad  infcioidctrtdcn- 
di  judiccm,  qui  fui  Igrorant;*!  injuftc  ja*  mihiadimit:  Quos  ju. 
dicesinfundoinferiponit,  Vtrg.6,  jEneid.  dum  att  :  Hifunt, 
qui  lcges  prctio  figunt  atq;  rcfignnt.  Prout  facicbat  Tribonia- 
nus noftcr/ qui modounum,  modoaliud ftatucbat  ,  proutca^us 
dabat,&  animus  alicui  complaccwdi,  ut  vidimus  in  muitis  authen, , 
ab  co  compofitis.  HaStenus  Tejfaur.  Neqj  taii  huc etia«i  ijoi^ 
incommode  referenda  cxccpt^cnc  judicii  irrcgulaii*  fcfc  tucri  po 
tcft|udcx,  aftione  malejudicari  convcnt^j  ,  fc  nirrirum 
juspartis,  noii  rcrb  contra  jus  fcriptum  pronunciSfTc.  AdqL^jjj 
itarcfpondet:  praeftanrisfimus  ^  dextcrrimus  Oldendcipm  tn  f\$^ 
^ymn  acl,cl.[l[  y,a£l.  i^.  in  defe:f.rei  pag,  mihi  //^/.  Abcataurox 
iftiu«diftind;ionisinmaJamciiicem  i  Quidcnim  diflerunt,  jui 
partfi,  &  jusfcriptum  ,  in  judice  calumniofo.  Nonnctotum 
jusgratia  partium&homtnum  lcriptum  cft?  Dabf  ne  uiiamle- 
gcnioibisRoman?,qua?ali6pcriincat,  quim  ad  ju$  parris?.Dem 
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^ont !  quim  craflTuj  cll  error.qucm  tamcn  legulcorum  fchola  magno 
tradit  encomio/imphcitcr  niha  diQingucns.  Si  cnim  judcx  cauram 
partis  gravat  injuftc:  non  potcil  limul  ctiam  non  videri  jus,  quod  de 
taH caufa fcriptunvcft,lacfiflc>  Quomodo  autcm  in  ambiguis,  cum pcr 
noftraminfcicntiamopinrondmcontrariarumacquahtatcm,vel  alrtcr 
rcfpcdu  noftri,atquc  ita pcr  accidcns  jus  inccrtum  cft,via  media,citra 
unius  vcl  altcrius partis in juriam,fit  cligenda,  vidc,  Trju^r  diclAoc, 
TreutipArt  i.dtJp.x.tbjJtt.b.&quoscUat  VJ.  lMnthJ'td.cA2.n 
Et  quomodo  in  ambiguis  vcl oblcuri$,pre  pcrfona  vcl  rc  favorabih  fit 
judicandum,cxcmpli  gratia,pro  reo,jubcc  LfavorMi»res  i2s.fd.  reg. 
;«r.  pro  pofeflorc,  /.  in  e^ss-linpari  12S.  1.  cum  ferdeltclum  ij^.ff.eod^ 
Pro  co  qui  ccrtat  dc  damno  vitando,  /.  ult.  exqmbxAuf.  inajsr  &  i  non 
debet  ^ .  |f  d^eg.jur, dotej  in  ambtguis  Ss.eod.pro  pocnis  minucndis,/. 
fa^um  is  S  k  2.&  Le^i92.iiA  dia. tit, pio  hbcnsitCyl.quoties  20  &  l. 
m  objcura  tyf.ff  eod,  Altcra  ratio  Dn.Carp^^ovti  pro  fua  affirmariva, 
cft  pcriculum  mor3e>Jc  continctur  in  hifce  vcrbis:  velpafftu  \urii  dubitu 
mieUt^quinullamadmittttfHoram.  Vcrumquidenacft,  quoties  pcri-  (^o 
culum  ex  mora  cxtimcfccndum,  totics a  rcgulis  joris  communis  recc- 
(iit/. /.  %.fi  quisrixos  ii.d.oper.  nov.ntiHcl  2  &s.defervit.l.ft  (juisfUio 
S.^.fijutemS  f'de  injaft  irrit.teflam.Gail.  1  obf  /S.n.y^Utctisi^xcoii'  ^ 
tranaturam  transadionis  litigatorcsad  concordia  compelii  poftint, 
vcluti»  quando  timor  cft  Scandali,  ncparteiob|<iifcordiamad  arma 
Tcniint,  Menocb.de Arb  jud.  caf  442. Tclmcruscftinquictationis 
Rcipublicac,/,  tncivilibus /,  decaptiv,  Mattyde ^ffltSt.decif^tp^ 

n,jit{oman,csnf,  /jd^GaiLnb^  2,depac,pub,cap,iS,n,  9y& fqq.  vcl 
articuiusaliquiscftdeapicibusjurif,  &adc6fubtiiis,  ut  proptcropi- 
nionemabutraquc  partc  milirantem  cxpcdiat  caufam  concordarc, 
Caftrenf^confy  2^o.Card,TufdjJit  VyConcly464,n,S.    Ex  tahautcm 
cafu  fpeciah,  a  rcgulis  jurii  fpcciatim  cxccpto,  ccrtum  conftituerc  di- 
vifionis  mcmbrum,  diftingucndo  nimirumjudicium,  inrcgulare& 
irrcgularc,tant6cft  obfurdius,  quoirrcgularcjudicium  Dn.Carp^^^evii 
•    magis  impingit  <5cviin  infcrtnaturac  divifionis  &  rationi  naturali, 
viamqi fraudibus  apcrit,  im6,anlam  obtrudit;  Dc  quo,quia  fupra,hic 
txdioft  quicquam  rcpettrc  opcrac  prctium  non  cft.   Pari  abfurditatis 
facilitatc  poflirt  quis  dividcrc  juidiciu,in  lcgalc  &  illcgale,in  bonum& 
,   malum,in  aiquum  &  imquu,in  ordinatum  &  tumultuarium  ( de  quo  m 
^qnaftjeq^tt.)  in rationabilc  & abfurdum,  in  verum  3cnugatorium: 
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Itcmver^atcm>  in  veram&fi(flani.  ^icuti  qui,  (  juxravulgare^  benc 
d  'Vmgtiit  bcne  docct :  itaquiraalidiftingjit»  maii  docct.  Practerca 
divifio  quaido  vult  cflc  boaa,  non  dcbct  poni  per  '|  ulitates  accidcn- 
talesJevlciTeatialc?,  Duyinc,  poJiuUnmji^,  derefcnpt.  glij^fi  vf  tn 

6i  ^rmurtff.fi*i,inft,de!urtpcrfon.  i^lex,inl,ry  col,  to,  n,  47*  vf  inhoc 
Art»:  de4  qvr,  p)f,  T  x^xizna.  lallas  proccfTjs  fi/e  ja  Jiciuin  cxira- 
Oi  i  uruinfi  fi/e  f  i  n  Ti4riuin,5ivc  quotnodocunq;  velit  vocari  di  pla-r 
n lae<^f£piiu5cfig  ira jadicii(folo momenrancd (ivc (uftniirrisfi  no 
.rl*  rjrio,prop:cr  fpcciaicm  pericali  arinorum  rationc ti,  cxcepcv)) 
illitia  5cjarisDl\rini  &  >i.uaralisrationc,  &ab$qiejus  lacfionc, 
c  j  uiaflius  cxerceri  3cccleriuscxpsdiri  potcft,  qaa  neomodo^  qaa 
comprche  iditur,3cfalutariter  pt«fcribitur,innoti$fima&:omTijai^ 
ter  in  onibus  bcne  conftitutis  jadiciis  pracflicata  clementia  fdpe  d  verb^ 
ftgnif.  Qjacllcati  hocinpadaomnemdabitationem  tollit,  itactiam 
novum  dogma  Dn  Cxrpzovti  de  judFcio irregulari,cum rationibas 

^4  infertisprorfusinfringit  pracfcrtim  in  Kifcc  vcrbis:  Non  fictamenju- 
dcx  litcmabbrcviet,quiB  probationes  neceffarix  ,  &  defcnGones  Jigi- 
rinaxadmittantur.    Citacioncm  vcr6,ac  pracibtioncm  juramenti  dc 
calum:iia  vel  malitia,  fivc  de  veritate  dicenda,  ne  veritas  occultetur^ 
per  commisfionem  hajafinodi  iniclligimus  non  cxcJudi.  Veriim  quia 
juxtapetitionis  formam  pronunciatiofequi  dcbct,  proparte  agentis: 
^cetiamrei  :  Si  quid  peterc  volucrit,  cftin  ipfolitis  exordio  pctitio 
facicnda/ive  fcriptis, five  verbo.*  a<l^istamcn  continu6[ut,  fupcrqui- 
bus pofitionci  dc^articuli  form  jri  debeant.poific  habcri  plcnior  certi* 
tudo,  &  ui  fiat  djfi.iitioclarior]  infcrenda  Et puulh />t>/?:Quac  omnia 
ctiam  in  illis  cafibus,  in  quib  j$  per  aliam  conftitutioncm  noftram,vcl 
aliaspoteftprocedi  fimpliciter,  &dcplano,  ac  fincftrcpitu  &  figura 
judicii,  volum  isobfervari/    Huc  usque  verba  textm.  Cavctcigitur 
vobis  a  nova  dodlrina,  ubi  iatet  anguis  in  herba,  nafamcjuc  ccrcum 
agglutinarc  ji^ribus  &  judiciis.  Eft  enim  juftitiavirgopudica  ,  .luila 
corruptionetenianda,  fecji  ipfam  ulcifccns,  ?Ut.l  S4  dtaLt 2.d.legib. 
66  Petr.Grejf.ThiLSyntAib.^d  c.xiM.jy    Qoac  autcm  juxta  c/rw./i/>^ 
inproceftafummarioonaitti  poQunt,  vcl  non.c^aamvis  ipfaponcndo 
cxprcfsc  nonomittenda,hoc  nonobrcur^  indigitct  textusjvidc  tamcn 
dcillis  (pcciatina  Zanger.  de  excep.  part,  1.  caf,  Jt, 

Dccas 


Decas  Quinta 
dU  &  S  T  l  O 

P  R  1  M  A. 

^Jn  detur  fr^cejfu4  tumultuttrm  y  ({UQjlcitm^  <Tex  ah- 
rupto  ludtces  Jubditos /uos  po^na  pecuniaria  y  Vr/ 
hicarcerattonisy  Vel  etiamrelegationisof/ice' 
tereposfmt} 

Ij  Eluti vcrha h«c,  Pfocefsus  Tumiil tiiarius, 

-fhsf/^^^i\n\  *  Quando  efFbitiuntur,  cujtislibct  jriris  &  ju  - 
\  if^ftitiaBamantis  aurcs  non  ofFcnderc  ncqucunt  ,  ita 
mult6magisifado,  llvc  proccdiira  ipf*  mcns  ab- 
^''^^H^^hoTXtX-  Nihilominus  D^f.C^r/^T-ovw,  non  tantimi 
ntirur  iftis  vcrbis,  jucJicio  taoi  ordinario.  quam  cxtraordinario, 
fummario  fivecxlccutivo.diamciialitcrcontrariis  ,  &itramite 
jiiris&juftitix  alicnis,  fcdetiam,  qucm  alioquin  ncmomorta- 
liumproceiTusnomincdignabitur,  rcipfa,ftatuit  Proccfsuni 
tumultuarium;,  ^nprocefjuo.tit.  S.art  S'  numero  i.  2.  $.4  & 
fq^  &  mmer.  21.  &22  &  m  indke  Itt.  V  vab.  Vncfjfus  tumultuartui. 
Eumqncduobusincafibusibidcmcxcmplirtcat  :  ncmpc«tt«.  2. 
&f.iq  infubditorumcoRrumaciaingencrc  ,  qncm  tamen  prcs- 
ccffum  tumultuirium  primointuitu  improbarc  vidcrur,hifce  ver- 
fcis;  Eftqucea  mulfta  pccnniaria,  qua  Mag;ftracrbu.  pccum^ 
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cnpMisnunquamnongrata&acccptaeft,  licit  vere  irrcgulariy,      j  * 
quamcxfularemallemus,  netricisfe  implicct  judcX,  ac  debito-  i 
rcm,  quipropter  inopiamfugiciuccm,  roajori  gravet  dcbito  &  f 
arc  alieno.       Nihilominus indutaio  mulcftae  hujus^ufu  ita  inolc- 
vit,  htin  funmariisac  tumultuariis  proccsfibui  nimiiim  fafpiui 
aiJcamjudcxproperet,  ac  nc  injulle  videatar  proccdcrc,  fundaiC 
fifeinobfervantia  fori,  fivc  excrrorc,  fivcconfilio prxmcdita- 
to  introdu<i^a,  illudfempcr  prajtcndens,  quae  moriifunr,  in  judi-  ' 
cioobfcrvaridcberc  :  Hxilenm  C4Ypi.ovm.    Qui  n.j.&fqq.  in  f 
uniuscjufdenqucfermonisconiinuationcmirabiliter  variaadoSc 
l  fib*meripficontradicendoj  tumultuariumcjufmodi  proccflfum  & 
morem  afabditis  mul(5i:dmextorquendi,haudobrcure  approbati  Di' 
praetextuq-  legum  gcnericoadjuvat.-       Ciim tamen gtncralfa  nwi 
pragmaticum  incellcdum  non  facis  illuminenc ,  /.  in  totojure  d.K^  aJre 
4  /.  luc^Thoming,  dec\(.  ^o,  n.  10,  ncq; per  rcgalai  gcncricas occur-  cice 
rcntcscontrovcrfiaeapc^diffiniantur,  Pruck^tt.vol.u  conf.  jo.n.219  poc 
&  391  &  conj.  47n,/yCorraf.wifcell.lik2.c,6n2o,    Bendor.intracl  m 
derevij.c«ncl,  2on.  14O.  Bnlich.  part.i  c^ncl.  p  n.  41  &  fqq-  Dcindc  [m 
mos  crudelisGmus  fic  tyrannus ,  Oldendotp.  claff'  7  acl.  /  de  fofiulat.  {zi% 
fufpe^.pAulo  fofl princ.  & in  formula  invefiig- ad.paulipcfi prin.vf.itaque  liVf^ 
cum.    Etrcinonbon^econfuctudo  pcsfima,  nccpraefcribat  juri      (  M 
^  divlno,  nccnaturali,  quamvis  longisfima  ufirpationc  :  Nequc 
diuturnitate  tcmporis  minuat  ,  fed  augcatiniquitatcm ,  videde- 
cad.  meam  2.  qmfi.  1.  «,  4i.    Divinum  icaque  cflFatum  fcri6  man- 
dac  :    Plurimoriim  fcncentiae  noa acquic/ccs  in  judicio,  uc4  ve- 
^  rodevics,  Bxod.  2},vf2.    Annon  proptcjca  Dn.  Carp^Lovium 
malum  iflummorcm,  five  pra^tenfam  obfcrvanciam,  eciamafc- 
mccipfoimprobatam,  dccullTft  potiiis  cxterminarc,  &fxjudi-  V 
ciisrcpcllcrc  ,  quam  fua  autoritatc  &  fentcntia  inconfianti  in- 
^  cruftarc,  judicctquivisdcxter.     Malum  qui  averterc  poteft,  & 
non ave«:tit,tam  cft  in culpa,quam  qui  malu  pcrpctrat,P)^i/.  Matt. 
ad  Lso.d.reg.jur.n.j].  Secunduscafus,D».  C#«r/>:L&v.arbitr»men-  ^^. 
to,  ad  proccflamfuum  tumultuarium  trahcndos,  cft  dtd,  art  /. 
n.2i.&fqq.  fubditornm  ,  Nobili  fcrvitia  pr«ftarcrenuent:um, 
contumacia,  nontantiim  incarccrationc,  fcdctiamquandoquc 
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rcvariori  rclegatlonis  poetii  coerccnda.      ubl qulJem  pfo  colo-  - 
rindafuaopmionccitat  tcxtus&Dd.  ,  fcd  adhunc  cafumvcl 
proccfrjm  tumultuarium  maU  applicatos :  Id  quod  cim  c«ilibct 
infpfcicnti  patcat,  nullaexplscationcindigtt.  Inhacautein 
matecia,  rem  brcvisfimc  preftringuciido,  diftinguendumcrit. 
Antfubditifcrvitucxaaaindubitate  praftarc  fuut  obftriftf,  aut 
non:  Illoca(u  nulloopuscft proccfTu,  fcdoperamdcbitampra-  9 
ftarcrecufantcs  ,  fccundumlocorum  coofuctudincm  captis  pi- 
gnorib Jj,  vcl  alia  rationc,  &  in  vcra  &  notoria  contumacia  per- 
fcverantes,  vel  ctitm  incarcerationc,adobedlcntiam  adigipos- 
fonr :  Hoc  a Jtem,  non item,  nedum  cx  abi  upto,  &  per  proce^Tum 
Dn.CdriK(fvn  tumultuarium,  muItA  minu s  cirra  defcnffonem  reo- 
rum,caufa?fufficicntemcogaitioncm,&  lcgitimam  dcfinitione, 
d  rcJegationem  poteft  pcrvcniri.   Si  cnim  caufa  eft  dubia,&rcus 
cxccptioncfctucriintcndit  ,  omninoeft  audicndus  &  lcgitimi 
proccdendum,  dc  quo  arbitror,  ambigerc  poffe  neminem.  Piures 
autem^aiturcafus  ,  quibus  Domini  ftos  fubditos  ,  &  Nobilci 
fuoirufticosadoperas  nondebitas  f«pc  cogcre,  vel  contra  con- 
fuetum  fcrviendi  (cuopcrandimodum  prcmcrc  folcnt.  Unde 
hifcc  conrra illos,  6z adioncf ,  &  exceptioncs dari  tradunt  alii, qui 
hac  dd  re  poffunt  videri.    Nihilominus  Domini  &  Nobilcs  quida 
CO«rra  fubditosfivcraftlcos  fuo^jobfcrvantiam&confuetudiacm, 
pofr^sfioncm  &  prajfcriptioncm  prastendunt,  imi  iifdcm  ftrenui 
tnha?rentes  mordicus  defendunt  :  Cum  tamen  iacauCs  fervitio- 
tu-ncontrafubditosnoncurratprasfcriptio  ,  Cravett.  conf, 
J^Jet(chner.iib.2.dedf.cArri.4  Vumero         fqq.GrdV.conU  Cmn.  17. 
i9'  fid  I.  «  7.  &  (qcj  Itb  I.  Tilmn  MerckeLb.  conf.  ^.qtu^.  4.tr€cl4tui 
K^fi  hii  de  coneiib  annoxo,     Quaproptcr  princcps  fivc  fupcrior, 
et*a  n  non  imp  oratus,& etiamfi  fubditi de  infolitis  &  iniquis fer- 
▼itiisnoncouqnerantur,  nequcpcrfe,  neque pcr aliura,cx offi- 
c'or7rnvfd-ref^ebfttfibdftis  ,  nc indebrre  V  plus «quo  vcxentuir, 
lillniraf  §.  potertiorssff  deoff.praf  &tbiDd  Mynf  cent.  f.obf.  S.nu 
in  teimmrs.    Gatl,  \,ob(.  r  .numero  7.     Sixtin,dereg^tilibro  2,  cap, 
/5,  numero  s  s  .VArtf  ,deTutyde  fjndicypag.^j  ,n  >mero  2,  &  pag,  12S, 
niit.    Ncquc  po/rcifionisnudaallegatioquicquamprobit,  nifi 
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protetur  titubs  &  bona  fides,  Bald  in  l.  ru  eius  C.  de  p:oht,  Cdf  i^t. 
dnif  77.Anthcn  de  Mstt.  pofi  laf  in  teftttthne  /,  nAturalitcr.  $.  nihil 

'4  Cftmmuremfv.nutHeto  S^de  acqutr.fojf.  Ufqucadeo,  utcti^inrih  ru- 
fticusfatcafur,  fe  aliquotics  prxftitiflcoperas,  dicatautcmfc  preca- 
riofcciffc,  &Dominu5,  idncgans,  jurcfuo  feillas  cxcgiflc,  conten- 
dat,huicprobatioincumbat,  Bart.tnL  i.  4-  h^dnterd^do  nun..  12. 
ff,  de  k'm,  Ad.  friv,  Dan.MiU  tn  Semeftr.  libro^.  caf.  3  i .  Humcro  i,.Qr 
fqq.&  ibividerattones.  DominorunifivcNobiliumlibris  ai/tciE 
tanquamprivar^aiptur^,  noo  fit  probatio,  &  nullum  gradum  pro-  . 
bationisobtincnt  nequedomfnii,Vxquc  profcsfiouis  ,  nequc  ullam 
faciunt  pr«fumptioncm ,  MoU.  tn  Semeftr.  Hh.  4-  caf.  -^7.  num.  1.  &  2.  /1 
.  rBeflt(h,dectf2$2.numero6.&fqq.  UndcctiamPrinccp$,fi-Domi- 

*  nus ,  fivcNobilis  profefloriocontra  fubdicosexpcriatur,  pofleffo- 
riumVufpcndere  mandarc  potcfl  particus,  ut  in  folo  pctitorio  pro  • 
ccdatur:  in^crministerminantibus,  Dan.Moli.  inSnneftr.  libro  4. 
taf  $t.numero  9.  Dcjamdidis  &multisaliis,  quibus  fubditifivc 
rufticicontraDominos6c  Nobilesfcfejurc  poflunr  tucri,  ^cdcho- 
f um  fscvit-ia,  ^abufu  contraillosfcripferunt  Dd.  pasfim.    Si  itaque 

J7  conrroTetfiaincidatinterNobilem&rufliciim-depracftandis  fcrvitiis, 
foiitis  vel  infolitis,«quis  vcl  iniquis, ctiamfi  aiiegcntur  antc  memora- 
ta  confuctudo,  poflcsGo  k  pracfcriptio,vcl  in  Dominorum  libris  an- 
«otatio,  tantum  abcft,  ut  proceflru  tamultuarto  rufticus  in  carccrctn         !  ;  ,*  J 
fit  intrudcndus ,  vel  poenarclcgationis  afficicndus,  urpotius  paticn*  | 
tcr(itaudicndu«,  ccuialcgTtimccognofccnda,  &  fccundum  jus,  &  1 
jaftitiamdcfinicnda.  Miror  itaqi  valdc,  qtiid  J)«.  Crfrfi<^ri«»i  mo- 
vcre  porucrit,potcntioribtts,  juxta  lcgcs  &  Dd.  allcgatos  pracfumptio' 
oem  contra  fc  habcnribns ,  &  facpc  fusquc  dcquc  facicnxibus,  quid  dc 
ftrvitiisfubditorum,  fivcrufticorum  opcris  jufaftatuant,nova  &  ap- 
primcfufpcdatumultuarii  fui  proccflus  arma,  fub  juftitiac pratcxti 
contra  inermes  &  mifcllos  rufticos ,  in  cafu  indubitatorum  fcrvitio-  i 
tum  fcfe  of  poncrc  non  aufos,  fubminiftrarc,  quomodo  autcm  hifcc 
opcrii  iniquis gravatis  fit fubvcnicndum,ibi  nc  Vcrbulo  quide  tangcrc  - 

.  .  .volucrit.  Rationesplurcs,tumiiltuariumcjufmodi  proccflucxfccraTr-  \ 

^  ^.tc$,rcpctipofluntcx  refolutionc  quxftionis  prxcedentis,  quibusctia 
inandita,  juxta  acabfurda  JivifioDw.  Carfz.Qvii  in  judicium  rcguU- 
fc  &  irrcgularcjCxplofum^noB  applaufum  laercns  rcftUitur.  -^'^ 
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secunda. 

Cesfioneaclionum^contra leg.Jnaflaftiptr diverfa4.  2i.<ft: 
lufimiajUj  leg.  ab  Anaflajio^  z  2.  y .  i .  -vf.iu  nihil  amphHt 
accipiatyC.  mand.it annullata^  anfuperfluum^cfuodfo  • 
lutamquantitiitemexcedtt^Fifco/eu  Magiflratui 
cadat  mcommijjum? 

ic  nihil  dicim,  an  &  qiiomodaconfiftattalis  ccsfio,  ncq; 
ucrum  fupcifluu,  folutam  quancitatcm  cxcedcns»  dcfcra- 
tur  vcl  dcbilicori,  vcl  ccsfionario,  vcl  ccdcnti,quanquam 
'in  favorem  dcbitorif  magrj  inclincm  :  Scd  rcmitro  ic<^o- 
rem  amicum  ad  M^r/.  Berisch  decif  s  2.3$.^4'& 3S  &  Dw  Gerog. 
SldntT^k  Ulf,  1.  refulut.  Ubi  accurateScplcna  manumatcriam' 

diAdtum  lcgu^n  pcrtrjCt&runt  &  difcuflTcrunt:  Mcq-^ftatim  con- 
▼•rto  ad  (^uaeftioncm  propodcam.    Q^spmvis  auicm  ncgativra  D». 
CAtpzjoru  conftctapctttjfiir^  ex  cj  \^  juyig>r.fi>renfpdTt.  2.  CQnft.so  def. 
37>  ubi  cciam  addii  praejudicium  Domi  •.orumScabmorumLi pfi«n-* 
llain,  &cam  dicat  vcritJti  magis  confcnraneam  vwlcti,  in  moxci- 
tando  re^  Eleff.n.  26.  Ab  ea  tamcn  poftTiodumi  prafccrlapfisali* 
qBOt  anni5,  prorfui  rcccdcns,  aftifmacivamdrametralitcr  fibi  con- 
trariam,  praetereaq  ic  novam,  &  nollius,  ns  unici  quidcm  Da<fto- 
rh (ufF  .gioinnixam,  ambibusmanibntamplct^itnr,  &  propu- 
g^art<:0'iatur/  f  tit,s  rejp  Elea  3sn  ^/.^^/7  wfMf  ibidcm^; 
dlnopraej  diciacontrana  annexuit.  Id  quod  iion  immeric6 adml- 
r  atur  D  f r4/i7 refol  l././w  ^ •  Vbiproptcrta  lcaorccxcitat,ut 
\  id^at,  quid  aicidat :  V  ;dc^(  ait )  amicc  leaor,  pondcrofa  d.vorria 
Atntcnriaru.miot  qijoq^  &  >Me  collcgii.Et>quiscum  •pfo  nomi. 
ra.ViiurhancD.  Cir/>?  mutari^>nc  in  pcjui,  &  (juidcmrclponris  iu!  j 
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C&m  alfoquin  yeriores  habcantor opinioncs  ICtotum .  In  refpon- 
fis  cxpofitae ,  quim  In  commcntariis  &  interprctationibus ,  &  ju- 
dex;in  judicando  potiiis  fcqui  debcatopiniones  ,  in  refponiis  fcri- 
ptas^jniiimincommentariis  >  qu6dfciliccr  confcicntiaB  J»denda 
timor  bonum  virum  diligentiorcra  faciat  in  rcfpoi^dcndo >  Jnt 
intcrpretando  ,  ftfi.  Bdrt,  &  ^lios  ciutos,  Ttler.  Decian^  in  apcleg, 
iuri^r.ddverftis  Jlcut.  CAp.io^rt.  i6.  27>&2S,  &  cap.  is,  n.i?  & caf, 
9S  ti,42'    In  vcram  aiitcm  rationcm  Dn.Carfz.9vii  ,  S  priori  fua 
feQteotla  difccdentis ,  cu m  in  di^,  re/p:  EleHor,  rationcs  annexa?, 
nequemihi,  ncquc,  puto,  uilialii ,cca patcbitcx  fcqucntibusj 
fatiifaciant ,  cgo  pcnctrare  haud  potui ,  nifl  fortaffe  Cn  nimius  fifci 
favor  ,  &cretumejus  fludium  afFedatum.      Rcccnlet  qujdcm 
D»  Fran^k^  rationcs  refolut.    n.  7.  &  S,  qua^  pro  mntara  fua  opi- 
/  nionczfiiaXitDn.Caap^^v.dicl.re/p.Ele^.  fcd  quia  fortaffe  non  li- 
buit ,  nullam  refellit^  haic  adipulatur  potiui in  unico  tantum  c?- 
Tu  >  quonimirumaliquamachinatio&notabilis  fraudulentiain 
'  cefnone,dequaeedensparticipi«t,  iaccrveoit. 

6  Vidcaraus jam  rationes  Dw.  C4r/)^(?vii  ,  cxquibusprimacfl: 
quia  ccdcns  poenas  loco  amittit  fupciflunm  :  Unde  colligit :  £r- 
go411udccdicfifco»  Sedhic  mcdiustcrminus  noneflaptus  s  ne- 
que  lcgalis  ad  hoc  infercndum  ,  im6  argumcntum  hocnonpcr 
unaoi  ,  fcdpcrindantias  fcrme  innumerabilcs  refcUitur.  Non 
cnimomnisposnaadFifcum  fivc  Magiftratum  pcrtinct.  Con- 
tjra<5tui  mutui  poenainfcritur  ,  quae  loco  ulurarum  cft  :  Vcluti , 
iiintracertum  tempus  ^  mutuum  noncfretrcdditum.  Quaread 
debitummodum  ufurarum  pcenareducitur :  Quamvisaliaj  faepe 
lcx  jubcat&ufuras&poenamexfolvi ,  /,  Luaus d.a^.empt.  rend.- 
Vetft  Qreg.  Tljolof  in  Syttfag.  jur.  Itb  s  /.  cap.s- n.  2.  Ubi  ctiam  ab 
initio de  pana convcntionali ,  dc  qua  plurcs Dd.  alii fparlim  fcr:* 
pfcrunt,ut  &  ipfe  Dn.  Carpiov.  m jurtjp.forenf.  part.  con^.  48,def. 
7'&p4rt.  2.confi.  ^S.defs.n.  ^.&lib.s.  tit.  9.  re^.  FJe^,  ee6,  & lib. 

7  3'tit  ^-relp,  i9,n.ii.&fqq.e!^te(}.sS.  Irapocnacftad  privjtum 
contrahcntcmfptc^ans  ,  dc  qua  difponit  ,  /.  u*iic.  C.d.fent.  jud 
froeoyquodinter.profer.  Et  haec  pcsna  usquc  ade6  civilis  cft  ,  ot 
nonpoffitexconvtnrioneapplicarififco  ,  iarbiterinter  certum4^9 
&La7biter  40,  d.  recept.  ariit.Tholof  dia.  locy&ibtd.  n.^.^,  &  fqq. 
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Ohfpltiradlepoew,  nor^fifco,  icd pn vato dcWtii  !  C  j  ifmodf 
•mfant  ill».  qna^  pcr  aaitincspoe  laUs  cnnfiq.,ii,urciv.liter. 
ietiamfi  excrimine  defccndant, urdupli.tripli  ^Sc  q  udr..p»,.  k 
24  2S.&lqq  hfi.  daa,    Annnllatio qnoqne aauf Cf lcbraticon- 
tra  legemcltpoena,  CMrd.TMfcfrverb, f^irna c9nU,  2$s.numer0f& 
€9n(L  2e(i.  numcre  ^^,  &  j.      tbtd.  ctuti,    In  notoriaverbiambi^ 
gtiitatc,  veht  hic,  in  diaioncpana,  intcntioms fu^certitud'*- 
nemq  ^rcre.  mif.rumcft.      Quicquidenim  ambiguum  cft,  id 
mutilccrtadconrrovcrfiastollsndas /./^.  f.  i.  C.  de  adtf^rivMt.  ^ 
Uc.  Th^mtn^  dectf  24.  n.  14.    Er  ambiguis  in  rebus  non  dcbct  clFe 
ab(ol  ^icium,  c,  hAbHtffe  y  ^tflinaidne  3 3  arg.lth.iinic,  ibi: 

fivero..  ..  ..     uertt.  C.  denov.ofer.nunc,    Optmie hucapphcarur,* 

text  ixprejfui  l.fin.  ff.  d.  littgtof  cujus  verba  infcrcre  placuit  ♦  Rc  n: 
d  '  -      "ncrovcrfi.nft,prohibcmurin  facrum  dcdicare,  alioquia 
d .  ^     laaipatimur.^nccimmcriti  :  ne  liceateo  mododurio- 
rem  adrerfani  conditionem  ficerc.    Scd  dupium  utrum  fifco,  ati 
adverfar'oprasftandam  lit,  nihil  exprimitur.      Fortasfisautcm  ^ 
magisadverlario,  ut  id  vcluti foljiium  h;ibcat  pro co  ,  qu6d  po- 
tcntiori  advcrfariotradituscft.   Eccctextu  hicloquitur de poena 
duplf,  nonfifco,  fcd  parti  applicanda  :  T-imen  diciur,&cft  pce- 
ira.    Similircr»n  cafibii  /  extdt.  \  3.  ffyquodmet.cauf  l.  creditores^j  10 
f.gdleg  jul  deviprivat  l^metninertnt  6.&  l.  it  qnisin  tantamC.  unde 
vil.  cofidudores  ^4'C  dflocat.  condutt  l  non  abf  re  10.  C.  unde  vi 
peni«,  qnibuk  vclcrcditu  n  pc'ditur,vcl  dominiumamittituf.vcl 
Citfn  rccjus  aeftlmariocft  rcftitaenda,  fifco  minimiaccrcfcunt,fcd 
pariiiaefaf  &  vidnci  :  Qnanquam  in harum  reccnfitarum  Icgum 
pancroribus  hoc  difsrtii  vctbjs  fitexprcirum.    Poenaenim  appo- 
fita  applicaridebeteN  ad  Ci  jm  bencficium  facftum  poenale  inda- 
Cttur,  qnafnln  alirer  ro^' cft  dt^um.  Card.tnfch.  lit.?.^verb.^tenM. 
€9meL240.  uffi  ittat.diil.  textA  fin.ff  dsltigiol.McmtiX  judidum  de 
eo,q  iragcnsinintc  •tionffua  jrlui  complcxnsfuir.qnam  adipfum 
pcrtincbar, & proprerca  caufi  cadcbat,i»/?if    dB.ii  ft qttit agens ^3. 
Pro^rc-irrdjiraMonc  /f^.  2.  C.  neliceat,f9tentioribmfatroctn  ibtde- 
kf$icredtf0fef  r4£furamMe»tur :  &l  unic.  C.de  his^qui  potentt$r. 
nmtn,  j<ddad«o^inioii*Dff.Of;^''»'»  novaencc  quica[uam  opi- 
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culantur.    Prater^a  ftamqiic,  quidin  cafibuspIanidivcrfiidiV 
ponant,  nr vcrbulo  quidcm  in  iis  repcriiur>eiiarofi  dcbiti  jadujri 
'    crtditorcsmuiaentur,  quodtuJicdcbituinfifcoacquiratur.  Ncq; 
infcnfum  ejusmoditrahipotcftverbummuldcntur.  Situticni«i 
muiaaScpoenafaepiusconfunduntur,  utunum  pio  alioaccipia- 
tur  i  Pm.  Greg.Tholof  lib.  sucap.s.ny^.  ftope  fin.  ita  ctiaminde 
defccndcntiavcrba,  muiaarc&  punirc.    ImA,  muiaautplu- 
rimim  eft  ^5uff<,  qosepcnditarlaefis:  Emcnda  vcr6clltvctte,ju- 
dici folvcnda,  Eeuji.tnl.  admQnendlnuntero  1179-  infine dejure\ur. 
14  fol.  ys2.    loh^udmienent.j.ohf.  jy.   Inrc  tam  clarj  nor>  opor- 
terctquidcmclTc  prolixum  ,  cum  mulciloquium  prudensisfimof  . 
fl©machetur,        a  VuH.  vol.  3.  conf  11.  ab  tntt.    Sc d  quia  Dofmnut  , 
C/cr/uLPVwinrctantimon>cnti,cii<aionopoena,  &  vcrbomuidcn- 
tur,  certamScfundamcnraUm  aliquam  rationem  fu«  aircrtionis 
^  ^  radicare  putat  hadenus  addudis  fupctfcdcre  non  potui.  Ncquc 
undc  rationcm  fuam  tcrtiam  vult  dcpromcrc  ,  adminicttlocft 
^DntCarpov.  Rne/M  ImperiiFrancofurt.  dianno  1^77*  &  aliipriores 
tit.  V^on  tmiCl)<rltCl;Cn  f<?«rr4<^ew,  qui  capitaliscrcditiquartajpartis 
amisfioncMagiftratui  in  comjffum  cadcntcj pnniuntur.  Loqi  utur 
cnim  dc  cafibus  plani  (cparatis,coftat  autca  divcrCs  vc  fcparatij 
malcinferri  Et  in  fpccie,poenae  ad  aiios  cafus  non  fantextendcnd« 
fcd  rcftringcnd«,/./rf<3KW  cuique  JSJ.f  ^inpcenalih,  5  ubi  Dec.  /.  d.reg. 
jur.eap.  in  poinis  49'^^^'  inSc  odia  d.  reg.  jur.  in.  6.    Multo  miniij 
(  Quod  D».  CarpTLOV.  hoc  in  cafu  facit  acriter  )  aggravandas  &  cx- 
afperanda.  Quiacafus  poenalcs  funt  ftridi juris ,     Bald.  inict^m 
proponascoltim  fin.C.dih^red.  inflitut.  Etiamfi  cffitcadem  ratio,  & 
omnimoda  fimilitudodecafuadcafnm,  lo.i^ndr.ind.  cap.edtad^j. 
reg.jur       im6,  vclmajor  ratio;  Jlex  conf.  n ^.vifoinflrumentoin 
fin.  Ub,  2.  Card.  Tufch.  lit.  E.  concL662.  n.  2.6.& 9.&Itt.'P,  concl.216 
D?  numeto  t,  2.  $.    Ncquc  ptivationis  ,  ncqucalia  paenihibet  . 
locnm,  nifi  incafibusjurcexprcsfis,  Curt.  Itin.conf  jSS.nurnero 
26.&jqq.fjilex.conf.t44'n.  tsM.i  Quosad hoc citat  Tufck.dia.hc. 
Tvienoch.confio si*n  i^.&conf  112$  n  i.&conf  /i92.n,s -& conf, 272^1 
n.Sj.&coHf  S26.n.  ii.     QuartA,  proDw.  C4r/>;?.(;n(?in  propofitac  • 
quae^ionij  ftatunec  quicquam  facit  xcferipCum  Elcdiofalcdc 
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«nno  T^T4.  Hoc^nlm  ,  nec  ipfo  C^r^^<» vj^inficJaseunw,neverfeo- 
lum  q  lidem  protcr^  n^q^ie  expriniit,  quod  fupci  fl  jum  uhra  dcbi- 
tam  qaanttt-ucm  folutum,v€l  etiatn  totum  dcbitum,  contra  di fpo- 
i>rionem  juru  communrs  ,  in  comemoratum  >  &<Knnium  Dd. 
fcmcnt-amcommuncm  ,  ccdcrcdcbcrt fisco  ,  iiTc Magiftratui- 
Ideoquc  Scuti  jus  Saxonicum  in  locis  3  in  quibus  vigec ,  ju- 
fiscommunis  vim  ,  roburqnc  obtinct  ,  Schrdd.tr.  d.  feud,part.  1 
fi^  jy.H,  26.  &      Dun.  MoU.aiiconftit.  Sdxon.p^i.  c9nft.27.n>iS. 
&  2t.M*dtfl.Vi^  con(^[\  n^.vol  2,      non  quaeris  juris  communii 
difpofitio,  maxime,fihaecadcorrc(Sionemjuri$  Saxoniciretcn- 
derits  ^mere  huiajuri  applicandt venir.    Nam  Sc  hic  locum  (ibi 
vendicat  :  qu6did,qaodexprefrecorrc<^am  nonrepcritur.adhuc 
ftct^vire^ue  fua?  obtinear.  luXta  Lpr<£cifimiu  mfiiuC.d.appell.Prukn$. 
Vil.2.  cotif.S.n.^^,^4ubi,tlioscit4t.  (taquoquCj  quod jure Saxonicc 
non  inveniturexpTcfTc  mutatum ,  illudmanct  fubdifpofltioncju- 
riscommuni!:.    Im6  ,  fi  ju<  Saxonicam non  ita  clarumeft  ,  ut 
jucis  communis  corr^^dioncm  introaucerc  posfit ,  (landum  eft 
omnino  jure  communi  ,  etiam  in  foto  Saxonico  ,  ntqaculte- 
rios  admiitcnHa  ,  quam  perfp  cais  verbis  cxprimatur  ,  Qwd 
dhunddntef  dcmonftru  vi  in  dtcU  med.  i .  qudft, 2.n.io,  n.&  10.  &  dec4d, 
^.qu^fi.^-  n.if.ii.  &is,&qft£ft  S'p'ig'  Hoc  primum  cft 

req  ^ifitum  ,  quod  ,  ut&a!terum  ,  jamdicendum  ,  injutcSa- 
xonicofcrip:o  fjamintentionem  fundaturoprob^fjnt  notanda» 
ntconjunaim  adfim.  Eft  autem  rcquifitum  hoc  fccundum  ,  ut 
fwntantum,ccudixi  ,  cJaris &  perfpicuis  verbis  juriiSaxomci, 
ouad  vcTvit  in  qu«ftionem  ,  probctur  ,  fed  etiam  ,  ut  confuc.. 
nadine&obfcrvantiallrrcceprum  ,  fivc  ufu  contraric  non  abo- 
litum  ;  Eatenus  enim  vigorcm&  autoritatem  habet  jui  Saxoni- 
cum  ,  &  tcrminos  duonim  horum  rcquifitorum  ,  conjunaim 
neccft-ariorum,  noncgr.ditur ,  etiaminterris  Saxonkis.  Hart^ 
vta.nus  T^orimp^rt.i.  qu.fl.  i6.num.  n.  &  pAft,  2.  qusft.  1 3  jm. 
Cgue/l  ii.  ntim.ii-&M,paftim  Dominut  Carp^snus  w ju^JJ^r. f,^ 

^  part  ,.co^A.  //.  def.J^.  numers  fo  &paft.4.  c.nft.  1 7  ^  dcftnfione  u 
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2  2  VclutivrdemusdciurefcriptoSaxonicoantiqno,  cujusautoritai  (ij 
magtsab  ufu  &  confuctudinc ,  quam  veibrj  depcridct,  plurain 
deruetudmem  abiinfc,  uthodir  app.icari  ncqueant,  Andr.}{AUchb,  tCl 
libfo  t.quA^  S7'  numero  27.  &  2t.  i^etrus  Heigm  ltb.  2.  qudfi.  17.  n,  itf 
25  -f^.  &44.    Maxjme,  cum  favorabilis  litconfuctudcqusefacir,  rU 
Ut  ad  jus  commune  redeamu5,    Felin,   in  c,  auditU  nutnero  21  &  fq.  (ik 
ixtr.dcprafcrtpt,    Schraderus  defeud  part.  1  (f.JeU.  10  nutnero  234  &  tin 
fed,  20  numero  i6y.    Hetgm  libro ; .  qu^fl.  2y  r.umero  49  Carp-^x,  lih.  |ej 
6  tit.^.re/p.Etecl.  ^9.  numero  44       Lcxenim,  quaeindcluctudi-  «bl 
^4  ncmabiit  ,  adcaufarum  deciConcm  all-gati  nonmcrctur,  ^oe 
igitur  inproem.  milit.libro  t.    %.    (edetfiquAUgesC.de  vet.jur  etJuU. 
Truckmannusvol.  t  conj.  43  Mumero  73-    Htleges  antiquae  corrcAas  \tp 
citra  rcatumralfi  ,  adcanUrum  decilTonem  citari  non  poflunt 
Berltcbiuspart.  Sy  concL  2p.,numero  30.    Htnc  ctiain  eft,  quodfta-  lati 
tutumfivcconfuctudoitalir  interprctanda  ,  utquam  minimum  r,i 
laedatjuscoiwmune,  Curt  Iu,i.conf  iig  numero  2  tbi\  cumigiturftt  c:i 
correiloiium.    Lud.  Bjomdn.  conf  ip?  mmero  2  &  conf  399numero  \. 
Gtedd.vol,  /.  conf  MarpHig  2^,numfro  $7-     Tejj4ur,d^ctf  4t.  num.        |  fj^j 
2svf&  in pmiltdtctturftdtutumDn.Carpz.  lib.  b.ttt.-^  rejp.  Elecl,4-9  .  fl 

numero  19  &  Ith.  i,tit-9  refpy  97  numerot  s  &  Itb^  2  tit.,  s  r^JPt^i.n.y,  J 
Et  ran(ftione$ ftatutariae Saxomcae  ftiidisfime  debcant  accipi,  nec 
l6  dccafuadcafumcxtcndi,ncq cicdcfpccicccrtaad  aliam  fpccicm, 
jilex.lil>roS,confs4nnmero  9,lAc.Q(bn\tip4rt.i,  queefi^  /,  mmero 
4.  Mjnfing.  decdd,  ij  refp,  1.  numero  &  fqq.  Schrad.de  feud  pjo 
feil.  20.  numero.  16 Dn  CarfTJovius  Ith.  6  ttt.  10  numero  t2  &  re(p. 
if4  numero  p.  19,  nccde una re ad aliam,  Schrad.  & Mjnfing.  y 
iia.  loc.  lacob.  e^Ul?.  part.  2.  quafi^prad.  65. n,  st.Carp(.ltb,  S  tit.  ^^^^ 

relp.  st.  numero  tj.    In primisautcm debetattcndi  carum  ob- 
fcrrantia,  &praxiscxqua,  quodpaul6antiinfccundorcquifito  jjj 
"  tetigi  ,  vigorem  &  autoritatcm  habct.       Ratio  ,  quiapraxis       I  * 
cft  optima  lcgum,  jurisque  interprcs ,  enuclcatrix  &  intellcarix,  ^ 
hald,  ad  c.  i.numero  2.  de  feud,  fineculp.  nonamitt.  lacob.^&iiii.  p?" 
dd  M^dffi.Vtfi.part.i.quafi  sS.n.  sSDecconfit.n.  0  Damhoudtraaj.  ^ 
fuhhifi.  cap.  i.n.s.  Marant.part.    dtfi.  i.  numm  74^Scbrad.  yoii.  , 
eonfs.numero2zo,  "o»» 
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dcciaratio  .  qua. cx obfcrvantia  poftca  fccuta  col llgit  ,r ,  e  nnino 

niyclintcilcanircfragarcntnr  ,  v.^l  contrarinm  (uadcrcnr  Ci- 
tans  2d  hoc  SocjH.nh.  rco.r.  ,^s^col.  i.  Cravet.conf,  294.  ranonede  • 
cidendi,2f,      Un-lc  dcft atutis&jurcSaxonico  fcripto  ,  pr^fcr^ 
tim  antiqao  c#mmodc  dici  potcft  :  Quod  praxi  non  cavctur ,  pi 
lcgc  non  habctur  :  ImA  gcncralitcr  ftatutum  non  rcccptum  in 
obfcrvantia,  iicet  fucritpublicatum  ,  nullas habct  vircs ,  ic^co- 
qucligarcnon  poteft  ,  rarlfAth  4.  conf.  los.n.  s.  Metfchncr.tom. 
SdecffCdm  2o.n.  4i>  laftnl.  rem  fton  novam  n,  s.  C  de  juduiu.  £t  29 
lcgcsvclordinaiioncs-,  ufu non rcccptae  ,  nonoblrgant  ,  Me^ 
nochy  conf4S9,     32.& c,onf  ^S^  n,,^.      Habcnturquc  pro  non 
latii,  laftnl^  ^^^»''^'^^^»33.f^d,legtb,Crayet,rol,s,confSp4,n, 
/7,  Quasnimirumfuntcontiariaconfdctudinc  fubiatae.    Lcx  vcl 
conftitutio  alioqnin  pcr  hoc  non  tollitur  ,  qu6d  antca  non  fic 
pradtcata  :  Potcftcnim,    pcr  contrariam  confLCtudinenonfuc- 
ritabolita,  adh jc pradicari ,  l,  2,  C.cjud  fitjong.conjuet,  Elegan- 
ter,  P^>  de  Caflr,  tn  l  in  criminalh  /,  C,  d,  jurisdia,  n,  /,  vf  punit,  sa 
lejjudiccs &f(]q,  Berlich.fart.  /,  concl.Ci,  w,  /07,    Lcx  ncn  per  non 
ufum  ,  icdpctcontrariumtoliirurufum  ,  Bar^y  in^yanteatnpro' 
em,  digefi,  Felin,  in  c,  /,  vf  limita  fe cundo  de  treug.  & pac.Farni.f,  conf, 
SOyn.foS.  lac.  ©ctulf?  Hb,  2,  qtujlj^^n,  66.       Hinc  igitur  4  lc^ 
;umnoiiufu  t  ad  dfrogationcmearum  haud  proccditargumen- 
•jm  ,  ncc  valer  allfgatio  impcritoram  Advocatorum :  Nunquam 
hocfa(f^um:  Ergofieri  non  d^bct,  C^imfacicndumcurfu  tcmpo- 
risnontollatur  ,  c.  cumexoj^cii,  ubiBald,extryd^  prafcript,l.  Arnani 
C^dyharet,  &  Manich,Ntc,  Evnh,  in  top,  In  loc,  i  foittis,  n,  ts,  Petr, 
Beigy  lih,  2,  quafi.  2's»  n,  21.  &  fqq,  utque  ad  fin     Sunt  autam  (  cu- 
jus  obiccrfacio  ^  -ntioBcm)  cxtra  jusSaxonicumcommunc  ,  in 


uno  vcl  altcr 
Principum ; 
mc  ;  qiia? 
non  vcr6a  j»J 
obtincnc  ^ 


xonias  Princif  atu  particulares  confuetadines , 
/Tvcftatutalocaiii  ,  illi  derogantia  f«piflf- 
'j.  fuis  cor.ftlrucniibus  ,  five  introduccntibus , 
'^nico  comiT.im?  ,  autoritatcm  &  robur  fnom 
ultrafuorum  locorum  fincsnonextendunt) 
Ggg  3  ncque 


Reqnetanquam^dcjureSatomcocontmunifuntalI«gandj,tMqu«  ;)i 
apphcanda  :  Quamvii  /urU   Sax^mci  (  pacci  :uUrJS       ma-     /  q| 
gislocilisintsll)gitur)elTcdicantur.    Velutieftjus  Migdibur-  |» 
gicum,  qtiodukraditiones  M^gd^ibu^^gica^  virei  fuasrton pro-  ;| 
tcndit,  pertraditaColer   depric^ff.exfciut.pvt  i  numero  227.  Dun. 
MjH.  adc$n[l.  SAXon.  purt.  s.c$njl.  29.n!mero^  62^     Frid  PiU^k,»-  vaL  (iii 
2,c9nJ,S  nufnero  16.    Si  itaque  rationibus  innixus  djxcrim,  quod 
fentio,  didamElcdoralercfcriptumdcanno  i<^i4.  nonyeniffe  r;^ 
adobfcrvantiam,  omninoarbitror.    Rationes  autcm  h^B  funt  po- 
tuCimx  :  jadiciorum  cnim  &  collcgiorum  juridicorum  praejiidi- 
danoncjcftant,  qu6d  rccundum  iliud  fit  judicacum  vcl  decifum, 
nifinovisfimaa  Dn.  Carp^ovie ,  aKquoties  tado  rej^mf.^^sJtb.s. 
tit.f,    annexa.      Sedhieciilaipfafunt  ,  qujse  vcniunt  inhujus 
qu3eftiomscontrovcxfiam.      Conrrarium  potius  Dd.  Saxonici  ^ 
tradidcrunt  ,  fuamquedoftrinam  contrariis  praejudiciis  firma- 
runt.       Exquibusinprimii  eft ipfcD£>;«i«i«  CarpZjvius ;Nccr\oti  " 
Matthias  Eerlichius  ICti  Curialis  )udicii  iMttenhergenfts  qliorum  rc- 
fponfuum  vcrbotenusinfcruic  Beilicbius  &  Dn.  Geeriiiis  Irantz.kii 
initio  4//<ri.  Ucis  DoAores  Saxonicosalios  ,  quidchacmatciia 
fcJipfcHnt  ,  nonvidi       Et  hacc  contraria  do^trina  ,  abanno 
1614.  urqucadannum  1^42.  donec  ad  alteram  fuam  opinioncm  j 
noramrtfilirct  ,  &  refponfa  Eledoralia  cdcrct  D».  Carpz.9fiiis 
&itaprope  trigmta  annorum  fpacium  continue  obfervataeft. 
Sircs  aliter  fcfchaberct  ,  ncminem  horum  ICtorum  ,  ncc  ,^ 
quanquamalium  ,  dircfti  contra  Eledoralc  refcriptum,  five  ' 
confulcndo,  fivc  judicando,  Gvc  Advocando  calamum  ftringere 
ikiDfurgcrcaufumfttiflc  ,  quis  velit  dubitarc  >  De  tcmporibu^ 
annumf3epcdi<5ti  rcfcripti  1(^14.  antcccdcntibus  »  noneft,  cur 
vcrbafaciam,  proculdubioenim  jus  communcin  vigoretncon- 
cuffo  permanfit.      Idcm  proptcr  rationem  candem  fcntiode  pe- 
'cultari  mandato  ,  cujus  in  finc  multilLm  memorati  rcfponfi 
EUa.  31.  mcminit  Dominus  Carp^ovm   &an      162^.  publi- 
catum  cjrc  dicit.        QuaeaflTcrtio»  Uvcracft        uj  publicatio-  t^^^ 
ncm,  qutn  Dominum  Cdrpz.aytum  ininfigni^       xcufabili  fcr- 
mcconftituatciiJfwi  #  pcgaic  Yix<iuifquan^       .it.  Namque, 
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at*;trclv!tdiAlmandati  ptiblicaticncni,  auiignoravtt,  cfimdefi- 
ninencs  fuasfotcnfcs  anno  1638.  publicijuris  faccret.  Sitioc: 
}Qrliccnt  alii,  num  quadrct  l.  2,       SnviwdeoTtg.jHt,  Turpc 
ciT:  Patrcio&  Nobilt,^  caufas  oranti, jus,in  quo  vcrlacur,ignora- 
rc.  VytKjotbofr.innotJit.  p.exCtcn:  TaJcs  peregrinari,  in  aliena 
clvit^tc,  non  infua  Magiftratum  gcrcrevidentur.  Ircm  :  Sicnti 
ignoaiKialtgumcft  lataculpa,B*irr.  iwrf/J^r.  /.  quod  I^Jerva,  s  2.n  7. 
4f^fiti*  itaquoquc  (  quamvis  citra  cxiftirrationis  j<jduram  fta- 
tutd&confuctudincj  locoratn  extcrorum  igncrare  posiic  Dodor: 
Cothm.volum s  C9nf.  S9  n.  .204  J  ignoramia  juris  ftatutarii  conftitu-  ^ 
tionum  8c  dscretorum  publicatorum  civcm  antiquum  ,  nedum  ^ 
ICtorucn  Prafclarislimorum  in  officiis  pubiicis  honoratiifimis,  tot 
annorum  fpacio ,  rotnm  fcrm^  vicae  curfum  tranligentem,minimi 
cxcufat ,  G-itl'  2  obf.      n.  22  2S  &  29.  Mafcard  vol.  z  concl.  Syp  n 
22.  2S  &  14,    Si  autcT»  affcrti  mandati  publicarioncm  ejufdem^^ 
praxin  &  obfcrvantiam  (  incocnim,  utcxpaul6  anie  indigita- 
tisconftat)  fcivit D».  Ciir;^^viw,  inciditin  Scyllam  ,  cupicnj 
vitarc  Chaiybdim.      Qaid  cnim  hoc  Cn  contra  Principis  publi- 
catadccrcta  &:  mandata,  muitis  annis  fcieps ,  vidett5,  voicnsquc 
doccrc,  publicefcribere,8i  juclicare,  judicctipfc  D«.  Cdrp^Lovm. 
Tandcm  iTulliu!  pondcriscft  cjus  ratio  qiiinca  ,  quod  nimirum  g 
nuliusin  jarcciviiicxftcttcxtas,  -x  quodebircri  fi:perflijum  ac-  ^ 
crcfccrt  probabitur.    Erubefccrc  autcm  dcbcmus  finc  lcgc  1  oquf: 
iKmvturpc  cft  Doaori  line  !cgc  loqui :  item  ;  ^uod  icgenon  ca- 
vctur,  in  prat^icanonhabctur.    Quae  brocardira  mulcii  fuper- 
vacancis  Sc  huc  impertincntibusallegatii  munivir.  Hajcau- 
t^mDommCafp-yorn  praetcnfa  ratio  quinta  /efe  ipfam  ftatim  rc- 
fcilit  ,  codcm  ncmpc  argumcnto  ,  contra  illum  ipfumitain' 
vcrfo;  Nullusin  jarcCivilicxftattextus,  cx  quo fitco  flvc  Ma- 
giftratuifnpcrfluum  cedcrc  probabitur.       Ergo  erubcfccndum 
cftfinc  Icgc  loqui,  &c.    Non  fcqultur hoc elfc  ,  quodabhoc 
conciagitabcfle,  l,  neque  nAtales  10,  C,  dy  ptobat,   Vult,  /,  conf, 
JiSjTPy  2 0,  n, /^. Qui  autcm  lege aliquid  cautura  clfc  afl^crit,id omni- 
nopiobarcJcbct.  fivcfc  funJct,in  affirmativa,  fivc  in  ncgativa, 
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Bald  cotij.  s4-7  'tnclf.Etpr4m\tt0i&m eorif  fefi.tnctpifecundumeditb.  /. 
i]he  m  refei  t  Cram.  in  conf,  6,  incip.    Tlura  videnda  Junt  numero  i  7  cJ* 
conr.  25.incip.dubtaplur.tproponunturnumero  9.  vtdefupr.qudft.  /. 
bac  dec^d.  4>    Hartnti  Tift,  lib.  2  quaft,  is>  numero  s  6,    Ubi  hic  rc- 

40  <AiU5  applicatilJud  vulgatum:  Quodlege  non  cavetur,in  pjadu 
canon  habetur.  Interpretatio  juris  corre&oria  cft  vitanda, 
maxirre.quando pcr  fubauditos  faltem intellc<aus  vult  iniroduci, 
HartmyVifl.lib  1  qu^ft,  /Snumero  19  ubtcitatglojfinc.cupientes^.  quod 

ij.  1  fiper  vtgimi :  in  verb.  pratereade  ele£l.  in  6-  Quid  autcm  lit,fi»c  Jc- 
gcloqui,  nccnm  Dn.  Cxr^^^ov/o totocrrct codo  ,  expLicatum  v{- 
debitlc(^or  ^M<f/?.  /.  deecad.  bujus  4'in  init.  Eodcm  modo  refcllicur 
iyralterumargumcntum,  quo  D«.  C^rf;?.*^.  rationcs  prodebirore 
a  Dn  FinkeUhufio  allatas  elidere  conatur.  Mala  cft  confequcntia, 
dicit:  Non  potcftcedcns velceslionariusexpcriri  advcrfusdcbi- 
torcm  ad  refiduum :  Ergo  hocad  ipfumdcbitorcm  fpe(ftaWit:Cum 
tcrtio  ncmpe fifco  at^Jio  non  fucrit  dcncgata  ab  Impcrarorc  lufti- 

4^  niano  di^.  /,  2^.^.  2.  C.  w4«^*in,Eadcm  forma&  modo  poflum  dicf . 
rc:malacftconfcqucntia,contraD«.  Orf^ov.  hoccjus  argumtr* 
tMm,  iisdem  vcrbisretentis,  itainvcrtcndo  :  Non  poteft  ccdens 
&ccsfionariusexpcriri,advcrfu$  debitorcm adrcfiduum  :  Ergo 
hoc  ad  fifcum  fpcdabit  cara  tcrtio  nempc  dcbitori  a^iio/^vel  po- 
tiincxccptio^  nonfucritdcHcgata.  Hautcnim  plusdcbct  cffc 
inconclufionc,  qnam  in  pra?mi<fi$. 

RcliqnasD».  C4f^^.  rationcf  contrarJashic  perpenderc 
txccditlimitcs  mci  inftituti:Rclinquo  ig'tur  carum  perluftratio- 
ncnri  aliis  »  prttfettim  quorum  intcrc ft  :  ipfi  vidcrint, 
an  quicquawi  folidi  fini  rcpcr- 
tari. 


» 
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QJJ  iE    S  T  I  O 

T  E  R  T I  A. 

Si  delBo  altquo perpetnito^  isr  inqutfitlonegeneraUperaSla^ 
ante fpecialem  tnqtafittttonem  accufatorfe  ojferat^  an 
tuncjudcx  eipetentt^  acla  mquifitionisgeneraits 
edere  tejitattir  / 

r  Uam  q-jasftionem,  maIe,pwto,  negarcD«.C4r/>c 
%m  pracly  Crim»paft,  qu^.fti  logynumero  66,  ubi 
^  'tafcribit  :  Sane,  fi Judex  hocfaccrc,  &accu-  ^ 
'  atori  gj-atlficari  vclit  ,  dubium  noneft,  quin 
oQipn  htpermittcndanr».  Quodft  ver6judcx 
r^a  cdererennar,  ncquaquam  adidcogi  potc' 
ri:  :  Sufficit  namque  ,  qu6d  accufsrore, ab ac- 
cufationc  ctiam  dcfiftcnre,  judici  fas  fit  advcrfus  rcum  inqirirere. 
Quarc,  Irccta.^orob  dcfedum  informatioriis  gsneralis,  pro- 
Cfffum  ordinarium  deferat,  dclidum  nihilominusccerccbiturl 
Magtftratu,  cxcfficio  hoc  cafu  proccdcnte,  utfic  nulla  prorfus 
latiofubfit,  quxa  Magiftratuinvito,  atfia  fummariae  inquifitio- 
Biscxtorqueri  fuadcr.    HacDomtmis  Carp^^nius. 

Sedantcquam  quaeftionem  ipfam  tangam,  rcmittolecfto 
rcm  amicum  ad  repctitionemhuc  facicndamD».  Carp^^ovy  quafty 
107,  nur)iero  lo,  &  ii,  part,  Sy  pr^i^y  Criw.  Ubipoft  aliosdoccf, 
quidfitgencralfs  ,  quiditem  /pecialis  inquifitio  :  QuodctiatTi 
(Inc  difficultatc  pcrcipi  porcft  cx  diff«?rcnt*a  gencralis  &  fpccialis 
inquifitioni^,  ibidcm  »,/ot,  iufcrtam  hiscc  vfrbis:  Illafiquidem, 
ncmpc  inquifitio  gencralis  ,  eftranturamodo  pr«paratorfa  ad 
^  Hhh  invc 
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inrcniendutn  delli^ura,  &  iavcftigandum  dclmquentem  :  Hacc  autc^ 
fcilicet inquifitiofpccialis,  foleais&ordinaria cftad  punicndu&con- 
dcmnzndiiv,  Speculyin  tit.dciwjutf^,  quando  autem  jul,  Clar/tK 
praa,        ttlt.  quxfi^  20,  inpr,  &  quafl.  s4  Vfrf  item  qula  .^^id^  Bof, 
inprxxytltjeinqulf.  n,       lHa  prxcedir  fcmpcri  hf  c  vcro  fcquitur, 
N/f.  Rcufmr.dicif.  24ny  i^,  Jambrevibiis  ad  ^uxftionis  cjcamiaatio- 
^  nctn  :  Qj^im  ncgand^k  i>.i.  C4|r^::;,tir.plaae  obiivifcitur  anccrioruoi 
fuorum  craditorjm,  in  f7act.Crtm.fart.  s  qutfi.  lo s.n,  s 2,  &qut^, 
j(P7,  n  i,2y&  3'    U^iftatuit,  quoi  fion  nlii  deficicntc  accufatoreaJ 
inquiiiclonemfpecialempodicp^rvcnirc  Judsx:Et«  ^^.nbi  profin- 
gul^^  etiam  requifito  ponit,  fi  Judex  vclit  fpeciali  inquifitioae  proce- 
derc,  ut  liinlrum  cuncaccufatornon  adlit,  quiadvcrfjsdelinquen- 
tcmagcrc  vellt  addcndo  :  Eo  cnimexfidcntc  proccflTus  inquifitorius 
ceHat,  &  ordinarius  proceiTus  (  ita  cniai  iilu  lup  more  ad  diltin(ftione 
ab inquifitorio  appcllitat )  inquifitionc  cxcludit.  Qjodexprefse  rcpe- 
tit5cconfirmatw.:j^.-f^^i.d^-^^.Videaturitaqi,an  non  iiiud,  quod 
fcribit  Dn,  Carpz^ov.qujtft. nS.n.66.  huic planc contrarictur.  I bi eoioi 
oliertfeaccufatorad  accufandum :  Hoc  tameanihil  obftantc,  judicc 
ex  officio  proccffum  inquifitionis  inftitucrc,   <Sc  delidum  coerccfc 
|ioirc,aiTcrit.  Ncc  refert,  quod  hicilliadagcncralis  inquifitioais  corfi- 
municare  renuat.  Hoc  enim jure  facere  ncquit.  Q^anquam  non  quic- 
quid  judicis  poteftati  permittitut, id fubjicitur  juris  ncccflitati, / 
audm  s  dcojf.prafid.l.  nonquicquid.     de  jud.  &Ab'i  Cujac.  &  in.jecu, 
adl.  iX  dehUquibmut  indig.^ag.  8 1 s  ubi cKempli  loco  addu4tt  LS.did. 
tit.  huc pertinentem.  Attamen  diftinguitur  inter  ca,  quxfunc  in  mero 
arbitrio  judicis,  <Scea,  quac  £unt  inobligatione,  quz  nihiUiiud  cil, 
^  quam  jurisnecesfitas, /.  ult.  de  eo^quod  certJoc.  lam  autcmcommu- 
nicarca6laiaquifitionis^eneralisaccufatorifefe  adjaccufandum  ac- 
cingcnti  ad  ejus  informationc>eft  in  judicis  obligationc :  Idcoq^cxpo- 
ftulat juris  nccellitas :  q.iod ita  dcmcvnftro  :Quicquid  facit  ad  invcfti- 
ganda&punicnda  delida,  nec  non  juftitiac  adminiftra'tionem,ad  illud 
judextenctur.  Atquiaccufatorilefcadaccufanduraoj[T:rcnti,  &pro 
fua  Informatione  ada  generalis  inquifitionispetenti  dare,  facit  ad  in- 
vcft'gA-!da  &punicndadelida,necnon  juftitiacadminiftratione.Ergo 
&c.  Necquicqiamfaciccontrahanc illationcm, quod judcx,etiam, 
accufatore,remjto,  pcr rHodumfpccialis inquifitionis proccdcrcde- 
liaum  punirc,&  juftitiamadmiriiararcpoflit&vciit.    Namad  hoc 

Aiki- 


4«S 

nrhUominus,  accufatdrc  etiam dcfiftcrt  noIcBtc,  &  cum  co  /imul 
&conjundtm  conmreum  precedere^ncc  nanindicia,  &proba'. 
tioncs  .  ubi  accufatori  dciiciurt,cx  ofiiciorccipcrecftobftii^ui: 
Juxt^  Rtfolur.  t]U£fi.  2  decady  me£  i  &  rAti$nes  ihilf,  4ddit5iAi,  Praetcrea  ^ 
Jodcx  iurcaccufandicitrafuum  faftum  ncmincm  invitumpotcft 
privart :  JuxtaTulgarc :  Pofretquoqnc  judcx  accufatoriclTtf  fufpe- 
dus:  fraudibas  autcm  jndicum  cft  occurrcndnm ,  ne  commitan- 
turvii.  dec4d.  mtdm  i  qudtft.  7.  rtumeru  21.  vcl  polTcc  clfc  imperi- 
luj»  Ycl  cx  aliacaufa  nonclTtt  idoncusad  ncgotium  legitime  & 
accurace  cxpeditndum .         Tunc  non  folum  accufatoris» 
fcd eham  Rcipubl.  intercft,  accufjtorem  i  proccfl^u  ncqcaquam 
cxdudi:  t^ici.  qudft.     «.  25,  Infuper  provinciam  accufandi  in  fe  7 
recipiens,antcquam  ad  eam  accedatjcupit procul dubio  dc  non  :e- 
mercmotaliteclTccertus;  Ccrtitudincm,  quam  iT  ron  aliunde, 
quam cx  adis  gcncralis  inquifitionis  vd  difficulrcr  faltc  confcqui 
valct,  hoc  minus  corum  cc municiitioncm  cidcm  pcrcnti  judex  dc- 
neg^re  poteft :  Nifi  contra  ^ura  propriamq^  do(JlTinam  velic  tfle 
incnlparemotiaccufatoris  abagcndo.  Culpaecnim  rcajcft^  qui 
impcdin:entum  n«i  awovct,  cum  poftir,  /  qutbus  diebtu^oin pr fW. 
cofid.  &  demenftl.  Dd.  ddl.  quipotfft  fdcere  17^  d,  R.  I.  cip.ftn.  ixtr.  de 
E/t'<2.  Goeid  i  Canf  MArptirg.  14-  n.  66.  Neq^,  D;).  C^y/t^v.  fuam 
kuju$qu3eftioni$ncgativamulllalcge,nequcratione,pTobar:Do-  | 
aoriautcm,licam3gno&celcbriori,nontcncmurcredcre,  nifi 
JiaafuaclarisdihicidisqHf  textibui,vcl  urgcntc  rationcprobet: 
Idquoddcmonftravi  tntrAa.meede  appellat.tn^Ttm.n.  3  i  &  decad. 
fnel^  qu^n.  s  n-  9  &qu4^^'^  ^''^^'    ^(«'f  ^».  //•  Tandem  non  ^ 
pofTum  penetrarc,  cur  judcxada  gencralis  inquifitionis  accufatu- 
ium,cuiusintcrcft,cJkm,cxindcqia  proccfTucontra  delinq.cnte 
cxclufum  cflTe  veljt,  ipfc  tamcnjn  prccdTu  f pecf alis  inquilitionii 
iifdem  ufurus,  nilT  vcl  cum  reo  coUulioncm.y cl  aliam  imquitatcm 
intendat.  De  qua  valdc  fe  rcdd.t  fufpcaum.  Dolo^c  en^m  ficri  cen- 

iinor^ZM.confit  n.  9  Itb.Cravett.  conf.  6n.i.  Sixtin.  ccnf. 
*  Marpttrs.ii-n.ij.rol^i. 
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L\^iAilAs4/ViiA?iAjU5  JtsAiiXs  aAj  «As  BAsiAsiAsi/visAssAreAii-VstAit^s 


QU^STIO 

QUAR.TA 

Jnqualitasilla^  qHandotejlisrequiritur^  mmex- 
ceptione  major^  in  criminalihus  Jit  articulanda 
probanda  f . 

NEgat  quidcm hocDw.  Carp^vius in prdH.  crtm.pArt.  s-  f«^Jfo 
ii^numero  27»    Scd  non  poflTum,  quin  ab  cjusoplnione 
reccdam,  cum  Rol  aFall.ltb.  2  conf.  jo  num.  17»  Mafcard. 
d.  prob.  cdncl.  1367.  numero  6&1  Menocb.  de  pr<tfHmpt.  iib.  j, 
praf.  t  numero s 5  &  feq-  plurthusque  Dd.   ab  iis  citatis.    HertuUn,  in 
tra£l.  qui6  ten.  prob.  ne^ativam  numero  ij  j,  cum  longo  Dd.  Qathalogo 
ibidl    Ubiaddunt^  iftam  qualitatcmnon  prscfumf,  redciream- 
culandam  &probandam.    Vidcanturctiam  ,   Honded.  volum.  u 
tonf^  77.  nnmero  26.    t^lex  conf  8i.  col,  2.  lib,.r.  Varif  vol.  3. 
tOMf  24>  n.  ij.  &  conf  JJ2.  numero  7  &fqq>    Siitaquc  hccc  quali- 
tasincafu,  cam  rcquirentc,non  cft  articulata,  nec  probata, 
pcr  teftcm  nihil  probatur,  Dd.  citatt  vid.ohf  meas  ctim. 
tit,4.  obf  sS  n,2.^.&pag, p.&j2o. 


QVM. 


.4.4 .4 ,4 .4 .4 .4.4.1 

au  M  S  T  I  O 

Q.  U  I  N  T  A. 

Jbi,  qui  pmkidmm  commlttendum  fclt  ,  ^  illud  potefl 
impedtre,  nec  tamen-impedit ^  poena  purricidiiordma- 
ria  ^eque fit pleSlendtis^  atque  ipfe 
parricida  ? 

QUasftfoncm  hanc,  pnto,  cfTc  affirmandarti :  idqacpri-  ^ 
mA,  propter  jura  gcncralitcr  difponcntia  :  Qnicnim 
potuit  homincm  libcrarc  ^mortc  ,  ncc  libcravit ,  non 
^  fccushabctur,  ac /i  illc  iprumoecidifTct  ,  cap.  ficut 
dignum  i.  ^.illietidm ,  extra  d,  homicid,  cap.  qui potefl.is  qudjl,  s  capde- 
IMo  6  €T.  ult,extr.de  fent  ixcom.  m  6  l.  /.  §.  occiforemde  Senat.  Con. 
StRnn.&  1.  cmne  delidum  6.  f|.  pen.  de  re  militar,    Scd  hocintcllf-  j 
gci\dum  ,  quatcnus  finc  propriae  vitac  pcriculo  dcfcndcrc  illum 
potcft,  Thiltp.Mattha.  adl  j o  de  reg.jur.numeroi 3&fqq.&num.j6. 
Etquicanquc  pcrpetrandum  dcli<5tum  prohlbcrc  poccft  (  maxime 
fitcnctur  5  ccuhocin  cafu  ;  &nonprohibct  ,  confcntirc  di- 
c'tcrr,  argyly2& sdenox^a^.  l^itemiSi  j,ffyhcat.fCan,itonitifc' 
ndd  r-j  can^  qutpotrfl  8  &  can,  ulty  2\  qudfi,  $  c.  ftcut  dignum  s  f ,  iJli 
b»micid,  c,  deltclo  6  v/,  ut  qutdemde  fent.  Excomy  in  6  Cravett^  (onf^ 
jf9^^numero  4.    ConfcntientCf  autcm  &  facicntcs  cadem  poen^  ^ 
effe  plcL^eudos ,  maxlrr  c  in  atrocibus  dcIiAis ,  cft  text^  elegans  in 
cfacientis  idifl{ncl,g6,  Gaii,  /  de  pacpubljCap,  ntum43  uhicitatph- 
res  texttu  &Dd.       Q^alii  conicnfus  hoc in cafu  (  quiinfran.8. 
ordinc  reccnretur)  c6  fortior  rcdditur,  quippC;,  quodnonfolum 
«{impolTct,  &tcncrctur,  deli<5lum  non  impcdivcrir,  fcdctiam 

Hhh; 


noR 


arly  European  Books,  Copyrighl  ©  201  2  ProQuest  LLC. 

lages  reproduced  by  courlesy  of  the  Biblioteca  Nazionale  Cenlrale  di  Firenze. 
FMAGL  2.6.58 


n<incontradIiCent>  imi,  nc vciboquidcm  interptlbvr.it  r<:rcr 
aftans  &  vidcns,  parricidamintantulum^nccantcm  :  tjUtidpatc 
blicx  frqucntibi)5,; &propria  cjus  confc:(Tonc.  Qi  i  cnim  ta* 
cct,  confcntiTcdkitiir^  f? potuiicontradkerc,  Honcontr^iJixir, 
reg.  4:^  deteg  jur,  tn  6  Me?:ocb.  M,  3  frxf.  hd  rutmo  2.  Ec  culp« 
Tcujcft,  aygumcnto4contrariofcii(u,  /.  sp&L  ic^fk  reg.jur, 

4  ]fr.6,  foroxUvorcmwfantiddsepraftitft:  cEoscnytidciinqucn- 
tibUifavcre  inicrprctamur,qui,  tiXm  poflinr,  h  anifcfto  facincri 
dcfinunt  obV'arc,rcfcribit  Imicc,  3  (^P-  qn^intt,  frdfuwptienuw  & 
te«:erit4tis  eicfifi/it,  47  extr.  de  fent,  exconm.  jEt  auxtlium  iuumi 
qui  potcftimpcrtiri,  8c  rfegligit,  videtur  injuriantcfn  fovcrc,  & 
ipfiusculp*  particepj  efie  ,  c^p.  dile^lo  eti$  6,  circAfitfemti.  jent. 
excmmy  in  6.  Etrnfpccre  ,  qui  potuit  homincm  iibcrarc 
^  morte,  &non  liberavit  ,  vidctucoccidilTc  ,  ncccarcrc  fcru- 

5  pulc  focictatisoccult»  ,  qui  manifcflo  facinori  dcfinit  obviarc, 
CAfy  ficut  '4igmm  6,       tlitetiMn:  extr^  d.  bowiad;  c^f^hegl 
5j.  cauf  2,  qu£fl,  7.    Unde  ,  qui  propofTtum  fuumnoftp.o^ 
tcxit  cumpofTcc  ,  in  pari  caufafaftori  habcndus  cft  ,  J, 
deli^um  S,      firw.  jf,  de  re  mVit.     Et  d  fcfvus,  Domino  fcicnte,  " 
&prohibcrenolcntc,  ciim  potuiirct,  occiderit  ,  ipfcDominu* 
occidiflrcihtcUigitur,  l.2&3ff^denoxal^4^.  Hanc  affirmativam 

^  quoquc  in  fpecie  obtincrc  in  atrocisfimocriminc  parricidij,  fan- 
cituxinl,utrum6ffi4d  leg.Tomfei,  de  parricid^  4-  altA  deindejuft^ne 
fuUy  lud,  Menoh,  de  aibttr^judy  quafi.  caf,  3j6.numer9  24  &lqq^Ddy 
citatiiDH.  Carf^or.in  fra^y  crim.  fart^  /,  ^«*/?,  //,  numero  4;"^ 
Vbiautem»«wfra  4^  ^fq^f     fin^  contrarium  tuttar,  cum  hac 

'  tamcnlimitatione,  nificonfcius  criminisfcfc  fcccritparticipcm, 
juxta  xAccurfy  &  Bart,  4d  diH^  l.  K/rttw.Etita  intclligcndos  tlTc 

^  tcxtus,  proaffirmativaallcgatos,  dicit      C^rpt^v.  hifce  vcibii: 

^  cnnfcioscriminis  particidii  poen4  puniri  ,  iftud  exaudicndum 
cft,  deconfciis  participibus  .  idcft  ,  dciis,  qui fim;j| crJminii 
jparticipcsfunt,adeoq;opcm  ptaeftitcrunt.  Dc  hujusdiftiodionis 
admisfione  ad  cffc^^um  poenae,  non  ordinariflcfcd  cxtraordinariac 
infligcd«  hicnihilmovcbo^carclinquens  in  mcdio,fcd  QnmD,Carfy, 
jci  Ycritatc  falva  prKfuppono^icijuin  quoq}  parricidiicriminis  co- 

rciam 
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an),()mulctiaTr.cfrepirtIcipcm,utopem  praeft5tcnt,adpiB?nii^ 
*rclinariain  parricidi  infligandam.    Abhacautcm  Drt.  Ca 
doArinalongcciift.it,  &minimcquadratfa<auincumfui$circuin' 
ftantiis,  tanquam  nr.^judicium  &  cxcmplum  verbotcnus  abco 

2,    ©icnjcil  |lc  bcfant  /  Dagficnicijf 
.illixi  nM(fKi[;rc^  J^tiibc^^cncfcn/ 
nb/  al^  c^uocbB^lcbf/  m  iPiiuDcn  ^c^abr/ 
8cn  /  wicff^rcmifjcfungnc  &(iim(la 
n^Al^  i3C|?ccf (  uul)  c^  auff tiicfc 5Wa(f< 
crnidjf  sujcrc^cc  /  ftct4i>on<»^c^a^ 
:vc()rcn  Mnbv>cr[vV    ^  '  Vcn/  t>arbcncbcn 
i^tftaf  /  ^a^  (obtc .  .cUcr  t^crfcftarrcf 

\m  mu  jculiijcr^antce^  23cr^ 

.   ..ilci[;rt)ann/twilbaturc{)tiicl)c 

:iuv  font<rnDcrC!i)?an$u4lcict)mif3ctlraffcf  voitd/t>\< 

'  •   !1|1CC^V*C'-       ^         '       '  '  '  \i\ 

.      .  .111(11  tVUli.  ..  }i 

93tfcchiit;C  ^ijc-ljcnmubcrSfratf  i)cg^^<faenu6  bclCi^e  ^;i),Jrv.QB. 
SimiliarcfcrcprasjudiciafivcrtfponfaDii.C^r;'::^^.  ««wer^  fcd 
non  vcrbotenus.  Facium  autem  cum  fuis  circumftantiis  rc- 
ccn/lturus  fi  applicctur  dogmati  D«.C4f/>5:.or»,  cmanabit  mani- 
fcfta  contradi(5tio,  Q^od  enim  in  thcfi  affirmat  &  ftatuit, hoc  ad 
bvooth^fin tranfutum  ncgat,  & dcftruit»  Vidctur cnim  hoc  fa- 
^licatum  indsgitarc  principalis  parricidje  fororcm 

j   dclidr,  &opcm  praeftitifle,  antcdelidum,  in 

IpfoadudclKfl^  &  poft  cjuspcrpetrationcm.  Idquodcxipfiu; 
V  '  nitcriori  cxplicationc  conftarcarbitror. 

>  ipfo  parricidii  adu  manum  non  admo- 
it  fororcm  fuum  infantem,  duobu» 
r  tr^cafle,     Rcalis  cnim  opcra, 
^rt^rcquititur  ,  at  quis  dicatur 
•      \:,  icvt.tni.  i.  d  S  C  SjSa.text.  in l  itm 

apu^i].  o^o>iem^-  fectfeS  ff.de.     -   ^uU.  /.  de  pac,  puhl  c^p.  i, 
Dcc.cJp.i.  r.^imero  /i.  deof.deiig.    Et pcrtradita,  Menoch  de 

intcrbi,  •  &  fi 


4^ 


lo 


'  4gkti  )ud,  qu^fi^  caf  caf  fmclnumero  lo. 


«ihileglt:  tibittiamt/.  .itcaopcr 
1 1  divcrfas  panas  ftatucndas ,  tiia  funt  conllciciand.. 
muntp  ante delidum  jfecundumf  idiniprf  HriiY^ 
poft  crimen  cotnirtum.Fado  igicur  jamcx  ( 
ccrptOjCum  fuis  circumftantiis ,  c/ 
ccn^^?r3to,  ncmincm  puto,  afTcn 
aparricidii  posna»  ncdu 
jUic  ciLc  libcratam,  &  exigua  ilia  p  jci.^* 
autcarccristrium  hcbciomadumiCam  2troc 
tium  proporcionati  i  coertttam^  Q2^PF^> 
risfociacvoluntatchocparricidii  r-*-  - 
i  nri  ^"?  ^alfsdelinqucnris.  Cc 


|.  .  V,.  .  j  ....        V  ^.J  .      i    :  ... 

f  endum  :    Quod  v  t  i  jcxta  eam  i 

ipfcfacir»  fcd  ctiam  qujappiobac,' qund 
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tcmhoc  fj-T?  rnnlr!n!ic'r?r 
dcindc 


Prirno  eni'' 


>di 

kl 

oretiosc 

or 

■h 

rali 

xei 

'  r,cn- 

ma 

m 
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quicomuiOa:  [mi t; wC^^i  iii 4a..ico;  ji,  cdiU  ^  iCvnoii 
impedit,  &  fcxto  demquc ,  q»i  autorcm  rci  re  .  aatcm 

fierialiquidnon  quiexprcAeidmandiC,  ficut  David 

Uriam  {  -  '^-  t  i;d  ttiam,  quifigt^isoftcndir,  rcm  fibi  pU- 
carci  in  iTc  eriam  cerifctur  >  qui  quod  f.<rtiimeft ,  ratom 

habet.    Coiuentit  ,  vcl  confilium  el 

ipfumfciensadjiivat,  ,>  •mvcniamconccc  ,  ^u.^^l  ^aracc- 
reilieid nonpoterat.  Collaudat>  qui  in innitutoalierumcon- 
firmat,  cumque  adfaciciidum  invitat,velid,  quod  fac^urum  fcit, 
mile6^oT  V'-  "^rp  f  ofl?T-^it.  Particep?  ^'m  rv  !|<^oalfquid 
comrr^  .'Hnq«icntcni  Nonim- 

pedit,qui  vci  ipic  iion  ooii^r,  cum  obflarc  ^iollec     cc  cl 
rcn  Tndicat  altcr? ,  oni  impcdire  pcrcft  ,  cumrndrc;  -t. 
ae  recep  vel  ho/pitium  pr«facr  ^$ 

L.  aas petfici.K,  v|.iodanimo dcftinavit  , 
cukat  autorcmt^o^ne,  ne  ad  poenam  rrahati  n} 
funcaliimodii  cuipamqutstjus  1  quodalius  faciti  infc 


aovot  ,Ut  pwiidcilt,^c  fiipfcf^ciit,  Lm4d  Horue,  w  Bhtc.  , 
C4f.  4-  *^^ptn(.  aii.  humam,  k  ^i^  :  H«c  ,  qunmviyjutium  rcxu^ 
fcns  cxprcflls  fint  fuiTBlta  ,  ciiatti  cx  IaWich  proptcrca  ^iiuri  , 
lujuxcaca,  faaum  I  cum  fuiicircurTk(^antjistocTcsincmAtatntn% 
examinans  ,  ftatimi»  ocnlospcfitumhabcatinligncmjuri^natu-- 
ralii  crrorcm  ,  adilloci  rcmili  refponfl.  '  Sienim  ordinepcrfpjp- 
xcfit&  pcrpwidcrit  >  pattnnabdl,  qulnfcrmcomnia,  ultiino 
cxccpto,  inprincfp3lisdcIinqDeimsfociaconcurranr>  &  volaft^ 
tatemcjusfatijproclivem  ,  in  infantii  nccem  ,  arguant.  Pri- 
Qiuracnini  quodattjnct,  fociimcriroinif  latcrcnonpottiit,quod 
pmncs  fciunj&fciic  dcbcnt,ad  parturiente*mulicrci&obftecrice« 
cITc  acccrfcadas,  vel  faltcm  paxaioxiroprovi/o  acccleiace  unam& 
altcram  fa.minam  ,  qi:«  hsbeii  poflTuoc.  QuiditMqucforcr  infan- 
ticida  cJandeAbio  ifto  pattucura  iufantc  crat  adura  ,  conjiccrc 
facilc  fotuit ,  &  ha2C€landcftinitas  tangitutramque.  Dolo-  . 
feaiitcm  fieri  cen/etBr  ,  qu6d  quisclainagit ,  rm.  inl.fin.ff.d. 
r.t.inpt.  l.uxo-7  7.  C.d,  Te}ui,l,  fion  exifitm§  S'^.  infiti.ff,d,  adm.  ntt. 
Bdld.  inL  n\ox-  Col.  4,  d,jur.  &  fd^-  ign.  tjuem  aLcgat  jeqmtuf  SjHtf 
/'^     r^if ^  r  :'uu::)c  0  Quiret,  c§nf,  $,nufn.  S.  Sixtitt,  cenf.  Murfurg. 

Katum  itaquc  haj>uit  cvcntum  ,  ^ 
-antc  dci?c?ti:m  ,  oc  in  iplTus  dclidi  a(?^a  ,  dc  quo  pauld 
anti  ,  &  poft  pcrpcttationcm  dclicfth  ccaapparetcx  fcqocn- 
^^bos.  Voluntas  foci»  ,  in  enccatioNcm  infaiitis  propen^ 
fa  ,  ctiam  vcImaxiaK  fefeoftcnditex  circumftantiis  ,  tamcrr-  18 
calpfuni  commifficriminisadum  ,  quimpoftcum.  Quiaeni* 
x»foToriaftitit  ,  fufFocationcm  infantisafpcxit  ,  attamcnut 
anti  mcmoratum  >  nc  vcrbulo  quidcm  ,  alioquin  vcriffmiiitcr 
non  fruftranco  ,  camatamatrocideiidodehortataeft  ,  ncduin 
fado  impcdiM*t.  Hoc  modo  infanticidam  ctiam  fua  taci- 
turnitatc  ,  &  omijfione  c^ntradidioms  &  dehorutionif 
ad  dflinqucndum  animoCorem  rcddidit.  Ad  qQodtameit 
oonfoUna  cxnaturalicognationei  fedctiam  proximoconfangni- 
nltatis  nexu  oronino  tencbatur.  Dclido  deindc  pcraAo  reci- 
piens  Jiecaium  iDfantem  incellario  abfcondit&  tcrri  coopc- 
juit        Ex  hacitaque  volu;natis  &  confcnfus  c^intinuatione  Sc 

l\i  €rmi- 
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ffrmitate  ,  opesquc  finali  praBftita,  f©ci«  crimen,  imihA  crat 
^  9  aggravatum.  Gcminatio  enim  fivc  coDtinaatio  zAu% ,  mijorem 
deliberationem&enixam  volBntatem  manifcftk  inducit,  Bdrt, 
in /.  cum[/tmns  22  nnmero  7C.  de  dgrte.  &  (tnfit.  Ith.  n.Berta^L  im re- 
fet.L  firjuUm  tfor^-i  Cd.trMnftd.numero  i6o &fqq.  Ubiampltati 
etlamfifitfaaainunoinftanti,  Menoch,cnf  \o  numero  /  &  conf. 
2SS  ftum*ro  41.  ErhomipisfoluntatemnonminiiifaAii,  quim 
terbiifignificatari,  cft  l.fitAmen.  ei^utff.deddilit.edi^.  l  non 
tdntum^&inl.  Tuul1esff.rem.r4t.b4k.  Menoch.  de  pdfumftMlf.  1. 
qu<^.2S  numerQf.  &  qudfi.  /f,  numero  i.  Participcm  quoque 
fmlTcfaepe<ii^aair©ciamcrimin!3f,  noainiqui quiidixerit,  non 
quldem  ratione alicuius  lucri  pcconiarit,  fcd  ut  afff (ftioni  fum cr- 
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gafororem  immodcrataeScillicitie  fatisfacerct ,  camqoeabali. 
Fnentationis  onerc  >  a  tnrpitadine  &  infamia,  fcfeipfam  qtioqj 
abignominia  ,  aliqualtter  fimol  inconfanguineosredundantc» 
liberaret.  Eciamfiautem  participatiohaec  qtjorurndamexsftimt- 
tione  non  eiTettanti  habenda  :  Rationertamen  antea  addudai 
fatpragnantei  ,  jure  &  Dd  fententiisfirraatas  ,  ctiamfolasad 
moftis  (appliciuinfcrcndu  efle  fufficfentcscoftat^De  peena  autem 
ordinariae6  minua  hocin  cafu  eft  dubitandum  :  quAdcumiftij 
di(5tadeli<^li  participatio  ,  quanquam  non  pecuniaria  ,  qoalii- 
cunquectiamfit,concarrat  :  PcrpcBdendoinfuperv  an  non  pr«- 
fsntia  fororii  ,  ad  parricidium  taccntis  ,  &nf  vcrbuU  quidcm 
dehortantii  ,  psrticidamad  infanticidiom  oommtttendam  red- 
dideritanimofiorcm.  De  duabti$hifce  ultimii  circumftantiis, 
cumreliqa7«  probfeponderatfi  ,  ad  minimum  dicipoteft  com 
Qmnttlt4no  l\b.s  C4f.  t2.  Si  non  poflTunt,  valerffingala,  quia 
m^gnanonfunt,  valcbunt,  quiamultafunt,  nniverfa  noctbunt, 
22  finonutfulmine  »  tamen  ut  grandine.  Qyantom  itaquein- 
rercft,  imprimis  in  criminalibuj,  inter  Rempublicam  &  fan- 
guinefnhominisjudicantjumomtics  &  fingulas  circumftantias 
cxaiSeconGdcrarc  vtde  tra^.  meum  de  ^ppelUt.  tncrtm.  numero  pS 
&fqq.  ftanirniramcircumftanti»  quitvis,  ctiamleviufcol», 
incaufiscriminalibus  nrudentisfimorum  quantumvii  ICtorom 
jadicium  cxerccrt  poflunt ,  quibus  fcpoficis,  vcHaltempcrfan- 
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aoil^  &obitcrponderatis  .  nonpotcfinon jodcxcaufatumcrl- 
niinalium.  inJ0m  incidcrc  nrrorcm,  qoi  poftca  confticntiara 
grayitcr  fauciTr:  Prcut  jirxu  confcicBibm  icdam  inculcat 
optimc    Dommm  Carpiov,  Ub.  2.  tin      ujfcnf,  l;.  numer0  2t. 
Fimspcxnaiumttarimvcjuccxarpcraiio  ,  prorationcdcliai,  h\c  ' 
cftpotislimus  ,  ut  caruro  exemplo  a!ii  detcrrcantur,   /,  4.  m. 
pen.ifen.l.  2i.  k-  f^Mofos  ff,  de  fan.  lap.  itterM  14^.  extr: de  frl- 
fumtt.  Clem,  umc.dfteffr.m,       Aufcras malumdc  mcdjo ,  utau^ 
d<cnt«s  caceri  tifrorcm  habcant  »  &nequ2q.u;im  talfa  audcant 
iaccic,  Deuter.cdf.         Lapidibi^s obrutus necabitur,  utomnis 
lfraclaudicn5timcat,  &  nc  faciatquippiam  ht.jns  flmilc,  &<:. 
Deuter.\3.  verj\  10.  2t.  12.    Qu6  n  ajus  itaquc  dcliftum  ,  c6 
graviorcm  ttiam  poenAm  mcrctur,  C4p,  qHu  .6.  m/.  i  cj^fite  dtfiiti. 
jo.    ConfidcTcturitaquchujn«.dclidhatrccit5s  ,  abiwfancicidK 
fororccornmijiJ  >  &poenac^u5demappri^cieYis  ,  mmimcque 
tantofacinori  proponionara  ,  anron  pcr  hanc  oon  finc  publico 
fcandalohomincs  adfimilircr  dciinquendum  magis  invitcmur, 
quam  dctcrrcantur. 


etU  iE  S  T  I  o 

5  E  X  T  A. 

Juy  contra  injlrumentumguarayitigmtum /Ive  Itciutdum^  aut 

Jcripturdvi  frivatAm  judicidliter  recoimtdm ,  in  frocejfu  exfecutivo,  dd 
imfediendam  fardtdm  exfecutionem  ofpofitdexceftio  fosfit  frobdri 
fir  teftes  nonjurdtosyfiye  a  judice.ftve  a  NotartoabsqueafttciiUt 

6  interrogatoriu examindtoii 

NOn  tanthm  moribus  Saxonicis,  Iti  ctiam  alioru  locora 
confuctudinccft  introdudom.ut  contrainftrumcntum 
guaranrigiatomfivcliquidom,  aut  litcras  pnvatoruai, 
jadicialitcrrfcognitas  «  nullasxccptio  illiquida,  Civt 
^tiar  rcquiiic  altiorem  indagincm>  ad  impcdiendam  cxfiicutiooci^ 

isi  ^  pojCfr 
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posficoppofii,  fed  la  reconveiuioncfn  rejiciatur.    Qualis  ftmc- 
afeomnibuscenfetkir,  cnjas  probatio  icftium  ^i^inationem  dc- 
^  fidcrat:  Deqiio Dd,  pa«fifn .    Vcrumcnimv'erA,ab  hocfalutari 
oicdio  comtnercia  proraovcncTi  ,  &  fuam  citin$  coafeqaendf, 
coiirra  improbos  five  morofos  dcbitores,  nori  puh  n  rcccd-rc, 
lc  Jddicis  arbitrio  nimium  tribucrc  videtur    Domhmn  Carp^ 
^vium  qnseft^oni".  hujas  affirniattfvam  adftrjcndo  :  In]unfpr» 
forenfparrs    (ofifi  S  def  ig  uumcro  4  & fyq  ^  ^«  proceJJ.jur.tn  z2 
4rt.  4  ntkmero66  &  feqq.  ^'  fxumero  -f^-  '^i-^-z*  vcrbacjusad  dfr^  im 
•o  ift«?ur«oaem  %.  dc],  i  f.  num:  s^^c  Cant:  Qiid  anrcTi,/i  rtui 
teflss  adprobaadume)Utmodi  cxccptiancs,  ft4tfm  intra  termi- 
n  im  cxfccutioni  praefixum  producat,  &  fummariter  ^bsquc  ^r- 
ticulit  ordinariis  6cintcrtogatorif$,  aliisq  ie  folennit^tibus,  ad 
»procelTjm  ordi  lar.-um  pcrtinsntibus,  examinari  faciat  ?  Adm  c 
ccudam  haJcCiTc  teftium  probitione  n  famm Jrriam  co  irra  xnftru* 
mcntumctiarti  liqaidum  &coaf«(raium  ,  ad  impediend-<m  ex- 
fccutioncm  dixcrim,  &  ihid.  in  fin. 

Plane  hacin  rc  Judicis  arbitrlum  non  prorru^exclufum 
vclim^  numpro  larione  qualitatis  caufiie,  aliarumque  circum- 
ftantiaram  ,  probationcm  cju/modi  leftium  admittcndam,  mi  . 
vcro  io  procclTum  reconvcntionb  rejicicadam  cxiftimavcrit. 
Haciettus  Carpzovius* 

Ubi  qcrtdcm  pro  auxllianda  fua  affirmativa cltar.    li  frttft. 
Ti^.  pAtt.  4-  qwS'  M»  nf*fnero  2$  &  Matt.Berlicb,  part,  /.  concl, 
i4  numero  Sz.  Ss-   ^  abhoc  ibidcm  allcg-^ram  rcfcriptum,  & 
Facuitaric  juridicasLipiicoils  rcfponfum  ^  HdrtmAnnasViftifr  au- 
tcmad  hoc  p  orfus  crroucicft  citatus  ,  loquicar  cnim  ibidcm 
Jion  in  tcr minif  (  quod  etiam  Berlicbim  rtiinimi  advt rtit )  proccs  ; 
fuscx^ccacivi  >  fedcxprcfse,  abi  Crcd:tor  omiiTo  cxrccutivo, 
3  quodincjui  potcftatc  cft,  HdrtmiVift.dt^^hCinumero  2f  Gilb^uf. 
^nar^ttr  jud,  cir.c4p,iQ,d^pr$c  exfec,  if,  it,  num.  s.B:ned.  C^rp^ov^ 
inproceftm-  tit  t.  4tt.     nmneros?  erfeqq,  &  4rt.  $  numero  /.  7.  S. 
&  tit,  22,  4Tt,  2  numero  6.  7.  &  ($qq,    proccftu  ordin^cio,  con» 
trafiuTi^cbitorcnaexperitur,  c^uo  ctiaoi  juramcnti  dclatiolo- 
cum  habtt :  Ad  Icnfum vifus    intcllcft  11.    H*Ttm  Ptft.  dtd  loc^ 
w^mit.  2f,  &  $9.  uf^W^^^i  S^r/i(^fi<^ij|urpaiquod  acnnct» 

ncquc 
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neque  jpfcD».  CdfiK,4vh  mipuhtut,  fcaredi  fenticns  tantim 
particulare  aliqnod  rcfcriptum  conrcarium  ,  &  pronunciatuffi 
Ficttltitis  Juridic»  Lipllcnfij ,  nu Jc  rcfcrt.    Quid  autem  dc  i«i- 
petrausejasmodircfcriptif  firlontiendum  ,  &  quomodo  ca  fint 
accipicnda.&intjrprcrandjj/idc  Decad  meAmi  ^tujf.fnu)KS7oj6 
O-Jtqq.o-qutfl.  7.  HHmeiQ  i &fqq.    QMam  &  qualcmctiam  habcant 
cmcacufB  praejudjcia  fivc  prononciata  hnjus  vel  alcerius  Faculta- 
titjurtdic»,  firc  Scabin3tQs,vide  decad  meam  ^  tjtujl  inumeroiS 
&ftqq  &  m  tfMil.  dc  appeli.  in  Crimmal  mtnero  JS  &  feqq.    Sic  ap. 
parcb.c,  Dw.  C4r;;^n\  opinioni,  neutrum  fuffcagari.  Ncque 
quod  rcgcrit  dicl.  dcfin.  29  numerc  6,    Ncc  habct  Gicditor,  quod 
jurcconqu«ripofric  ,  dc  nirpcnfa  4c  protrada  cxfccutionc  privi- 
lcgfata  ,  fi  dcbitor  circa  proJuaioncm  &  examinationcm  tcrtium 
fuinmarie  proccdar,  ?c  itura  tcrminum  cxfc-cutioni  prafixumjCK- 
cepciones  fuas,  perinde  ac  perinftrumcnra  pleneac  perfc^ac  pro- 
bcr,  ^  Namt]uc  primd,  i^i  proceffSj  exfccotivrj,  concra  inftrumcn- 
njmliqufdum  five  confcflatum,  probacioncm  pcr  teftcsv  confuc 
tado  Sc  Jex  ftacuraria  proh?bcc  cxprcfTc.  Legc  autem  non  didln 
gncnccnec  noftrum  ti\  diliingucrc.    Qui  itaqae  lege non  diftin- 
gucntcdiftinguit,  is  nontancum  pra?tcr  jus  facir^fedctiam  co.itra 
jus,/.  2,      imtittmff  deojf.jud.plurabAcderevHfintrdcl.  meod.appeli 
tncTm.n,^7.SS.7t  72.  Ec in jtniam  infcrt lcgibus,qui lis  vulc vidcri 
mclior,  Kol.  iVa^.  voL  3.  ccnf  tj.n.  pp-  vide(upra  decad.  2  qtuft.^.n  6\ 
Ncclicct judiciexcapicc  fuo,  fivc fibi pcrfuafa aeqaicaicprocedc-  ( 
Tc:  Qu^^d  pluribus  videfirmarum  'tn  tra^,  meodeafpell  incrtm.  n. 
jn.&feqq.    Qnia  icfco invcncae funt Jcgcf,  ucfum  omnibosuna 
cadcmqi.c  voce  loqoercntur ,  Cic.  2-off.  D$t^  Garf  }AsJlriU.  de  Ma^ 
giftratuHy.s.cap.  3.  rum  19    Ut  ncque  grarfx,  aeque  odio  locus 
e(reQ<ysfit,CuJac,denoYel!,  22inpr.  ^eneikzdereg.  fee.&Ecdef  liy,2. 
tUjf.icap.  in  /^cr/f^^.  Hinc  Ariftotelci  rcdccenfuitjin  bcnccon-  ^ 
fticuta  Rcp'jbl?ca,q  Joad  fic ri  potcft,  omnia  legib  is  6t^t\\tx\^Zy  5c 
quampanrisfima  jud  cts  a-birrio  rcHnqucnda  cflc, /t^  ^ ^o/i/  Vetr^ 
Jipjf.dtcif  Lttfan  4ni^s&l^^  Siip  Gentd.lib  4de  donat.  int  vtf. 
Crux^.c  9.  Af  bitrium  jud^cis  regulandum  d  lcgc  fcripca&confuetu- 
dinaria,  Bart  in  extrasag.  adreprimendumy  verb.vtdebiturnHmeT9  i. 
w  tnm*  C9icr.  defr^cnjf.  txfecut,  fart.  4.  cap.  j,  n.  2, 
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Igltiit  fccurujnAYjgarc  dicitur,  quicum  Icgis  textu  navigat:Ra« 
tiO,  quia  nonampliu*  di:b:tatJoni  ullus  potclUfTc  locDS»  B^Und. 
4  Vall*  lib  /.  CQnj.  2  s  \i^}-  in.  Wtfimb,  part  3  (onf.  ioi  numer$  29-  Ec 
pcccatUiTi  cft,  difcccJctca  vcritatcicxii  ali:  Utinquit  hald/mL 
inceutnumero  12  vj-  revertor  Cde  'tnte7di^,Grtard,in  ruh,  LumcC.fi 
demoment.pef.  4ppell.  S^cundA :  Fallacft  ratio  Dw.  CArfwit^ 
quidnrmiiurarcusinrratcrminnm,  i{xr<ci)iionis  praefixum,  cx- 
ccpt;cnos  fuas,  pcr  exair.inatium  t:ftium  SuiDmariam,  ptrinde 
plcncai  pcrfccleprobec  ,  ac  per  inftiuraenta.  Pr»ciduntuc 
cntm  (nctiat  mcntio  omnium  aliarum  nuUitatttm)  hocmod» 
intcrrogatoria  crcditorj,  haud  linc  rragr^oipfiui  pcriculo.fatcn- 
teipfo  Dtt.  Cdrp^^evtodul,  def.  2f  numero  7*  Aut  fi  admittantur, 
quin  5^  fupcr  ipfis  tcftci  fun^marii  &  in  continenti cxaminari  pos- 
lint,  ccquis  ( fufH  verba  C*tr^^<?vii)  ncgavcric  ^  Scd  hoc  cjui 
fummariccxarninare,  non 4 ft ordinare,  accora:i&.lfgitime,pro 
utdccct,  examinare,  fcd  pro  iilcgali  aibitrio,  3cfortalTc  proip- 
clinatione judicif,  ptrfunt^torie,  intcrdametiamfint juramcntQ: 
Quodvcl  exindcfatis  conjicere  licct  ,  quiatcftibut,  i  Notarip 
cxaminatis&  ab eo confcdo inftrumcrto  ( de  quo poftca )parem 
hoc  in  palTu  tribuitfidcm.  Kcdum,  c[u6d  Dn.  Carp^vins  di&is 
vcrbis  vid^atur judicis  arbitrio  committcrc,  an  intcrrogatoria ad* 
mittcre  vclit,  ncc  ne.  Fruftra  quoque  om.  i/z^^. /a^.  Z^nger 
de  except.  parti  /,  eap.  2  numero  2  6.  Loquitur  cnim  hic  dt  proctlfu 
cxtraordinario  fivefummario,  a  proctlTu  cxfecutivo  plane  fc- 
paratoScdiftinfto,  Hanc  fccundam  rcftllendirationcamltc- 
rius  iicmat  in  fcqucntlbus,  odlava  5c  dccimai 

Terti^,  tcftes  itacxaminati  poftunt  inhabiiitatf>{i  nonln 
totum,  attamcnintar.tumclTcobnoxii  ,  iive  unum  vqI  alttruoi 
patidcfcilum  ,  dc  quibusinprocelTu  cxfccutivo  difputare  noo 
licct. 

^  Quart6  ,  il  judex  adcxaminationem  tcftium  dit5to  moda 

(ummariam  proferatftnttatiam,  &  adorcm  gravet,  cogiturhic 
uti  remedio  fufpenfivo,  atque  itaexterminisproctnfus  exfccBti- 
vi,  inordinariameunquefolitoprolixiortm  &  fumptueiforcffi 
invicus  prop^Uitur,  &^u6dlegesoptiiDa7i  ftacuta  &  con{titt&» 
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rfinciInfavQrefnfrcditorumintr^djxcrunt,  la  magnfcimiprornrn 
vergitificofnmoiam,  ut  potiiis  mallcnt  abinitio  proccffum  0£- 
dmif ium,  ad probatiouem ,  io  qua  vlrtus  &  robar caufarum  uni- 
ctconiiftit  ,  riti  U  lcgitimi  hincin.ic  rtcipicndara  inftitulirc. 
Satidscnimeft,  plus  temporii  infumcrc,  quam  cauf»  jadaram 
(ACerci  vcl  faltcm  cam  cjuf  nodi  pcriculo  cxponcrc. 

Tdco^«e  quintA  -,  yix  aliter  ficri  poteft,  quin  aflSrmatlva 
Dn.  C4rpz.ov.  quaeftionis  propoiitae  in  fraudcm  Icg3s  vidcatur  in- 
T»ma,  quam  cjas  procedendi  rationefublatam,  quam  obfcrvatam 
eflrftforetatiliui.  Qaicquidenim  fitillicit^contralegci,  vclfta- 
tnta^id  fraudulenter  fieri  prasfumitur,  c.  ifmcomraile  reg.jur  in  6. 
l.i  C.nrtdevi  Lfinsn  conyktiC,  deinjur.  Mmu.  t\'e[emb.  rolft,  conf 
iS,  numen  if, 

Qujefrauslegit  SextA  cxindc  quoqjfcmctipfamprodit :  Si 
cnim  probatio  per  teftet»  in  termino»  adcxfceutionem  prxfixo 
cftpermittenda,  tuncquinjudexincodcm,  eadcmquefacilitatt, 
modo  hoc  fibicurae,  cordiquc cflc  vcHt ,  tcfteslcgitim^  &  ordina- 
tcrecipcrc  &  cxaminare  queat  ,  ii  parte»  difputationibus  fupcc 
perfonis  &  didis  tcftium  renuncicnt,  nullam  vidco  obdarc  ra- 
tionsm. 

SrprimA:  fi  pertcftcs  ordinarlo  modo  &  legitimi  cxami- 
natoi,  probario  centrainftcurnentum liquidum inproccffu  cxfc^ 
c Jtiva  non  cfl  admirtenda,  mnkA  minus  de^ct  admittf,D/7  Cdrp^v. 
jcimmaria,  o  nrnbusfcrmiad  lcgitimam  examinationem  requi/i- 
tis  dtl||Pba.  Q'Jippt,  qu^d  in  hac  longi  ficili^ijuArrii,caura4> 
bona  naufragiamfaciaf,  quim  inilHi.  Idquodexantidi^fs^ 
ilB6  cx  rcrl  V  r«t?Ofiis  du^u  conftat.  Infupcr  valdc  funt  fufpcA* 
Tcrba  Dn,  C^r0x.$f.  in pmef  jut.iity  i2.4tt. 4. numer$ sS.h^cAtrt 
prolata.  Noiu  mi' ramcn  hoc  tam  prjecistintcilcAtim,  qaln 
Judcx,  ex  juda  quaudoqae  caufa  Connive&i,  &probationem 
exceptronTSContrainflrumcntagu4rant<giata)  inproctflu  ctiaoi 
^xrccutivo  pertcdcf  adviitrcre  qucat. 

^  0.^:iv6: JiirifcftfndnSitari&nontHfiiat,  nccnoitratloni 
naturali  con/cnicni« ,  qu4da<^rii  intcntioncm  planc  &  plen^ 

probaiam^ 
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f  robatam  ,  atqwc  ita  liqiiidam  ,  rcus  ex^cptione  oppoiTta  noi|, 
niii  contrarits  ptoi^ationibus  a^qui  fortibus  niQnka  «  eliderc 
valcat. 

Pr«f  uppofito  nunc  inftrumcnto  publico  gaarantigiato,vcI 
prjvata  fcriprutrarccognha  &  confcffaia  ,  adcri»  in^ei^tionem 
plenc  cfFeprobatarn  :    Qaomodo^  qa«ro;raIu  probario  ^  parcc 
convcnti^  pcrcxarouiationcm  tcftium  'C4r/?^(?r.  fumniarian' po- 
tcft  cncrvari  ?  Ciirancquc  fcmiplenaf  probationis  locum  obrf- 
ncrcquear^  imft pcni:iH$ infpe^^a  (cujasfit  mentioin  fequwiti 
ratioffedecima)  iitliulla.       Omnibus  cnim  valiclr&  legrtimi 
cxaminis  rcquifitis,  prfffertimformalibus,  &  ordinatiiarticuiis^ 
neccffariisquc  intcrrcgatoriif  tR  privata&  det'ndati :  Iff»  bomm$ 
Clirp^^ovlo  iatcntt  fupra  cit,  def,  29  mwero4  & /^ff  •  ctfift.  i  m  juujfr. 
for  &  'tnpT[octJf  jtii.  tit,  11,  Art.  4.  nurnero  //,  /^.    tlbiita  lcribic: 
In  continenii  quia  pcr^clenciaeflprobatio  $  ne^uaquamadiniii. 
tendi  funtarticuli  probatorii  &  pauic  fijl,      Cum  pcr  exhibitio- 
nem  articuicrum  probatorialium  facilltmi  26  procclTum  ordina- 
rium  devcniatur  >  qucm  prcbatio  exceptionum  contra  paratam 
cxfccmionemplane«fpuir,  vel  propterea  cciam  articuliproba- 
rorialcsnon  funt  admitrendi.   Et  vumero      thid.  Nccenia 
absque  ordlne  judiciali  ad  probationempertcftcs  faciledeTeniri 
potcli.    Haelemis  CArp^ov. 

1$  *  Non^  :  CiitfiaSorin  proceffucxfccativononaudiatdrjG 
intentioacm  fuam  per  teftes  probare  vclir,  Dan»  'K^aUer.  Itb.  3, 
Semcpr,  36.f1,  /.  Dn.Cdrpyov.  tn procejf.jur.  tit.  f .  4rt.6n,  2i^Mque 
necrcusinprobandb  exceptionibus  jurc  teftiam  »  ncdiWnaHd 
riteexaminatorum,  gaudebit,  exBtituracorrelatiyorums  quo^ 
mmcademcftjurisdifpofitio  Everb.  intop.loc.agorreL  20.nttm.10. 
Maximc,  quia^^or  &  rcus circa  probationcs ad paria judicentara, 
itaiitnonplusfaveridebcatrco,  quim  a^ori,  Bdld.inL  frirfttdt 
n.  2ddeprobat.  DnyCaap-^ov.diii.  dttic.  4'  n,j2y  3S-^4'tit.  21. 
&tit.  9.  art,  SMmero.zf.Maitb.  Eorlicb.pArt.  /,  concL  i^.numm  to, 
&ti, 

Dec!m&)  fi  omneexamcniefiinm^  alto^uiniarcpfirinls- 
farn»  &Bnllatcnas  prphibiium,  cftnnlluni  ^  qiiaadoinexpe- 
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snexpeditiWe  cjUStieccffanAobfervandaftegHgiintUf  :  Dequw 
h\^tKuti,}<^ildtQommtffAn.3Mb.2.CAp,S,fettct.  Tunc  mult* 
magiscxaminatio  tcftium  iftii  millitatum  vitiis  affcaaicdc  di- 
citur ,  &  rcvtra  cft  nuUa ,  qnse  inftipcr  fit  lcgc  prohibentc.  Nul- 
•lum  cuim  cft  ipfo  jure  ,  quod  fit  contra  lcgcs  ,  l  s.Q.de  legih.  cap. 
^ui  cofitra.64»  del{.l.in  6.  Qncd  autcm  nuUim  cft,  nuUum  potcft 
cpcrari  juris  effc^in. 

IJndccim6 ,  affirmativa  C^r^^ov/i  hujuj  quasftionls  fulififtcntc  ] 
in  hifcc  ccrminis  proccffui  cxfccutiYilcg«s,contrafuam  nttMram, 
nihil  pofuiircntccrtijfedin  manu,  mcroquc  juciicisarbitrio,nulJa 
legefufFuIto,  fcd-potius  contraiegcs,  ftatuta  confuetudincs,  c 
diamcro  pugnantc,^fitum  cflct,  cui  rcorum  in  proccifu  cxfccuti- 
vo  tcftium  cxaminationcgratificari  vclir,vclnon ;  Et  craditor  fem 
pcr  hujus  dubitationis  formidinc,  prwciTum  cxfccutivum  aggrcdi 
haberctrtccflc.  ? 

Duodtcim6  tandtm,  nullum  ,.qnariCumcgo ,  dillgcnti  peiqui- 
fitioneadhibiia,fciam,  DH.Or/>>(?v,h3bet  Dodlorcm  ,  iTbiadftipu- 
lantcm  ,  ne  untcum  quidcm.  Ultra  hxc  in  tantam  cb^urditatcm 
prolabitur  Dtj.Carpz,.cum  novo  fuodogmatCjUtetiam  ftatuat,con- 
tra  ab  adore  produ<^ium  Inftrumentum  irquidum  fivc  confcffatum 
fufKccrctcftesiNot^rlo  cxaminatos,  &  fupcr  ipforumdidisin- 
ftrumencura  ab  co  confcdum.  Nc  autem  Dw.C^rf^.injuriam  fccif- 
lc  vidcar,qu6d  non  tantum  hacin  partc  ,  fcd  undiguaquc  procul  a 
mc  abfit ,  formalia ejus  verba  hic  rccltabo  , qua:  habct  fupra  citato 
tit.  22.Aft.4.n.  49.41*  &42.inpT.jur.  Idcoquccofacilius  conce- 
'dcndum,fi  rcuscontrafnftrumentum  liquidcm  5^  confclTatum  cx- 
cipicnsin  pjoccfTucxfccutivo ,  coramNotano  :?fttsfnper  caufa 
cxccptionis  cxaminarijam  feccrit  >  2C  Inftrumcntum  folcnnc  dc- 
rupcr  confc<ftum ,  intratcrminum  cxfccutioni  prsfixum  cxhibuc- 
rit.Huic  cnim,fi  Judcx  juft  am  animadvertcrit  c3ufam,vcl|proptc- 
rcac6magis  annucndum vidctur  ,  qu6dincontlncniiexccptfo- 
nem  appofitam  inftrumenti  exhibitione  ccnfcatur  probafle. 
Quod  non  fcmcJ  obfcrvatum  mcmini  H.i£lmu  Carp^vim. 
Hoc  de  obfcrvantia  fua  a  Domino  Carp^^cvio  anncxum  ,  non 
«ft  cius  momcnti  ,    ut  vciba  faciam  proptcrca. 
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Namque  multa  nora ,  contra  legcs »  rationcf ,  Sc  Dd.  ctiam  Saxo» 
Aicorom  autoriTates,  &  exindc  fuo  tcmpore,  Sc  fuo  loco  obfcrvan- 
tiam  malam  Sc  fa?pc  apprimc  pcrniciofann  introduxit ,  fummo  ftu- 
dio  cRepubiica  potiis  cxtcraiinandam,  qwam  retincndam  :  IJ 
quod,  inprimisdcproccfruciuscrimin^ili  ,  &  cau/Is  fanguini j,  i« 
tra^i  dcdppell.incrim  &dei^d.      a  mcapprimc  dcmonftcauum  cffc  , 
^  puto.      Rcm  itaq  ic  ipfam  parumper  perpcndamas  :  Notariuj 
Hne  commifnone  judicis  teftes  recipere  nequit  ^ald,  ini  2,  C.  dt 
edend.  &  in  l.  prdcipim:^  C.  deappeU.  G/.  Bald.  &  alit  Dd  in  l  h^c  con^ 
fultijjimaf^  fi  quts  C.  de  teiiam,    ^lex,  conf.  zii.voL  2,    QMod  adci 
eft  vcrum  ,  ut  ne  quidem  confenfu  partium  Notarius  fiqe  judicis 
commiflione  tcftes  axaminarc  posfit  >  Rol.i^yatl.  conf  ^4,  n.^t, 
216.217.       Sif«cerit  contratiam,  eftipfojurenuHum  ,  nedum 
tit  inftrumcntoliquido  Cwt  confeftato  Talide  posfitopponi.  Ex- 
inde  ,  ficntcontra  inftrumenturo  liquidumfive  confcffatumcx- 
ceptionisii  convenro  oppofitae  probatiopcrtcftes  ,  5  Judice  rc- 
ccptos,adcxAcutioncmimpediendam  ,  non  cft  admittcnda  :  Jta 
multiminuspcrtcftcsl  Notario  intcrrogatos :  Ncquc  didijcjus- 
moditcllium,  quicq  iam  roboris  addcrc  potcft  ,  quAd  h«c/inr 
in  iaftrumcnto  confcripta  :  Non  cnim  hic  tam  confidcratur  in^ 
ftrumcncum  fi vc externa  cjusforma ,  quam  ipfc  adns  examinatfc- 
nit ,  qaicftnullus,ncqucproptcrca,quoifupcrhoc  fitinftrumcn- 
tumconfcdum,  &  J  idicialitcrcxhibitum  ,  convalidari  pot^ft  • 
Qjodcnimnullumcftjnullnmoperaturcffci^um  :  JuxtavuJgaJ 
rc.      Infupcr  rcprobatur  ioftrumentum  ,  fi  probatur  tale  qcid , 
qnoprobaronanoo'.fit  fobfiftrre  ,  quod  inco  continctur  ,  fec\ 
deltiffrum  edit  4.  inllrumentum  er^on  21.  qui  aUegat,  cap.inter.dtlei 
iUs  defid  ihft.  &  l  optsmam  C.  de  contrah,  &  comm^ftip.  Vult  vol,  / '  cynf 
Marp,  iS.n.  214.      Qnae  do^rina c4  rcfpicit ,  quia  inftrumcntuni 
Norarn  probat  quidem  adum,  quatcnus  cft  far^tj,  non  autcm  qua- 
tcnuicft  Juri.t.       Si  Igiiur  probatur  &  Notario  vcl  coram  co  fre, 
fta,dcjnrt  nonfubfiftce,  ctiam reprobatar  inftrumcntum  lupcr 
iisdcm  co' f«aum  &  nullarum  cft  virium  :  Excmpli  canl  •  fi 
qu-rsquam  coram  Norario  &  tcft  bus  alicui  is  fundi ,  in  quo  tamen 
n^hilHiiicicompetit,  apprchcndat poffe.fioncm  ,  velha?cnon 
cft vacua,  &  fuper aaucjusmodi  curct  Confici  &  fibi  dari  fnft 
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tnentu  publicum:  Hoc  tcftatut  folummodo  fupcr  fado^non  fupcr  jure, 
atq.  poftmodum  proptcrea  rcprobatur,&aav  cjusmodi  cxcrccnsfpe 
ka  &:intentioncfruftratur.    Quorumpoflcntdari  infinitaalta.  Jam 
autcmfimiiucr  a  Notario vcl  coramcofada  cxaminatio teftiumin 
cafa  propofito,  ad impediendam  nimirum  garatam  cxfccutioncm  de 
jurcnonfubfiftittjuxtahadcnusadduda  :  Ex  quibus,  jundis  huc 
rcpeten Ji$  antcrioribus  duodccim  rationibus  omnibun  &  finguli$,cur 
ncquc  judiciin  tcrminishifcc  pracfentibus  ,  cum  ctfcdu  juns  tcftcs 
cxaminareliccat,  cluccscit  clarisfime,  cjufmodi  inftrumcntum  No- 
tarii  nullarum  cflc  virium  contra  inftrumentum  adoris  hquidum fivc 
eonfeftatum  ,  ad  impedicndam  paratamcxfecutionem       Itt  o  ifje 
Dn,  Cdrp-^ov,  di^.loc.  titubare  vidctur,  ncque  ilii,  quatcnus  taii 
fircflamttibuit  fidcra.Quod  apparet  cx  hiscc  cjusverb's.  Huiceniiu 

fi  Judex  )uftam  ^inimadvcrtcritcauliim^  vcipropterca 

c6  magisannucndum  videtur. 

Ex  confuctudincSaxonlca  prxclpue  ortu  traxifTc  vidcrur  prc^cfllis  ^  ^ 
cxfecuiivus,  ut  nimirumcontra  jus  coramunc  produ(fla  inftrumcnta 
guarantigiata,  (irciiquida,  &chyrographi  ,  fivc  fcripturxprivatac 
rccognirx  paratam  habcant  exfecutioncm  ,  cc^^j^  qium  ntlla  cx- 
ccptio,  in  contincnri  non  arquc  fiquida  ,  fed altiorisindjginis  ad- 
mittitur,    fcdfadapriusfolutionc  rcus  convcntuscum  illa  ejusquc 
probationc  adrcconvcntioncaarcmittitiir.    Quiufus  al  i$  etiamin 
ioriscxtratcrras  3cjudicia  S^xonica  poftmodum  ita  invakiir,  &in 
huncusq;  diem  continuatur,  quoChyrographhac  inftrumcntis  mc- 
do  jam  didoparatam  vidcmustribui  cxfecutioncm,  contra  jus  com- 
munc,  utetiara  fpccialiacxindc  muiris  in  locls  cxftcnt  ftntota,Hf/j,^ 
fdrt.  2.  qtufi.7- numero  S^&fqq.  &  numero  21  &fqq.  Coler.  de procej}, 
Exfecpdrt.  2^cap.  2^numcro  3 .  & fqq.  W<ff  mb.  conf  /^.  numero  /5.  & 
fqq.    Vulti  voLSt  conf  Marpurg.  2 1  numero        &  fq.  Dn.Carpz.ov, 
tn  froceff. jur.ttt.22.de proceff,  exfecut,  numcro  t$.  & jqq.  Ratio 
ttutcm  hu jusrci hacc  cft,  quod nimirum non  tantiim brcvis  & ftri<^u$ 
fit  proccffiis  jurisSaxonici,  quoinjudicio  ordinario  unius  ferme  vcl 
altcriusannidccurfu,  caufareconvcntionis  fincmalfcqui  potcft :  Er 
hoc  dc proccfliium  flc  tcroporii  brcvitatc  adco  obtinct,  ut  fiquii  cau- 
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famqiiamcmiqiicgravem,  ad  judicjumcurlaBint^rminiscompc- 
tentiae  prim6  dsvolvat^  omnes  inilantias  usque  ad  r<ntentiam  de^ 
finitivam,  fi  mod6  non  ipfa  pars  urgerc  ccifet,  infra  quinqucn- 
niumabfolver^  posfit:  fed  etiam  >  quodcujus  autoritatis  habcri 
dcbeatjudicatum,fuperqao,tottribunalium,  totdfvcrforumju- 
dicum,  indivcrlTslocisconcurrunt  vota  &  fufFragia  ,  ncminide 
vcritatc&juflitiapronunci3ti,intotin(lantiisvenrilati»cotoculis 
fpcdati,  tot  judiciiscomprobati,probabiliccr  ambjgcrevcldubi- 
tarcliceat,  Matt.CQler,  tnoratiom d€$rigwe,pr0geffu  &utiliutejnrii 
SAxorttc'%AnnoiS79'hslfitAinac.tdemiA  lenenfi^  &  dnteejiu  frocejf.exfe^ 
cut.  ajfcrlpta.    Ubictiam  e  contrario  dc  proceiTu  juris  communij 
inforolmpcriiitafcribit:  Caufaquantumiibct  minima,  q^isein 
hocforo  per  annnm>  vcl  bienniumfincm  fuumacciperc  p6tcft 
infra  viginti,  vclcciam  pluresannos  ibinontcrmiaabitur,  qua 
moraitafaepisfiasecxhaurit  patrimoniumlitigantis,  utercmodi- 
cium  contraherc  ,  dc  cauf?.m  quantumvis  optimam  &  juflisfimani 
dtsfcrcre,  proptcr  moras     fumptus  litis  compcllatur.  Hacientis 
Colerusdt^,Io4.    FaxitDeus,  ut  jus&  procefTus  Saxonicus,  anti- 

quis&:cgrcgiisillistambrcvicatis,quarajuftitiaelaudibushodicr- 
nisctiamtcmp^ribus  eifcrriposfit. 

Ubi itaqiitfcoxum cxrra tcrras  Saxonlcai,  &  litcs  in  judicio 
ordlaariomaturoconfilio&tantadcxtcritatcatqj  tcmporis  brc- 
vitatcpofifuntcxocdiri,      adfincmpcrduci,  falutarccft  juftitij 
rcmcdium  proccfius  cxfccutirns,  hic  memoratus,  &  pro  quaeftio- 
nishujusncccsfitatc  traftatus  :  Quia  in  hoc  damnatus  folvcns 
fivccxfccutioncmpafrus,  cxceptioncsjuftas  incontincnti  autcni 
non  liquidabilcs,  fi quas  habet,  quod contingitfapisfimc,in pro- 
ccflrurcconvcntiofiis^rdinario  probare,i5cnonmulti  tcmporisdcl 
Curfu,&paucorumannorumlapfu,  bonaecaufae  felicicxitu  frui 
i^potcft.  Vbiautcmtalis  ratioljurisSaxonici,  &  originis proccflTuj 
cxfccutiviccflTat,  imdpotius  4  contrario  proccflfijs  inordinario 
rcconvcntionisjudicio,  protclatur,  ultra  muItos,&  f«pe  ulcra  dc- 
ccmvcIvigintiplurcsTC  annos  cxtcnditur  ,  utilim&S.S.  Jufti'» 
liaBConTcnicntiuscflrcccnfco  ,  qnanquam  «aor  caufam  fuamin 
meris  cxfccutivi  proceffus  tcrminis  inchoarcrit,  rcum  nihilo- 
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mlmisacloppofitae  exccptioniscciam  altiorisindagJim  probatiV 
nem  pcr  tcftcsrite,  legitimi&modoa  jiir«  praefcripto  cxamina- 
tos,  vcl  qu*mcunqu«  alium  probandi  modum  lcgitimum  admit- 
tcrc.  Ubicnimratio  iurisfivcconfuctudinis  introdudx  ces- 
fat,  ibi  quoquc  ic^  cc(T*u  Juris  cjufdcm  dispofitio  juxra  vulgarc. 
Maximeautcmhocobtincrcdebcr,  ubi  tatio  diamctralitcrcon- 
traria  zme aOlero  di^,  l§c.  allcgara  communitcr  inordiiiario  ju- 
dicio  proccdcndi  frrqucns  &  ufitata  pugnac ,  vcl  ejusdcm  laltcm 
pcriculum  cft  mctucndnm:  Etiam  propccrca,  quia  caufas  ordi^ 
narias  fummaritcrtra(fbrcliccc,  ctiam rcoinvito,  fi  judiciaequu 
idfucrit  vifum  ,  utlitcs  absqucpaTtisalcerucrius  pra^judicio  mox 
finiancur,  fumpcibus  parcatur,  &  quae  faciiiori  negocio  poffanc 
dcfiniH,  ncambagibus  &  prolixicateimplicentar,  Dri.  Carp-^ov. 
inpocejf.  art,  i.tttjur.  6i.  Sedhoc acccpcum  vcl infalvo  jurc 
agnicionis  Chyrographorum,  aliarumquc  privacarum  fcriptu- 
rarum  :  hocmodo:  li  crcditor  querela  ^<  pecicionc  fnmmaria, 
originaH  producentlo,  concra  debitorcmcxperiacur  ,  &  agni- 
tioncm,  fivcjuracam  diffcsftonemurgcar,  ad  altcrucram  hic  cft 
aftridus  :  Ubi  vcrA  rcus  agnoscir,  falviscamcnfuisexccptioni- 
bu5,  adcarumprobationcm,  vci  pcrteft-cj,  &  aliamlcgitimam 
probationis  viam,  maximc  veto  per  tcftcs  ranquara  modum  p:o- 
bandircliquisdigniorcm^  validiorcm,  MafcArd.  de  prob.  vo[.  /. 
quitft.  s.numero  &  9'  foftproem.  cft admiitcndus :  Itatamcn, 
&pr'u$  ,  folcnai  5c  diligenii  admoBicioncdcvicandoperjurio 
prasvia,  juramentum  calumnisein  propria  perfona  prasftet:  jdcj; 
infavorcm  creditoris,funditam  inrcntioaem  habcntis,  &proptcr 
prafumptioncm  contradcbitorcm  hoc  in  paffa  militantcm,  in- 
primis  autcmad  fimuJtancam  litium  abbrcviattonem  tam  con- 
▼cntionis,  qaam  rcconventionis,  ncc  nontcmporis  &  impcafa- 
rum  fublcvationcm.  Bonum  enim  cftrcmcdium  ,  tammi- 
nncndarum,  qnim  abbrcviandaram  litium  ,  quando  juramcn- 
tocalumnia?  ,  folcnni  &  fidcii  dchortatione  pcrjurii  cvitandi, 
cumfuii  cercmoniispraemiflTa  ,  litigarorcs  in  propria  pcrfoHa 
jurare  tcncntur.  Dc  quo  prolixiiis  in  diifcrtationc  mca 
iaridico  P^litica    »   dc  jurcjurando   in  alccrius  animam. 
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ji  Modohocprocendiobfcrvacomulti  crcditores vcl  rolutioncm, 
vciaiiamconvcnticxceptioncTj  probatum  iriiiun  ignorantcs,  II- 
mulac  debitores  malam  caufanifovtntes  i  tela  judiciaria  ultroab- 
ftincbunt:  Quodalioquin  ilios,  ubi  procciTuscxlecucivus,  inme- 
moratii  fuis  tcrminis  ftrjcftim  (c:rvatur,&coiivcntLiS  cum  cxccptio- 
nibus  (ufsincontinenti  non  liqnidatii»  femper  ad  pioceflum  or- 
dinarium  rcmittitur,  non  clTs  fa^fc uros.  Ec  contra  p  occffu  recon- 
vcntionis  ordinarto  vcntiiando,  proptercjus  proiixitatcm>  &  im- 
pcnfarum  multitudintm  judiciocxfecutivo  pulfati  &eiccu$fi,  co- 
tumvc  haercdesj  prisfertim  qiubus  obllat  res  ai.gufta  domi,  cau- 
fas  cfTe  deferturascttam  ji>ilis(in'.as,  6c  a<5lores  dc  fua  iniquitate» 
qua;  variis  potcftcontingerc  modi$,in  fip^ugavifurosjquivisfacilc, 
intclltgit.  Ncdicam,  non  infrcqucnter  uiuvcnxrc,  qnodrccon- 
vcntioais  litc  nimis  diu  protracta,  reconv^ntus  intereafacultati- 
buslabatur,  cjufdcn^ue  inopia  r^convcntis  a(5lio  cxcludaturj& 

3^  cxfecuiioinanis  redJatur.  Exindc,  quia  jufiiriae  proniovcnda 
confuiitur,  i  ftat  itis  fi ve  conr  rrtudine  coiitra  jus  comn  ifniintro- 
duv5lis,hoc  in  pafTu  rcccdi',&fccu  )dufn  jus  commune  procedi,Rei- 
publicae,  Sc  privatoium  intcreiTcomninD  arbitrox.  Proui  etiam 
in  fpecic,  quin  dogtfia  Saxonicjm  de  dccernendaexfccotionead 
fa(ftam  folius  inftfumeiiti  cxhibitionem,  contra jus  commune cft 
introduiflum,  tcmpcrandum  profedi  id  fic etit,  ut  q»aniQm ficri 
potcft,c6  minhs  reccdatur  ijurccommuni  Dn.Carpz.ov,  inprocejf, 

3  3!;«''.  t^^'  ^^t,  i,n.  4^i47'  ^9,  Tandcm  autem  inficias ire  ncqueo, 
viamiftam,  quodigitum  intcndit|  Dw.  Cdrpx.evm  y  nimirumuc 
conrta  inftrumcntum  €,uarantigiatum  exceptio,per  tcftcs  fumarii 
cxaminatos  probata,  ad  impcd.endam  exfecutioncm  intcrdum  ex 
aqno  judicisarbitriopo.sfitopponi  ,  non  cfTc  prwtereundam,  fi 
mod6  crronca  cj»i<  obftacula,  dc  quibus  dixi  ha<ftcnuv,rcmovtan- 
tur,  &teftes  admisli*:  articulis  brevibus  &  fubftantjalibus,nec  non 
intcrrogatoriis,  jurato  &  ritc  cxa.T»inentur,.  Joramcntumenim 
eft  de  forma  probationcs  per  teftcs  facicndae ,  /,  jurisjurandi^.Cde 
tej{ibXAn,bortAmurqu£fly^,  Etiam jorcdivino,  Crot,de  tejitkfdrt. 
34  7.n,B& 4'&ipfeDn.Carproy.  tnprocrftlt.i  4rt.i,n.  44.  Exami^ 
nattptamcnhaec,  dcbct fictiin contincnti :  Quod  quidfit,  & 
quantHm  tcmporis  requirat>  jurc  cotnmuni judicis,  tanqoam  bo- 
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AiViii,  •rbitrio  tribuitur  :  intcrnis  hlsce  noftrij,  Tran.VtvMcifj^^ 
9Kif  &fqq.FruiV>uAm,roii.  C9nf.  49-^,200.  &fq,  H^eljener»}n obf. 
ffd^:lit.iA.veru,  alfiitMZ  HudinieY.cent.  i.9hf,  it,  n,  S,  JurcSaxo- 
nicocftfpaciijmrcxrcpfiniaiiafum &trinmc!ierum,  Matt.  Coler. 
di  proceJfexfecut^p4rf.4,cMpy2.numeroio,Jndr.l{jucbLpaTt*  2*  qudft. 
2j.numero  104.  Exct ptioncs  «nim  juftje&  relcvantcs,inftrumcn- 
to  pubiico  fi ve  cxrcciuivo  oppoiirae,quamvis  altiorem  indaginem 
rcquircntet,  a  ftaruto  cxccpfiont*  rejicicnte,  non  cenfcnturcx- 
clufa;,  quando  faiu  in  prompro,  &opponens  rercoffertincontj- 
ncnti  probaturum,  atqac  fint  ditficaltate  probari  poflunt  Car^rvif^ 
/uper  rittbs4S  Mj^V£Cur$^Titu /66  numero  j 7  (itanstextum in  l.fi  is  4  qu^ 
S.  uOtboc  coUtgit  Eart.abtmt,  ff.  uttn  pojfeff.  legator,  Ludov  ^omun 
Conf  144  numero  ^,.  Dectan  cotjf.  424,numer9  ^  &  conf  46y  n, 
^&  'j.  Fran.  jinton.  intra^.delt^uid.infirum.confid.4  numero  71  ^  foL 
40S  Fran  ViV.  decil.  Neopol, /07  numero  4,  Fran.Ntger  Cyriac.  Itb. 
2^controvetf.forenf.  i24numer9/^  &  f^l-  Ubi  ctiam  pro  rationc 
adducit:  Dolosc,  dicitur  agcre  ,  qui  petit,  qnod  rcflitucre  de- 
bet^  Cdp.dol9^S9-defeg  jur.  tH^l.  dolo.  facit  S,  f  detxcept  doii  l. 
in  C9ndepin.itione  /s-^.  i^.  //o/tf.jf  i/^  rf^.  )'ir.  HincconftatratioiicTi 
rejcdionii  cxcrptionu  al  orcm  mdagincm  rcquircniium,  non  tam 
conliftcrcin  modo  &  (pccic  probationis>  quam  in  mora  &  diffi- 
caltateprdbaiidi.  Conrcqaentcr  &  cxrationis  hujus  idcntitarc 
ni/obrtarc  videtur  >  q'j6  niinuscriam  a(5lori  fupcr  exccptiorie»  . 
nonfrivola,  fcd  rc!cvant;  opp^^fi^a,  juramcnrum  inconci- 
ficnriprjcftandum  dcferri  qiXJt,  ii  mod6dcfercns 
pnus  jurct  decalumnia. 
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Si  reus  fxpejifa^  litls  ex  itiopiafoh  ere  nequit^  ctn  propterea 
pma  eXifpcrari^  isr  rcusprceter pccnam  carcerationU 
Velrelegationis,  quam  juJex  ei  hnponity  fujli- 
gariposft  ? 

tljus  quo:ftioms  affirmativem  formalibus  verbif 
rcpcrler  icdor  a  Dn.  Carfz.ov.wpra^.x:rim/htTr, 
^3.  ^u^.  13S.  numero  j^.  mirabiliter  infartam: 
^ Ex  rarione regulas  gcncralis ,  afb  ipfo  tam  inique, 
^quaminepte,  &  latiiis  ,  quam  decct  extcnf*: 
yrv*to<^s>**^^>^Q'"^^  nimirum  ,  quinon  habctin  aere,  luat  in 
corporet  fecnndtim  Ifiquifid  7.  4.  wjhvoss.  Jf.de jurisdiclj.ult. 
ff.de tnj:i5Voc.l.  quictinque     C.  defery.  fugit  l.  i.  ivj^ti.ff.  depeen.  Et 
M$ller.  ad  Cotjfiy  EUcl.  i2.ruwero  7.  &  S.part.  ^ .  Mt.  ConfuU.  Sax. 
tom.  2.  p^trt.  4.  ^u^fi.  52.  riuntero  j.  &  6.  VemmcnimvcrA 
iruftracitat  hafcc!cges2<:  Dd.  ,  imoquam  impcrtincntisfjmi. 
2^  Nihilnamque  ,  &  nc  vcibulum  quidcm  in  lis  rcpcritur  dclitif 
cxpcnfis,  fivc  dc  rco,  qnicxpfrnlaj litis  cx  inopia  folvcre  nequit, 
fcdloquuntuxdeipfacanfaprinopali,  injndiciumdcdu(Sa',6c  dc 
rco,  cuipana  pccuniaria  fuo  c!c)it^lo  probato,  jure  dcflinatafc 
ordinaria  (  ciim  in  cxtraordsuaria  &  mnlda  didum  axioma  non 
habcatlocum  Speck^awccnt.  /.  guaft.40.  infin. )  a  judicevcnic 
fmponenda,  quamob  paupertatcm  cxfolvctc  ncquit  :  Idquc 
3  cxhacruicnc  (  qua!  infupcr hlc prorfusccffat)  nc  njmiruni  c- 
^cntcs cludantjudicia,atquccriminafuadoIcK  pcrpctraca,alio. 

quin 


4^50 

qrin  recun'3TTt*r  plcdtcnda  ,*c6m  Magifimus  jCjont^^^Tt!^  rerant 
•  o(i  ipfi  fcn(us*oculorum'&  intpll- 

^  ^^i^^c  perrinctcffatura  ^i/i  w  i(^,  /a;...u.  ^^iu.ju^ 

,  hifltt.  deaaton.    Subfidiarium  tcrc:umpraebcat .  cui  noii 
i  pccum*a.  ^  r  •.a.."' 

? .tcrca  iniuigit  DnCarj^^m  npydt.oc'^i:YnV' 
[  Ura  Icgcs  Icriptai  &  natyralem  «q 

:ci  ^      orcdifponunt& jubcnt ,  quando 
reminproccfium  ,  contiacojinflitutum  ,  fur. 
atqijtpropriisftfsdefcndcrc  ncqucunt  >  ut  tunc  cxpubiico  im- 
pcnl;x  pcxfolvantur.       Qucd  itaqncin  favcrcm  reorum  ,  tgi-  ^ 
l    ftatc  laborantium  ccU  Dcrfonarum  mifcrabilium,  G^tl,  /.     t  w. 
^    ^o.&otf.  99.n.  r,  6-  2,  Matt.Steph.  4tl  cenjl.  Crim.  CaroL  j.  art.  1/4. 
cfl  introdudum  ,  ncquaquam  m  ipfotumodium  &  maximum  , 
iricparabJlcque  honoris  damnnm  atqne  gravifljmjm  corporjls 
aiSfdioncm  cft  diftorqucndi'm.       Infupcr  prqftituit^fcfc  Dti. 
Cdrfz.ofm  di<3afua  hujus  quaeftionis  affirmativa  in/Tgnf  atquc  i 
evidcntirnmae  abfurditati  ,  juxta  ac  crndch^tati.  Nanipana 
carccrationis  vcl  iclegationis  ,    qujm  judcx  proitrr  caufam 
principalem  Commiffi  dcHdi  imporilt  ^  long;  ior  cft 

quamfuftigatio  ,  quas  intcr  pocnas capTtalcj  reu^nciu;  ^w^y?. /0' 
duAi.meA2,     .  Im6  ,  nolla  cft  comparatio  intcr  fiiftigatiouis 
fupplicium  &  pcjf  nam  carccrationn  atque  rchgationn!       ^>uid  ^ 
itaquc  dicf^u  ntdum  fa«ftu  cxcogitari  potcft  '^^ '^-^^^:  crude- 
Ifns  ,  quam  opinio  Dn,  CarjiLovn  anti  ni:  4  ,  qua  . 

vclr  ,  urincjfj  delidipoena  carccratiom'$  vci  leicgationjs  pu- 
n*'c  i ai  ,  rcuiobiriopiam  non  lolvcnsiitii  cxpenfdi  poffit  eorm 
fyftfgari. 

Siccn(ur«CrImin2li  sGquccftcnt  obnoxii  divites  &  porcn-  J 
tioref,  ,  vel  exiir.ia!  (ortis  homines  ,^atquc  font  paupcrci  & 
cxiguae  fortis  ,  tot  &  tantos  errorcf    Carpzovianos  horrendoi 
'  &  dctcftandos  pradica  Crirninalij  extra  omne  dubium  ncqua- 
quamrccepiflet  9  fcd  ambabusmanibusrejecifrer. 

AdvcrtcJtaquCj  ti:judcx,  r     '  rr.-]  Aas  caufas  ^ 

parrpfilrum  ;  Nam  ed  temporc  rcf  dcudutnquc 
c/ltotamemoria  »  quammifeium  &  calaa)itofum>i(g^nuijudi« 
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cantium,  &i4militcr,  qnAdtunc  calum,  vcl  infernHi  crtiatBr » 
Pfout  religJosi  monct  Fran,  Vtv.  decif.  Nedf,  it^numnot.  Huc. 
facJttcxtasgeneralishufTiani^fimai  /.  perfpicien^mn,  ff.  de  fetn. 
ubidicitur:  Pcrfpicicnd  im  eft  judici,  ne  quid  aut  duriuiaut 
rcmlsfiiis  conftituatur,  quamcaufa  dcpoicit,  Ncc  c nim  fcvcri* 
tatis,  Wtclcmentiaegloriaaffci^andifft  ,  fed  pcrpcnfojudicio» 
pco  it  qii«q  jcrcscxpoftalat  »  ftatucadumcft.  Planc  in  Icvio* 
ribus  caufii  proniores  ad  lenitatcm judiccj  cflTc  dcbcnt :  in  gravlo- 
ribusvcr6>  fcveritatcmlegam  ,  cumaiiquotcmpcramcnto  bc- 
nignitati«,fubfeqai  debcnt.  Ha<^cnu$  vcrba  tcxtu)  «Ic  quacunq- 
caufajud  cialitcr  ventilata.  Qjid  itaque  fic  fentlendumde  ex* 
pcnfis,  a  reoproptcrinopiamnonfoIuti$>  neminem  (anijudiciL 
XI  larctcpesfift: 

Ntqucquairant  iniquiifi-noa/Tcrto  Dn.Cdrp^vii  ,  fupri 
allegato  loco ,  n.  J4*  abipfo  annexaduo  prasjudicia,  rcfponfo» 
rumS^abiaatusLipfienfii.  In  hitcc  cnimnulla  fitmcntio  fufti- 
gationis,  fed  biennalis  rclegationis»  cx caufa,  quod reus ob  paa< 
pcrtatemc^pcnfaf  litispcrfolvcrc  non  potuifTet.  Quanquam 
cjusmodi  quoqnc  relcgationis  pocna  juri  &  aequitati  adverfctur. 
Namqueinavilibus  Judcxgratis&tbiquc  fportnlis  teneturju- 
ftitiamadminiftrarc  paupcribus:  juxta  prasccptom  gloft  in  fi 
tibi  qnoque  tn  verb.  grAti*  in  auth,  de  mjinddt.  princip.  Viv,  decif  z22.it, 
tl,  Qail,  I.  obf^^  numero  ij  Mjvfing.  cent.  4*  ohf97,  numero  /. 
Mult6kaq)uc  magis,  veluti  a  Oi,  pa^fim  inculcatur ,  fncrimi- 
n^libuf  ,  inprimii  antem  pcrfoniioniferabilibus  5  Qualcsfue- 
riintrciifti>  bicnnali  rel<?gationemul(aati,  nonunatant6m,fed 
dupiici  rat^one,  ni rnirum  &carceris,&  paupertatis. 
14         Namq^carceratosenTe  perfoiiaimifijrabilei,  co  Jniq;Cau(as 

tanquam  al  ^irum  mifcr  «bili um  perfonarum cftc  tra(f>tndaf*ncmo 

porcft  dnbira^c»  Vtd.CjnJ  /,  C  fuandoimper.inter pup.&fid,l  fin. 

C.  deuftod.reor  Htfpoide  ^Aarf  in  praa,  Crim.  fl.  attmgam.  n.  7s,  76. 

&  S,nuncyidendumn,i\.i2.i3^  Matt  Wefemb^conf.  97 j 2,& fnqq. 

Isqie,  qniadebpaupercft,  utnihil  habcat  in  bonli,  mifcrabi-. 

linr  «ft  paup?r€,  mopc  &  mendico :  inter  quos  Do<ftorc!^  faciuitf 

d  ff/-rcnttam,  Gail  1.  obf  r^i.n.S.Iafmifi  conflamen  J44,ff.folut. 

ma$rim,^Aibi4,n.39.t^fii^.de(ifi7P,  Ex  ha^tenBsdiais  pru- 

^cntet 


dcnxtu  pU  &  Icgaliccr  colligi  ncqio  non  yUct,  ^n6d  etlam  pflcna 
pccuniaria  ,^  ex  deliao  &  caufa  principall  imponcnoa  ,  qaantara 
lalvi  juftitiahcripottft  .  ob  fortunseinjuriam  naturali  commi- 
lcrationedignispotiiisflt  mirjuenda  ,  quara  augcrda  ,  &miti- 
ganda  ,  quim  cxafpcrand«.  Exindc  porrA  fcquitur,  efTcab- 
iurdumrcQroegcnum  ,  mediis  pcrfolvcndi  impcnfas in  procefr 
fumncceiTariisdeftitutum  ,  proptcreagraviuspleacre  ,'quarn 
ipC^e^^ceffus  ,  obquem  vcoit  condcmnandus  ,  patitur procor- 
tio&qualitas.  Acccdit  ,  quAd  muiaaob  inopiam  rcraitratur. 
per  /.  iUtcitM,  6.  ^ .  fin.f  de  off,  Trdf.  &  ihi  Bart.  BaU.  in  /.  acceptam.  2j. 
C.  deufur.  Koland,  a  ValL  voL  2.  conf.  ij.n.  45,  Quid  itaque  fitfla- 
lutndnm  do  quatRione  hac  mcapropofita  (rcpcto  j  latcre  po- 
ttftTieminem.  ' 

Nclcaorbcnevolus  mihivelit  fucccnfcre  ,  rogo ,  qu6d, 
ficDti  hunc  ,  ita  ctiam  plures  aiios  crrores  D^.  Carpz.ovii  ,  un^  ' 
eademquc  fcrie  ,  &  continuata  progrcflionc  (quodajioquir 
tuIlTcchcri  )  &  ita  brevius  non  commonftravciim  ,  fcdoL  ^ 
per  iingularcs  quoeftiones,  earum^ue  refolutiones  ,  difcutv;e 
atqucrffclltrcmalucrim:  Caufa  tnimhujasrci  h«ccft  :  Qu^i 
pt)  quAd  autoritas  Dw.  C4r/)^tfvif ,  inprimis  in  Criminalibr-  iV 
dcnus  fcrme  abomnibus  habcatur  m?gni  ,  &  exinde  , 
quam  crronci  6c  detrimemofl  ,  in  ingenti  tjus  oper^ 
Criminalis  reperiacur  ,  prafcrtimfi  paucislatcatin  vcr' 
pfum  non  tam  facUi  quiaquam  adverccre  ,  &fibi  at  - 
queat,  quam  fiper  qi;aeftiones  fpecialcs  jurium  fundini€nts5, 
^dcccndi  rationibus  fuffultas  quodammodo  latiiis  &  accurati&t 
dcmonftratnm  fic :  Ita  cnim  magiiin  oculos  &  in  confi 
ilcrationcm  incurric  ,  ac  memorti 
ccnccur. 


Lil2  QIJM 


QU^STIO 

OeXAVA  • 


4nclaufula  hhelli :  Super  quih(^m?uhf4f  iff"/tfj^ulispetits 
Jihijus  <sr  jujlitiam  admimjlrari  omnimdtori  modo  : 
^^uehaheat  eJjfeSlumln  c^ufts  crimmalihu^p 
atquemCivilihus^ 

cnrilibuf  claufulam  hanc  falutarem  dlAam,  pro  /al van Jo 
fiHo,  tanquam  herbam  Betonicam  magnap  cffc  efficaciar, 
1  'UnDd.fAsfimf  nullumcftdubium,  ur ejus virtutc>  &cffc- 
aintcr  caetcros  potisfimoomnis  a<5lio,  omnc^ue  rcmcdinm 
JU5  omnccompctcns  &  rcfulran»  cx  narratis  ,  in  judicium 
^lMtv^om  cflTe  vidcatur,  ut  ctiamcxinde  fupcr  non  pctitis  pro* 
«iWichitom  fuiiTcin  Camcralmpcriali  tcftctur  Gatl.  /.  ohf  4t. 
1  i.i z.  Quia jLidcx ccnfctur per hanc claufulam intcrpcllaru^, ita 
utofKciuw^  fuumimpartiriposfit,  &  fupplcrc,  Alyb  tn  c.  fiti.  in  fin. 
de  lurepifUiAngeliin        omrnumnum.r-  Inft  d€4it.&  Jaf  indiit. 
emniumn.  147-  Hincquoquctru^ns,intcrtfIc  &expcnfacadjtidi- 
cantur,  quamvis  non  fint  pctit« ,  Mynf  ctntt  -f .  obj.  s S-  numero  4^ 
&fqq'  Guil.  i.ebf  /oS.n.  7  &ohf.  /;/.  n.  21  zs.    Ex narratisdixir 
Quia  dfdaclaufuianunquam  opcratur  quid  ultrain  libcllo  cx- 
pTtiT^,  JnfmTebar  in  (omp.decij  tit  iis-Bjdbr.  quoseiFcdus  non 
prodijcat,  Metjoch.  i«  pralud.recup.  pojf  n.  7'Bdrbat.  vol.  s-^onf.^i^ 
coi.fen.HartmVift  qudft.^S-n,  2f.  Ncquccffcd^iim fortitur,  quo^ 
ticNCX  narratis  rcfulta^aliquacontrarictas,  Bald.  inl.  z.C.deprom 
iat.  Hmm.       di^>  qudft,  4 j.  n.  2j.  Quia  cjuAinodicIaufula  non 

tolUt 


4^4 

toUitvitiumcontrarictacif,  Ttfdt.dtH^  ttt  is-ruWtc.  'Capjf.dectf: 
f6.n.  S.  Jleffch.  hb,  2,}rd[,4f.n^  4'B^tALucens^dec\f,  i42,rf,non 
4bft4nty  AdYeriendam  quoqiit  hoceft>  qu^d  (li<lta  cla  ifula  tum 
demummemoratu  producatcffvctum,  quocies  id  in  adorls  zcdit 
commooam,  ffcui  vf i6  lliiiipfiuyredundatdctrimcnruai.  Et  tunc 
potiusflandumcllconclufioni  »  quam  ut  libelli]5exdi(5ta  clau- 
fala  generalf,  contra  intentioncm  a^^oris  fit  extendenduj,  uiUx.' 
y$l.  t.  C9nf.  2oo.n.^.  Idf  4.  omniumn  is  Infty  deaSl.  Neif^n,  conf 
7^.n.  Ubi  inquit :  Claufnla  haec  apponitur  in  favorem  aftori', 
nonigitar  dcbct  inejus  odium  rctorqntr?,  c-inteUexmm  de  judic, 
L  ^uedfdvore.  C,  de  iegih.  Hdrtm,  Vtfi.  dl^  qmtft.  4S'  n.  26.  Hxc  Sc 
inemorata?claurula6  falutaris  cffc<^u$ita  obtincf^tin  civilibus; 
Anauttm  itidcm  in  Criminalibni  ,  nuncqaaeftioniscft  ?  Affir- 
mat  quidcm  hoc  Dominus  Cdrpzorm  tnprail.  Crim.  part.  5.  f  «<f^.  ro^ 
ttnmcror^.  Cuietiam  nonnclli  aliiadftipuiantur.  Quidam 
cxcopfuctudineclaijrulamiftamappon^dicunt,  dc  effc<5tu  cjus- 
demnihil,  in quoifcrmi quadrat  ,  qu6d  fint  inftar  cantovum, 
qui  benc  cantant  pf  r  prac^icam  ,  ncfciunc  tamcn  rationcm  fui 
camuf»  &  fimilcsPMtacis,  qui  ftanttn  Palatiii  Dominornm  & 
ncfciunt»  qtiidloqoantur,  Veluti  ex  Lud.  i(pm.  ftn^.SB-  Erafm. 

4.  dpophteg.  numero  1$.  dcclaufula  hacrcfcrt  Dn.  Caip-Lov. 
injunlfr.  for.  pdrt.  i.  conft.  2.  def.  is-  numero  2.  Inco  antem  ver- 
titurcardohu]ui  isegotif  ;  Si  in  libello  accufatorio  vcl  inquifi- 
torio,  qucmconflitutui  Fifcalis  exhibcre  folet,  cft  omiffa  facpe 
didaclaufula,  an  rancporcftatijudicii  quicqaamdeccdat,  quA 
minii  cxofficio  apqucpoifitfupplcrc& ferrc  fcnrenriam  ,  pro- 
bationibus  conformem,  contra  accufatum,  atque  ficlaufula  ejui- 
nicdicffctlibelloawnexa.  Quodneminem,  puto,  negatnrum: 
Cii  y\  prim^  judicium  crimtnale  magis  jus  Rcipublicjc  ,quam  par- 
tiirefpiciat,  &  accufarorc  dchftcnrt  f  vcl  quod  perindeeft,  ali- 
quidomittentefivcncgligcntc  )  Judcx  &  officio  accufarioncm 
nertcxerequeat  inchojiram,  mfemb  mparat.de dccufn.  12  &  iH 
fitati  Bart.  &  Bdld.  Dn  Carp^or.  dt^  quajl.  num.  16. 17.  it.  Plurcs 
rationcf  vidc  ii»  detmd.  /  ^«^/f  2.  per  tot.  Imo  tcncatur  ,  curtl 
Rcip  iblicitmtcrfir,  r.e  dclinftamaneancimpumtaj  di(i.  decad. 
qmU.  s.  tf^lp.  tQ.&th  fitath 
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i  Sccvtnih,  quippe»  qobd  concIuCo  Izbelli  id  criminali^ 

busnondt  necelTaria  ,  nequcut  fcntentiafirHbjIlcconronnis» 
pertext.  L  /.  calumniatoribusjf.  ad  Turpill.  lul.  Ciar.  in  pr.  (ri^ 
minal.  fin  qudft.  12,  yfultimo  quaro zt.uhiplures  citat  Gua-^n^ 
tra^.defenf.  reor,  defenfs*  €ap.  4*  numero  2.  Reufner.  liL  decif. 
jS.numero  S2.&]eqq.  Sedexprobationibujinlibello  accufaco- 
rio  omilTa  posdnt  f^ppleri,  GuajL^^jn.  dtil.  loc.  Ergo  in  caufa  cri- 
minaii  fivc  fiat  conclulio  in  libcllo,"  five  non,  liberum  eft judicii» 
Utvcleamfcquatur  ,  velneglrgat,  &  ^Ww^  quam  cft  pctitum, 
pronancict,  Myn(tng.  cent*4.  obf.sr.  Wejemb.  di&.  loc,  Hinc 
propter qualitatem  tnIibellonondecIu<5lam ,  poftmodom  auteni 
reodatacopiaaudito  ,  probatam  ,  fequi  potefl  condemnatio« 
Gome'^  ttt.  de  delici.  eap  /  /  .  numero  h  Gu<ix.t.'fn.  diH.  loc.  Kon  au* 
temvi5c  cfiicaciaclaufula?  falutaris  ,  fed  latione  officiijudicif. 
Idquodctiamfatetur  Dominus  Ca7pt.oviw  di^.qudft.  io6,  numero  i^^ 
17'  Jt. 

Acccdittertio,  quAd  coaclufionis,  quae  in  civiHbus  tte- 
ccfTariA,  &  pro  forma  efFentiali  requiritur  ad  falvandam  eam, 
anncctaturclaufulafalutaris.  Quaf  autcm  ncccsfitasin  crimi- 
nalibusprorfuicefTat.  Ncgato igitur five  remoto&  nonconC- 
ftenteprincipali ,  fublatumquoquecft  accefforiam,  /.  nihil  dolo 
129  hde  R.I.  £t  ciaufuia  acceffbrifle  non  dcbent  am* 
pliare,  autaltcrare  ,  autmutarc  principalem  difpofitionero. 
Dec.conf  ^oj.numeroi.&confs^s-numero  14.  &  Clement.  i.  infin] 
de  prdlen. &L  ult.  C.  de  non  mm.  pec»  Fab.in  Cod.Iib.  4,  tit.  zi,  def  iS. 
mmero  20.  in  aileg. 
S  Sicuti  igirur  in  crimfnaiibus  conclufio  ,  eique  annexa 

claufuJa  falutarij,  accufatori  ,  velei  ,  qui  locum  accufatorii 
tenct,  nonprodcft,  icaquoqucaccufato vcl  inquifitonihilnoccr. 
Quippe,  quidjudicisofficiumfit  ,  prodefenfionercilaborare' 
&quaercte  ,  in^^o  fupplcre  &  adjuvarequovismodo  defcnfionei 
rcorum,  ctiam  idnon  petentium,  Lfinon  defendanturi^.ff.  de  pan 
L  i.ff  de  qudft.  autb  quifemel  C.  quom.  6-  quand.  ludex.  Wejmb.  conf. 
4ynumeroi79.  Dn.Carpt.ov.injurupru4.for.  part.  4,  conft.  g.  def 
S.numero  4Mde  obf  meoi  Crim.tit.  i.obf  12.  numero  2.&obf.  tt\  / 
&tit.  4.  9bf  2,  nunufou.    mfemb.  in  f  arat.ff.de  accuf,  n.jj. 

Et 


45^ 

It  obediemia  quinti  ptjecepti  fit,qu#  mandit«r,non  tantiim  »o 
occidere,  vclyitKproximi  noftria6grifacerc,fcd  cum  adjuvarc, 
&  promoTcrc  in  omnibus  vitaf  «cccjdtatibuj,  Confcqucntct 
fupradiAaUniitatio,qu6i<iDnclu{iolibelli,  eidem^ucfubjunifta 
claufala  falutarisincivilibus  vergcredebcatincommodam  a<fto- 
fistantum,  incrimiiialibuslocumminimciiirenit,  &fru(lraap 
ponitzir,  O.nniaautem  ,  ptoquarto  fruftranea  &  fupcrflua 
funtrcprobata  /.  /.  ^  quilnu  idenor  C9d.i  fiw.  C.  qut  ddmitt.in 
h9nor  poJf.&  in  ff9tm.  decretdt  thl  tefecdtit  (uferfliiucUm.txivi  f. 
qHdmvkuhijCardin  n,  229.^0  ferk.Sti. 


aU  iE  S  T  I  O 

N  O  N  A. 

Aiitnjurutyerhalioffenffi4^  agens  exlege  Vijfamm^finl- 
totJloremcdiOy  isr pcrpetuofiUntio^  Mjfiimanti  tm^ 
poJitOy  tllecmtra  hunc  'mjuriarHmexperi^ 
ripos/tt  f 

Egat^ram  natait  Dti  CarpteviM  in  fra^.  ertm.  fart, 
2.  qtuft  fj.numeroi? ,  &  fe^Q  C'jm  rationibusibi- 
dcmaddui^is:  £c  qnibuifunt»  q»^6d autrcmedio 
I  cgii  OifTimari»  aut  a>5tion*»  injuriarnm  expcriri, 
in  elcdioncinjufiati.  quanqnam  ci  quoad  vindi- 
dan  juTij  fimulobnncndar-,  confiiIt*ui  fit,  hanc 
eligcre  :  EtquoJ,  fi  injuriatus  rcmcdto  !cgisdiflR*mari,  utaturt 
arq  jc  exeo  agar,injuria^  (eudi/Timaas.palinod  I  hand  gravctnry 
fcd  fiibpoc  iapf  rpetui  filcntii  acftioncmidvrfus  diflrimatamin- 
Aitucre  &  injurias  probarc  tcncatui.     Exquibus,  &  rcliqoff^ 


feiitircvidcmr,  yla  rcmedii  LcgisDiffamari  cU<5ta  &:firiitd  , 
,  aaioncm  injuriarum  tion  darircgtcffum.         Hifce  af  ccduii.c 
^  ctum  rationcs  fcquemcs  :  Quia  eligcns  adverfus  injuriantcm 
i$mcdiLjmI,egi$D2ffamari,  hocipfoinjuriarii,  c  cisvin- 
darn&poei^iamtacitiTcmififfe  ,  &fola  honor^  jdt^cihr 
fioncactuitionc  iiicnti6  dijffamanti  impofiti  contcniur  cffc  yi- 
dctur  :  QuActiaflci  tcndunt  IpGus  Dn.  Carfz.ov.  infTQCeJf.  iui. 
fit.  20.  artic.     Jiumno  47-  formalia  vctba  :^  Hac  Cquide^i 
poenacoerccridcbetcontumaciadiffamantis  ,  in  neglcftu agcn- 
di&probandi,  & malitiainffivolb  diffamando  ,  quiadffama- 
tushanc  poenam  pcrperuifilcntii  clcgiic  ,  cx  Legc  Diffimariil- 
lampetcndo,,  H4i:C4r;z:or.      Procul  dubio  memor  fivceic- 
3  periaturdiffamatusaAioncinjuriarun),  fivcnon?  famam&hc- 
norem  tamcnrcalitcrnoncontaminari  perrationcm  /.  ««.  C.  e/e 
famp  Uhell.  Carp^^iV.  infrA^.mm.fart.j.ijtidJi.  ps^numem  92 
Maximc hoc  remcdio adhibito.       Rcmiffae  vindidta  &  afiiojiis 
injuriarum  ,  prajr«mptjo\cl  ctiam inde  rcx^ultarc  vidctnr  :  Si 
cnim^  injuria  offenfus  conftituiffct  proccffum  injurlarum  inflitue* 
re,  hocfinedubio,  fcciffetftatim,  pcriculodiuturni  temporif, 
&cxindepcrituraeprobationis  ,  quasin  c^ufiscjusmcdi-fomofis 
plcna,&  quoddiciturj  luceclarior,  rcquiricur,  caufam  fliam 
noncommittcndo.       Poffunt  enim  interje<So  temporis  inter* 
vallo,  quo  proccffusLegis  DiffamarivcntiUtur,  tcftcs  mori,vcl 
quicquam  oblivifci  ,  velab  adver/ario  ,  autper  tcrtlumcor- 
rumpi  ,  vel  ad  minimumin  circumftantiisrelcvantibusita  pet- 
lurbari,  ut  injurIaruma<5luromultum^osfitnoCcrc.  Kemo 
autemprflefumiturproprio  juri,  &  caufaeproprific,  prarfertim  ju- 
dicialitcrproponcndap,  damnumvcl  cvidensdetfimentipcticu- 
lumallatiirui.       Di^a  praefumptio  vel  ctiam  indc  augctur: 
quia  ,  yeiutijameft  tadlum,  intcntio  adioris  injuriarumcxpcr* 
turi  plcne  venitpmbanda  ,  &caufa  in  proccffu  ordinario  pcr- 
j  tra^anda.  ^      Diffamatus  itaquc  plcnari»  probationrdiffidens, 
vcl  prolixitatcm  &  fumptnofitatcm  proctffus  ordinarii  n.ctucns, 
ycl  fugicns,  ficuti  non  indigct  plcna  piobatlonc  faa,r,  diffaznatio- 
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tiis,  fcd  fafficit,  fi  eam  probabilem  faltemfaciat ,  doctjmento 
aliquo,  velaliter.  Dequo  Dd.  paflim.  fta  etiam  ojdinariam 
plcnarif  probancii  viam  cum  ipCo  injuriarum  adione  rerpuiffc  po- 
tcft ccnfcri.  Proptcrcaetiam  non  habet  opus in  libcIlD propo- 
ftcrc,  rcum  malitiose,  fcuanimoinjuriandi  verba  contumeliofa 
evomDiflc:  Imo,  quamvis hoc fitutile  & ncceiTarium  in  aaionc  ^ 
fnjuriarum,  ciim  animus  injuriandi  &:  malcdicendi  adionisin- 
juriaram  bafis,  fiindamcntum  &  fubftantia  iit,  Oldrad,  conf  r/. 
n,j.Hen.Goden,conJ.  5/.0.  a.Mjnj.  decad.  r.  Te(p.  74.  ».  6.  Cothni. 
rol.i.)((p.is.n.k2,  In  proceffu tamcn Legis  d.ffamari  efTci  da- 
mnofum.  Sicnimdiff;imatusin  libellomcntjonem  faciai,qu6({ 
dUffamans  vcf ba  tnjuriofa  animo  injuriandi  protulcrit,  proprro  fe 
jugulat  gladio,  quia  tunc  ccfTat  difpoCtio  L  «gis  Dilfamari,  Bald. 
conf.  241,  VifodrdopHnciobh,  s,  Cdf  Covtatd,  ^dLegewDifamart  cap. 
S.n.  ss,fag.mM  242,  Accedit,  qu6d  nuHa  iegc  ht  cautum,  ur 
poftproccirumLcgisDiffamarihnitum,  difFamatus  advcrfus  dif-  ^ 
famantcm  adioncminjuriarum  dcnu6  infticucre  queac.  Cum 
itaquc,  quoad  vindidam  ,  ciusquc  cxfccurioncm  contra  inju- 
Tiantem,  a<5Hoiniuriarum  fitodiofa  ,  quanquam  quoad  honoris 
defenfionam  &confcrTarioncm,injUriati  iit  apprime  favorabiJisi^ 
C$tbm.  nl.  2.  rejf,  jg,  n.  los.C^var^yariar.  refolut  lih.  1.  cap.  n.n.  /• 
Bertkbi  part.  y,  concU  42,  n,  /^.  t4,  &  26.  Et  pro  uuitionc&  . 
conferrationehonorisprocenum  Lcgis  DifTamari,  ejusque  per- 
petui  liicntiipoenamolTenfus  elegerir,  utdjfFamans  pcr  novam 
injnriarum  a^ioncmpalinodia  non  fitgravatuius :  juxtaantidi* 
Aa,  &ipfiui  £>».  C4f;x.ov.tradita  inpra^.  crim,  part.  2.  nuafi  p^. 
■H.  i,7.&f<iq.&inprocejf,jur,tit.  20,  aft.  S-  ^-47*  Etodiofa  potiis 
fintrcftringcnda,  quamampHaftda  :  undc  in  matcria  injuriarum 
Old.iuprcgym  a^,Clafy.adi.iofubn,7'quawdiucompetAt.\\T\^txt%hso 
rabilcsinclinansdicitiMalohujufmodicaufis  aotflor  babcri  obli- 
vionifi  quamdiuturnijadicii  iequicur:  ftocprocclTus  Legis  Dif-  * 
famariobtcnto  ,  diffamato  noncflc  intcgrum  aaioncm  irjurja- 
rumcontradirfamancem  intendcre,  fcd  illum  proprio  arbitrio, 
&  elcAione fua  fibimet  viam  ad  eam  prorfui  praeclufifrc.  Bcnc  j 
tamcn  facit Judex  ,  ut  filcntiom  iilud  perpctuum  ,  quocunquc 
ctiamincafu  diflTamantr/cniiinjungendumi  mulda  aliquacon. 
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flringatur,  Imprimisdiffamato  campetente,  qaampoflea  uitVLt^ 
tit,  fi  rurfusdiffamaverit  :  Idqueinfavorem  diffamati,  qudtu- 
tiorfit  ab  ulicriore  diffamatione  :quod  reAc  monct  Dn.  Carpx.oK 
mprocejfujur.tit.  2o.art.  s-num.  i-f.^jj.c^^w  terministradtt  BUrtr.ai 
heg.  Oiffaman  ap.  //. ».  lo.&fqiq.  Nam  &  alias  indidio  &  dctcr- 
minattomnl<^iariimjudicisarbjtriocftreli<aa,  Bart.  Cafirens  Alex. 
4^ Uf  mlun.f.fiquUjiis  dicnon  obtem-  fVefemk  /.  (onf  ^/.««w.  pi, 
Blarer-  dt^.  los.  in  termmis.  Omnibus  autcm  hatflcnus  adduftif 
nouobftantibus,  Dn.Carp^^v.  fibi  contrarius,  CMtrariam  &  af- 
firmativam  quaftionis  propoficae  amplcditur  fcntcniiam  inproeeff, 
jur.ttt.2o  art  2  numero  S4"& fqq.  afiifulaturm.  Ernefi.Cothm.voi. 
ionf.n.  EtOtthone  Meland.in  comment.  Cameral.p.  i.  fuppltc.  7 3  foL 
t$7  iSS*  Quosfcquitur  Fmkclthus  obf  ss»  quasctiam proculdu- 
bio  in  praxi  obtinebit  ,  adioncm  nimirum  cx  Lege  Oiffamari^ 
non  abfoibcrc  aftionem  injuriarum. 
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D  E  C  1  M  A. 

Ve  Idniarum  isr  yeneficoYum^  coram  judice  <T  tormetttk 
fianttum  lacrymarum  ntentmc^  nec  non  taciturnita' 
te    fomno  in  Cijutileo judicium^ 

■Ncficium  veneficasinier  castera  refctt  Dn.  CarfMym  in  prai: 
Crtm.part.  i.qudft.  42.^.63.  fi  lacrymas  cffunderc  ncqucant. 
Cumco,  cundcm  quoqucerroremcrrat  Matt.  Berlich.part  4. 
'concl.  4.n  63.&alAaUegati  in  obf  meis  Qrtm.  ttt.  4.  obf  /-f  .Quod 
inrclligitur,  quandoinqnifitavclaccufaca  coram  judice vcl  tor- 
2.  mcmiiftandolacjymajcffundwcncquit,  ctiamficonjurationibui 
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compcUatur,  Idcob.  Spreng,  &Henric.  Infltt,  in  mARcontMefic.  farr. 
S^qudfi.  is.  Ubicenjuratloniscjufmodi  mirabilcm juxta,  acfu-  ; 
pcrftitiofum  fortiIcgum4uc  pradlcandi  modum  &  formulam  po- 
fttcrunc,  judexnimirum  ,  vel  prcesbytcr  (upcrcaputdeUti  dcla- 
tasre  manum  ponit,&  hart  profcrt  verba  :  conjuro  te  per  amarisfi- 
m  is  lacry mas  i  noftro  falvatore  Dominolcfu  Chrifto in  crucc,  pro 
fali/c  mundicflFufa5 ,  ac  pcr  ardentiffimas  lacrymas  ipfiusglorio- 
finimae  virginisMari»  ,  matris  ejusfuper  vulncrcipftushora  vcf- 
pcrtina  fparfas,  &  pcr  omncs  lacrymas ,  quas  hic  in  mundo  omnci 
faii^ii  &  clciai  Df  i clfudcrunt »  &  a  quorum  oculis  jam  omnem  la- 
crymamabftcrlit,  ut  ,ia  quantum  fisinnoxia,  lacrymas  cffundas, 
fi  noccnsnuUomodo:  Innomine  Patri*  ,  Filii,  &Spiritjs  fan- 
&ii  Amen. 

Contrariam  fcntcntiam  negativam  rct^e  flatuuntalii:  cam  . 
laciymasfandcrcvidcaturrosindifFcrcns,  &  pofnradclTc  vcl  ab- 
cffc  noccntibu5&  innoccntibuj  ,  itaquc  nequaquam  pro  iudicio 
lcgitimo  ad  torturam  haberi  dcbct :  Quia  necclTarib  non  ccnclu- 
dic  >  Sckmid.^el,  2.con[.\ArgentoYatenfi  SS.n.  40.&  4u  Dcber.t  au- 
tem  indiciaciTcurgentia  adconcludcndum  &  ccrta,  /;  pn,  &  ibtd. 
Dd.  omnesff  d.gu^fi.  vtd.oh[.  measprA^.  crim.obferv.  t.  ntim,  is-  tit.  4* 
Btnonprobathoccflc,  quodabhoc  contingitabciTc,  /.  neque  ho^ 
tatut  C.  d.  prohat.  Scbmid,  di^.  Isc.  Im6  in  magnis  Sc  infoHtit  animi 
perturbationibusplcrumquc  acciderc  folet,  ut  lacrymas  ftuporc 
quodamrctcntae  ,  non  emittantwr  ,  cumtamcn  inmcdiocribus 
mifcriis  c«  vix  comprimi  qucanc.  Excmpla  vidc  in  ebf  meii  Criw. 
-  fapram.  Uc. 

Idcm  contingcrcdclatifjin  triflibuscarccrum  clanftris dcten-  % 
tis,  &  omnium  amicorum  cifatu,  folatio  &  auxilio  dcftituti$,quis 
velitncgare,  quando  nimirum  adhotrcndum  torrrcr  torum  ap» 
paratum  nahuntur,  corumquc  carnificlna;  praeparationem  &  gc- 
ftientcs,  Isetabundisquclidorcsoculisfuisiniucfitur,  nccnonfc* 
vcri&/igororijudicisaccrbam  compellationcm  audiunt. 

Konitaquepoffum,  quinopinioncm  iftam,  quafcntitur,  re- 
tentionem  hci ymarum  coram  Judice  vcl  tormcntis,  ccrtum  elTc 
fignumvencfJcarum,  vcllegicimumindicium-^dtorturam,  fum- 
B^oftrc  dcmirandara,  tanquam  iniquisfimam  dctcflandam  & cx 
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jndlcio  pUai  cxplodcndam  cflre  cciifcam ;  cfim  Ijifa iiatara  &:na- 
turalisratiocarnrefellat,  iafuperctiam  ipfi.fitni  cjus  dcfciiforcs 
inficiasircnonposfint:  quidccflantc  tali  conllcrnationc>  &  pct- 
turbatione  animi  ,  mulicrcs  delat»  iacrymts  emittcrc^qutant, 
Sprtttg,&lKfi  inmdil.  m^lefic.fart.s.dia.^u^Jl.  if.  Vox  /cribunt 
cxprefje:  posfibilctameneft,  ut  piHinabfcntia judicis,  &cx- 
traiocum  ,  &tempus  torturae  ,  coram  cuflodibusflercvalcant. 
Et  addunt  ibidcm  :  fcrf,  quid  fi  diaboli  aftuti? ,  Deo  permittentc, 
«tiam  coram  judicerel  torincmij  maleficam  flcrc  contingcrct? 
Ciraflercnercdecipere,  proprium  dicatur  multcrtim.  Parom- 
pcrpcrpendc^oc,  quaefo,  letftoramicc  :  Mulicr  coram  judicc 
veJrormentis  ftando,  /ivc  flct,  five  non  flet,  maleficaeft ;  Sipo* 
Acrius ex  natura  maleficarum  :  li  prius  ex  diaboli  aftutia,Deopcr- 
mittcnte.  '  Sedquismanjfcftavit  hasczclofiy,  nedum  iniquisillis 
inquiiitoribus?  NihiioTninus  cx  corum  fcntcntia ,  non  flere  fi- 
gnum  vcncficarum  cft  certisfimum.  Miranda  funt  talium  fcripto- 
rum&  fuperftitiofa  juxtA  acnugatoriaanilia  narrata. 

l'acituTnitatem&fumnum  in  equulco  quodattinet,  fcri- 
buntquidam,  medi<inte  malcfico  taciturniratis  ( ita  cnim  vocant 
vulgaritcr)  diabolum  muhiscriminofis,  praefcrtimmagis  &  ve- 
neficisintortura  non  tantiim  organa  vocis  obftrucre ,  nc  posfint* 
loqui,  icdcriam  cos  gravi  opprimere  fomno ,  utncc  audiantin- 
tcrrogata,  nec  fcntiant tormcnta,  holcc  tamcn  pcndulos  fubmifsi* 
recitarcfcquentes  vcrfui.' 

Imparlbus  merttis  tru  pendent  cerporA  ramyj 
Dtfmas  &  Gefta4,  in  medio  sfl  dtvma  poteftif. 
Difmds  damnatur y  Geftoi  ad  aflra  levatur: 
VeHlIud  Prophctae .  ErucSavitcor  meum  vcrbumbonum,  reri-' 
tatcmnunquamdicam Rcgi.       Etficrcoi  tcrturae  applicatos& 
elevat05,aji»nt,  dormirc,  capite  dcclivo,  ac  fi  jacercnt  in  lci^o, 
absqijc  ulla  pcnituslamcntatione  aut  clamore,  &  ad  tra<5):us  chor« 
dgtjcos  cflTe  tanquam  ftatua  marmorca.       ^xcrjUd^  tJ^rgefl^f  i(in<t1 
ttfF^te^dfe3lct<n/  ijorcn  nnb@ef)en.    Sed,  fiopiUbct  virpru- 
dcns&dcxterhaecprobcpcrpcndcrit,  &  adnormamrcdae  ratio- 
nis ,  «ccnon«xpcricnti«  Mcdicorum  8c  Chirwrgwum  cixamina- 

vcrir, 


/erit,  vldcbitj  annon  fcriptorcs  ejafmodi  cgrcgii  Srperniciosf 
fallant,  &blUacu<r.  cfim  talia  tiant  nataralitcr,  teftc  poft  alios» 
praeftancisiimoilloMedico&Chirurgo  Guilihclmo  Fabricio,  iii 
pr*fationc  aiicc  Tiias  obfcrvanofics  Medico- Chirurgicus.      S  cd 
quiddicam  i«  PolJticii  v*^c:  Cujus  ito.rmalia  vcrba  funt  fcquen- 
tia:  Politicosquosdamcogaovi  ,  qui  captivos  in  tortura claufis 
ocuUs>  acfidorTiircnt,  oomuccfcentcs,  omniamlccIcratisfi.Tios 
eflfe,  ctiamcori  nrncaffivcrabant,  cumtamenid  naturalitcr lie-. 
ri  anatomia  no5 cdoccat.      Pcdus  cnim  adc6  conftrirtgitur  &  co- 
ardatnr,  arufcuU  L^nervi  rccarrcntcs,pcr  confcnfum  ita  afficiun- 
tar,atmirum  ^         homincm  in  maximis,  &  crudclisfimis  iftfs 
tQrmcntis  ob  c  ,  &  vix  fpirarepoflc:  Et  quia  cx  violcnta 

iilacorpotiscxicri.ionc  ,  fcCQndum  parnervoruui  colKquoquc 
afficitur,  ideo  paipebrae  quoque  concidunt,cIaudunturquc.  So- 
innus  itaquc  illc,  miferum  Captivum  ncquc  rcnm  cffe  fignKcar. 
Kabct enim  caufas  fuas  naturales  jamjam  commcmoratas.  Intcrim 
tamcii  ipi  hic  fomnolcntia  torturaenonnullosdc  totoobdormivifie' 
excxcmplis,  fi  opuscffct^  demonftrarcpoffcm.  Uucusquel^dbTidus 
Cujus  rationcs  nicuralcsplurcs  inanatomia  Vcfalii  cvidcnccr  de- 
monftratas,  vide  apud  cundcm. 

Excmplumfcio  ,  quodcontigit antc dccem  annos ,  nbiiX^ 
paupcrcu^a  qua?dam  faemina,  duriccr  torta,  pofteaautcm  proccfi^us 
nullitatc  iniquicatc  a  Supcrioribus  deprehenfa,  duabus  fcntcn* 
disconformibui,  ad  confilium  ICcorum  Exoticorum,  acu/aton- 
bus  in  cxpenfai  d^mnatis,  abfoiuta,  aliquotics  fandc  cft  contcfta- 
ta,  fcfcita  incqBuleopcndulam,  ncque  vidcrc,  ncqac  fari  qui- 
vifTc,  3uttc()anni*fm<^r(^cau(T/ TVCtKn)cr(9ettJC^  Cuivonvc- 
nicni  cft,qaodcx  CAvaU.  nec  noncxpropria  cxpcrieotia  Sebafl. 
Gudzjun.  pATt.  2  de4efenf,  reou  defenf  ^».  cap,  2t,num.  lO  f4g  mthi  104- 
itarcfcrt  :  in  torturaconquairatifolcntrcmancrctanquammor. 
tui,  loquelam  amittcrc ,  acctiamfenfampcrderc&dcmisfi,  & 
intcrrogati  nefciunt  quid  dicant ,  tanquam  venientcs  dc  alio  mun- 
do,  Vaulm  ZMhus  tn  ^udft,  Medico  iegAltbuilib.  tit.  z.  gudft.  5.  n.20.  ^4 
ita  (cribit :  Scd  practcr  dolorcm,  qucm humcris,corumquc  articu- 
lii,  ac junauris,  quac  cubito  manum  jungunt,  tortura  Chordae  in- 
fert,  pc<aori  infupex  cft  inimicijfima  fpirandiquc  difficultatcm^ 
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'Sc  ptuilmam  fpuitualibui  affert  molcftiam  :  Quia  r«tro  extenfis 
brathiis  furfumquc  mufculos,  qui  ilfa;  ad  pedus  aodjcunt,  attra- 
hcntibus,&  alia  ex  parn?,xorpore  pcndaio  fuo  ponderc  ulos  rcrra^ 
hcntc>  ficmolcftaanhclitusdifficultas,  urgcnte  maxiroc  fumma 
rcfpirandinecesdtatc,  cx  laboreintormcntopcrpetrato. 
^'f        Acccdit  Dodorum  fentcntis  Communis ,  nimirum  Doemo- 
mspotcntiamirritam  cfTeinreos,  quaiidocDnquc  in  juftitiama- 
nibui  dctincntur,  &  doemonem  fi  i  potcntia  efficert  non  polTe>ict 
rcitormcntorumaccibltatcviAifuadeli^ftai^ionfa  cantDr.  Ethoc 
cxpcricntiamdoccrc  teftatur  Taul  Zub,  itb.  i.ttt.  4-  quAft  /. 
citMiitadhocm  qu<Aft.ult.  </ifr/f</.5.convoBii:nr,qLaefcfibicD4w  Semeft. 
M.6.pdrt.  9-cdf,  s.medtc.  ftAfl.    Ncminerr  prafterca^  quirat«onc 
utitur,&rcm  p-run  pcrcxptndtrit,  falCtas  atroc^u  haritD  ^Lgaru 
potcftlatcrc.  Sicnimtortusartcdiiibolicain  cquuicovcrc  dormi- 
xtU  &nullumcruciatum  fcntirer,  ncquc  etian  ,  &inult6minui 
dc  torturadcpofitusullumfcntirctdolorem  n.esibra^ucejui 
ciTcntintcgra  &  dilaniata.    Scd  fpcdatum  admisii 
vidcut  contrarium  vcl  maximi. 
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sdo,  in  inflidione  torturar  & 
dcncgacionea^vocati?  2/4.  m. 

delidorum  irrpunitas  flcjgi- 
tionim  fic  iititim  criminajtum 
cft  illeccbra,  /^622. 


Non  cft  crudelis  qui  crudeles  ju 
gular.  175' ly 

D. 

Dccifiones  in  ccrminis  funtfecu- 
riores.  5^6. «4 

Dcbitor  proceffum  exfecutivnm 
impedirc  ncquit,  3f)-2^- 

Defcnfioni  (uae  in  criminalibu» 
nemo  rcnnnciare  poteft.  22, 
dcfcnfiorci  cft  remcdiumju- 
xis  naturalis.m.  2/p.3  i/./o.f. 

?5  77. 

dcfenfio  nemini  dcncganda. 
35-7^-7-»o.f.&//.fi  8-^.85. 

/53.pr.2i5,m. 
dcfeafionc  conccffa  omnta 


/o6.pr  JOnum  Deii^m  pJnribus  cocr- 


ccri  poenis  manifcfta  jura  pro- 
hibcnt,  3i^66 
Deli^^a  ciandcftina  fub  vetamine 
,  juftitias  cemmiffa  quibur  po- 
nirecomperat?  ^68.2(5. 
propter  delidorum  frcquen- 
tiamcxcnfarc  injuftitf»  fre- 
quentiaminiquDmeft.  2^2. m. 
an  in  delT(5^i$  ,  nulla  poena 
coiporalicoisTceiidis  ,  locum 
habeatnon  tantum  terftronu. 
da,  fedctiam  ligatura,  &ad- 
hibftio  inftrnmenrorum  ,  ad 
compr»mendo3pollices  apro- 
rum^ quandoqj  ctiam  funiun  ? 

I4i.f. 
aa 
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«III  dcUais  Icvieribus  nul-|ciuomodo  proccflum  fuum  inrtl- 
iam  paeaam  corporii  affliai.     tucre  poslIt>  ^  cq  o 

vam  merentibus  ,  flnc  plcna^Diffamationis  judicium  & aaio- 
probatione  ad  attcftationcmj  ois  funt  ieparata  judicia.  sso. 
tclt!$anicialiquibuspr«fnm.  \l 
tionibus  concurrcntibus,  in-  Aaoiidiffamato  omnia  bcnefi^ 
q^ifitus  vcl  acctifatus  con-  cia  juris  farta  «aa  mancnt. 
dcmnariqucat.  27f.22.275&!  351.83. 
j  ...         ■  ^«qs  Diffamatus  quomodo  agcrcpos- 

dchaumnullum  t^mcftno-i   fit  contra  diffamantcm:  4^7 
torium,qumhabercposfitcx-|  ^ 
cufationcs  vcl  occultas  cir- iNon  habetopus  in  libello  pro^ 
cumftantiascxcufantcs>23r.m.|    poncrercum  malitiofe  vcrba 

Dehaalcviaqu^dicantur.  2  68.|    injuriofa  cvomuiffe.    4^8.  5. 

Nonquis  quid  dicat  ,  fcd  quid:  Aaioncm  injuriarum  denu6  in- 
quisdicat,confiderandumcft.;      ftitucre  nequk.  45^.7.^. 

//.io.248./4,|Diffamans  quando  non  fit  pali- 

An  remcdium  /.  dtfAman  C  de\  nodi^  gravandus.  4f8.  7. 
tngen.  mjmw.  etiam  in  crimi- Ja  j«dice  poena  pccuniaria  con- 
Uaiibus  canfis  locum  habear.j    tingipoteft.  45^-9- 

Qui  non  dcnunciat  ei  ,  quem 
metuit)  aut  mctDcre  potuit, 


cfiTe  contrarium  ,  clam  faclr 

An  proccffnslcgis  diffamari  in- 
fticuto& judici  arbirrarium  fir, 
eideni  inviro  ftarim  probatio- 
nem  injungere,  fino  libeJlo  & 
aaionis  fofniatione?  ^48./. 

Quando  proccffus  cxlegc  diffa- 
mari  inftitutus  cxftinguarur? 

Dlffamatus  in  judicio  diffamato 
rio  caotlonis  oncrc  non  cft 
gravandas.  ^4P7 


Lcge  diffjmarinon  abforberc  a- 
afoneminjuriarum.  459.10* 
Pro  difpofito  illud  habcrur, 
quod  verifimilitcr  fuiffetdif- 
pofitum, fi  ftatucns  fcn  difpo- 
ncns  de  hoc  fuiffct  intcrroga- 

tUS.  ^yi-2^^^P- 

Difpofitio  fimplicitcr  prolata  in- 
tcllfgitur  rcftringitur  fc- 
•undum  jascommnnc.  /87. 

pr. 

Difpofitio  fivc  Lcx  gcneralitcr 
ioquens ,  comprchendit  o- 
mnia&c.  312.-77. 

Dilcrcpantiae  io  judicandohaud 
parum  inforonoccnt.^o/./z. 

Divcr/I- 
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©ivcrfitatls  ratroqtiandoaffigna-, 
ri  ncquit ,  iderp  iusfcrvandum 


«8. 

Dicereefle  divcTfum,  8cnu)iajn 
diveriiratisiat  t)pcm  ailcgarc 
tniierorum  cll  rcfugium. 


claristextibus  ?cl  urgetite  riifc 
lionc  prpbet.  1 2,  ^12 10,^.  f. 

dodoHs  dicflumfccundumea, 
quaealJcgat  ,  cft  intelligen- 
dum.  ipz-ir. 
doaori  niliil  allcganti  creden- 
dum  non  cft.  271.1 1. 


Noneafuamfcdrationis-divcifi-  dcaorum  auihorltas  tania  non 
ta^<i.ffic.t.  310.31.     cft,utnonccdatrationi&  vc- 

D  fpotuionullatamlatcintclli.     tiiat!.  14. 
gi  debcr,  ut  indc  abfurdum  fe-  [Doaor  absquc  Icgc,eft  tanquam 


quiposfit.  37P'44j 
DicerccfTcdiverfum  Sc  nuiian. 
divcrdtatis  rationem  dare,mi- 
ffrorum  cft  rcfugium.  408.5:5, 
AD  vcifi^maliinfertur.^.ip.i^. 
Qui  bcnc  diftinguit  bcDc  docct 

Dlvinonis  mcmbra  cum  toto 


Comcs  flnc  comitatu  atquc  fi- 
dcsfinc  opcribus.  3C0.4. 
Dodori  quomodo  crcdcndum< 

Quifinedolo  ^liquid  ^acit  ,  cx 
mandaio   cenvcniri  nequit. 

Dolusin  animoconHftit.  jq^.S. 


convcnire  debcnt.  3 97.  i o.jan  & quando conjc<5turis  &  pras- 
D.vifiti  qiianam  bona?  4 1 0.6.2.1  lumptsonibus  probctur.  zcp.g, 
Qu»d  ftmguit,  lcgc nondiftin- |Do^orum  opiniones  quoaiodo 


guentccontrajuifacit.  ^l2^$* 
Dodori  cxcellenti  atteftanti  dt 
confuetudine  an  iit  credcn- 
^um.'         f  ..23.10.25.3^.74. 
doc^orum  authoritas  in  judi- 
cando  requcnda»  ciim  lcgibus 
rationibus  fuam  fententiam 
Xucntur.  1.2.  30. f.  10.27.232. 

DoAorujn  fcntentiaequales.334 

dodori  ctiam  ctlebriori  non 
tcncm  UT  cxcdcrC)  niii  diAa  fua 


intcrprctandae  &accipiendft? 

3^8. 15- 

Dodtoresqualiaprefcrant?  3^4. 

4« 

Rei  fcdantur  $  non  verborum 
politicam.  39/^.  5. 

Dodor  quod  absque  lege  dixit 
pro  lcgc  obfervandum  noneft» 
^06. 

Do<^orum  diverCtai  in  rclpon- 
dendo&  interpretando.-f /7.^. 

Doaorea  antiqui  modcrms  funt 
pr«ftantiorcj.  334.  6. 

Do- 
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D^Tnintis  nemoefl  ttiembrorum 

fuortj.Tn.  /.  2. 

DoTatjo  an  tcdc  dicauar  fubro- 
gacain  locum  matiiinonii? 

'91  m. 

In  Dubiis&ambiguls  rcbus  ab- 
fblutum  judiciunreflTe  non  cl«- 
bet.  •  4'3-8- 

E 

Effe<Sus  contrarii  cx  iina  cadcm- 

^ucrc  Icqui  nonopoffunt. /65.18. 

Elcemofyna  magna  apudDeair 
cft.paupcres  &.  opprcffes  libe 
rare  ac  dcfcndcre.      66.  ny 

^edoris  Dn^Augufti  novclla 
<onftitutio  jus  vctus  Saxon 
corrigit.  &c.  5Z2.78 

^Erroribus  rcrum  gcflarum  vcri- 
tas  non  vitiatur.  / 3  j.54. 3 4.pr 
etrorcommunis  iwnnunquan^ 
jusfacit  &  veritati  praifcrtnr. 

54  m.  13  J-53.f- 

crror  crrores  parit.i  5^.1,1 7-?ji.f 
errantium  multitudo  nonpa- 
rk  erroripatrociniimT.zi^.u. 

Examenrcftiumincriminalibus 
prajudiciunihabctirrcparabi- 

lc.  '^7'  4^ 

ntllitatis  vitlo  in  laboret»  fi  abs- 
qtjc  citatione  &  praefenria  in- 
quifititeftesjurem  &  exami- 
nentur? 


Exceptioncs  juftae  i&  rei('e!antef 

qualcj?  44T 
Exculpatio  oifenfi  in  arri<;uk> 
mortis  anrcum  poenamortJs 
liberet^  \66.r.u 
Exfccutiocontinctpoenam  irre*^ 
tradabilem.  73.  /36» 

exfccutio  ad  caulae  cognitid' 
ncm  &  judiciifubftantiam  nil 
quicquam  facit.  201.28. 
cxfccutiofufpcndenda  cft>lide 
injuftitia  caunx&nullitate  pro- 
ceirusrcus  docere  velit.  zii>  74. 
Excmplum  crudcle,  ubijudiccs 
gravitcr  fiint  laplT.  210,  m. 2  35. 

m.^cf.  2  34.f. 
excmpla  egrcgla  adminiftra- 
taejuftitigB.  191. -?4. 

Quod  cxprcffum  non  cft  »  pro 
omiiTohabendom.  ^/Mg- 
Quod  conftat  cxprcffi»  noncft 
probarc  ncccfrc.  /901/^. 
F. 

NonquIdRomas  fadum  fit,  fcd 
quid  6cri  dcbeac  fpc^andum 

cft.  ni^* 

ia&z  txzAi  cognofcerc  diflfici- 
liuscft,  quam  tx  jurc  refpon- 
dero  &  jura  ad  fadum  applica- 
re.  ^S.g^f' 
fadocognito  peritohomini  jus 
in  facili  atq^  procljv:  tft.  49  9^. 
ficutiexfai^o^juioritiir,  itacx 


Ixccptionum  gcneraiis  rcnun.|  Jcuti 

ciatio  frivol^  lantiim  exclu  - 1  faflojus  mpritur.  5  0.99 
y.  ii^.  14.'  propter  mm  mam  fidti  n  uta 

Exce^tionej  delatori»  quitidoj  tionem  muutu.  l«pe  lotum 
CooCcdU?  3^5>-^ 


JUS, 

Ooo 


fO  09, 
f^ClCtt^ 
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facicnJum    curfu  tcmporis 
nontollitur.       219»  ^26,3- 
Fama  &  vita  paripaflTuambu- 

lant.  li^- 
Nihll  ficri  &  non  icgitim^fien 
pariafunt.         i  /o.i  3>Sc8o. 
Fifcus  malc  liabct  fub  bono 

Principc 
Fifco  nimia  fubJ^torum  jetaura 
rcpleto  ,  fiddes  rubditiadci 
dcbilitantur,ut  corpus  {uum 
rcg^re  non  vaicanr.  2^8. 
Rcsfifcicft,  cujusloculi  minus 
turgcfcunt.  ^  7' 

Fifcus    quando  obligatloncm 
pr«tenderc  posfit.  34^*34 
hodic  rcgularitcrin  quocunque 
crimincfitaccufaror.    ip.  49 
Fifcalis  propric  non  cft  pars,  fcd 
judicis  minifter.         20.  yo. 
Formanon  potcft  pcr  ^quipoi* 
lcns  adimplcri.         2oz.  32. 
Formulae  transmittendorum  a- 
<aorum  ad  ICtorum  collc- 
gium.  15^./}. 
Fraus  quomodo  fieri  dicatur  & 
quibus  mediis  ci  occurrcn- 
dum?  309.  30. 

Fraudibus  calumniantium  ut  & 
aliorum  Magiftratus  occurri 
debet.  jS/.fi. 
Inventa  legc,  frauslcgis  quoq; 


inventae 


ft. 
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tur,  annlhllominusadrcftitu- 

tioncm  damnitcacatur.  i8j.i» 
Fuftigatio  damnum  irrcparabi 
le  continct  tam  corporis,quani 
honoris.376. 30.238. pr259.pr. 
cum  yitae  pcriculo  noonun* 
quamconjunc^ia  cft.    238. m. 
mcjus  locum  Dux  Wittembcr- 
gicus  posnam  operarum  pu- 
bJicat^nm  fubrogavir.  24/  m. 
in  tuftigationii  poena  modc- 
ratiocftfervanda.  ^^S.pr. 
Sentcntianl  Car|-20vii  dc  fufti- 
gatione  quomodo  lcc^or  in- 
tciligerc  dcbcat,ne  fcducatur? 

G. 

Generalitcr  didum  gencraiitcr 
dcbctintcliigi.     i  ^  pr^^^.j. 
liu  14.136.^.^56.12. 
Gcncralia  pragmaticnm  intelle- 
6kum  non  /atis  illuminant. 

zi/.yp.  41J.4. 
Verbaconftitirtionii  D.  Augufti 
©clD  ^ujfc;  quomodo  acci- 
picnda? 

Gencralibusregulis  ntcnti  faci* 
liscft  lapfus.  }zr95-32.9(J. 
Generi  in  toto  jure  proptcr  fpc- 
cic  derogaturficuti  genus  omncs 
fpecies  compU(^iCQr,itaratio 
in  legccxprcflTa  omnes  cafuf» 


Obfurtum  commifTum ,  etiamfi 
xeusadmortemvel  aliampoe- 
nam  corporalcm  condcmae-< 


j8/.  5:4.  GlofTas  authoritas,  quamvis  fit 


magna,  non  tamen  eft  fupra 
lcges 6c rationcj.  lyi^z^.iS/. 

/2< 
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H.  occifiliaercdcsvel  aliam  diffa* 

mantcm  uti  posfit?  /26,ic  fcq. 
Nujlum  hominum  gcnus  in  rc 
pcrnicioiius  noccie  pote^lt 
qu^m  judiccsconcreclira  iibi 
potcftatc  abutcntcs.  i7P'3f# 


ridnUct)cn5?al?a<^vicllii^  rcquifi- 
ta.  /95>}.8cfcqq, 
cjusfinis.  loj-^^' 

Homicidae  finchomicidio  inqui- 
rcndi.  3«  f- 

Homicida  9  parricidaquc  quod 
fccitjfcmpcr  cicfpcftct.  1 80.46. 

an  vidus  &orphanis  occifi  pro- 
ptcrillaium  damnum  faiiifa- 
ccrc,  &  nihilominuspocnam 
homicidii  ordinariamfudinc 
rc  tencatur  ?  /S^.m, 

quiddc  jurc  cifili?  187/3 

Saxonico?  i88-  15- 

an  furcs  in  manualiCvc  flagrantf 
&  nondum  pcrno(3ato  crimi 
ncdcrprchcnfi,  dcjurc  Saxo- 
nicoftatim,  non  admisfis  dc- 
fcnfionibus  fint  punicndi,  &; 
an  hac  in  partc  fur  fit  dctcrio- 
ris  conditionis,  quam  homi- 
cida?  M^f- 

anproptcr  transaaioncm  cum 
laefis  privatis,  mitiori  pana 
punitus  &  ab  ordinaria  abfo- 
lutus.  itcrumaccufari&con- 
tra  iplum  ad  poenam  dcliao 
condignam   preccdi  posfit? 

homicidiifcualtcriusalicuju' 
criminispublicifufpcaus,  an 
citra  pra?judicium  lcgitimae 
inqoifitionis  rcmcdio  /.  diffd. 
mAfi  C.  4c  ingtn.  mM*  contri» 


fgnorantla  proccffus  rciu  crimx- 
nalium  varios  litium  crimina- 
liumabufus  caufatur.  ^C^u 
Judicis  fftcalamitas  innocentis. 

ignorantlai  praetextus  judiccm 
minime  dccct.  i/i.  S. 

nccdodorcs.  424. 
(n  inccrtis,  non  in  ccrtls  locus 
cft  conjcduris.          261.  pr» 
Indiciorum  copia  rco  ad  fc  dc- 
fcndcndum  an  fitdanda?  iff.p. 

quomodofierl  dcbcat?  1(3.  4f 
indicjaadtorturam  quah*afa- 

ciant?  2i^3.i54-r  2944-  ^  5» 
aliis  indiciis  contrariis  tollun- 

tur  'f4-5- 
indiclorum  rationcs  &  caufas 
diligentcr  &  accuratc  inda- 
gand»  &  pondcrandae  funt. 

(nfcriores  quarc  liccntius  in 
fubditos  graficntuf?  ZJS* 

fniquitas  cumimpcritia  ut  piu- 
rimiim  concurrit.       46.9 1. 

(njuriaminfcrcns  anultraiiitcr- 
cfTc  partis  ofTenfap^cui  vcl  pa- 

0  00-2 
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linodiam  vcl  injUTuram  afti  A*  o  injariarum  ctumcirniw 


aiacionem  if»raeftarc  debct,pa 
natenear;ar  arbitraria,  cafnq; 
magiftrratns  cx  officio  irroga- 
xt  posfit> 

injuriarum  aftio  ctvilis  an  cri- 
minalcm  roJlat  &  qnando. 

158,^.154.1  &reqq. 
>'ilio  injiiriarumancxfentcntia 
Carpzov.  homintbus  honeftis 
tarpis&  probrofa.cffi  posfitl 
^11.35. 

Ijijuriarum  agcndi  qualc  com- 
modum  exclc(flione  a<5tionis 
civilis  refuitct.       512.  ^6. 

Ina^ione  injuriacum  proccfTiis 
tranficadhaercdcf.     3^12.  5S. 

Jfcnjuriarum  a^tionc  conventui, 
an  ultrarecantacionem  cenea- 
tur  quoque  judici  ad  pornam 
arbicrariam.  ^^9*9 

Anatrox  injuria  illata  revocari 
poifir.  327.  5. 

1  injuriam  iilaram  a(5lor  cerca 
pcconiae  fumma  aeftimans, 
nam  infupcr  ad  posna  carce- 
sris  vel  rclcgacionit  agcrc,utcj- 
«areo  imponatur,  inlibello 
f>etcrc  posfic?  pr, 
injuriarumaeftimatioaniin  lo- 
cum  rccantationis  ruecedac> 
158. f. 

injutiartiqainontcncatur.  ji6f. 
Scabinornm  Lipfieniium  Re- 
^ponfum  dQ  a(%ione  injuria- 


ad  «ftimationcTninftittica  ia- 
famat.  ^04  1 

injaria  quanJo  infertur  perfo» 
naepaupen  8c  ruferabili,  Ja- 
dex  cx  officio  proccderc  di- 
dct.  169.7. 
injuriaremtjfionc  &  diffima- 
tfone  tollitur.  271.17. 
Injuriam  verbalem  quomodo 
M  igiftracus  punire  poffic  333. 
Parcelaefa  poenam  fupcr  injuria 
privata  fandacam,rcmitcenie, 
cMam  judex  eam  remitcere  cc- 
netur.  3  35  9« 

Incafu  illacae  injurlae  quomodo 
uccrqaeab  obfervacionc  judi- 
ciiabfolvendus  fit?  -35.10. 
Injuriis  realibus  acrocibu*  Rrfp. 

oftendicur.  3.3.^.11. 
Q^ando  Magiftracus  injurian- 
cem  punireoequeat?  3^8.18. 
Injuriarum  oblivifci   Chr  ftta- 
numeft.  3  J^-  t^. 

NuIIam  injariam  vcl  Maicdi- 
Aam*  Thcodofiui  Arc^diut 
&Honorius  Caefarcs  efle  vo- 
lucrunt.  338  2o> 

Proptcr  injutiam  alfenam  eamq^ 
rcmi(£im)  judcx  pcena  peca- 
ni;»ria  ncminem  afficere  deber. 

Injarias  fibi  iliataf  magnanimi 
concemnunt.  ^38.  2 2, 

Injuriasquomodo  judiccs  cx  o- 
pioiQOt  Va,  Carp^ovii  punire 
foIcaJK^ 


I  N 

roleant.  ]  19-^1 

Ininjuriuquando  compenfitio- 
niftuilendum.  ^^1.30. 
Injurtt  Terbalis  rel  lobricum 
Hnguae  ad  pocnam  facilc  tra- 
hendnmnoneft.  34«»  30 
An  injuria  v«rbaii  offcnfu.s  a- 
gens  ex  L?ge  D  ffamari,  finito 
iltoremcdio,  &  pcrpetuo  fi- 
IcntiOf  d  ffamanci  impoGto, 
ille  contra  huac  inj  irijrum 
cxpcriri  pos(tc.  456 


D    E  X 

Imposlibile  eft  injuriam  per  pa- 
linodiam  lub)atam>  nec  am- 
piius  {ubiiftcncem  criminali" 
terptiniri.  316,  fi. 

Qnacin  fingularem  injuriati  fa- 
vorcm  &  fingaiarcodiumin- 
j  uriantis  funt  introdu(5ta,  cum 
ipfii  ,  quaein  jiircfcriptofunt 
policaiconfundcnda  non  funt. 

A(^io  injuriarum  efl  matcria  m»* 
repradica.  i/7. 


Injariarum  fci5lionis  bafisjftjndd-  Divcrficas  a(5tioni5  injuriarum 
raentum  dc  fjbdantia  cft  ani-'    &:  adpalinodiam  &c.  ^//.fS. 
mtuinjariandi&malcdicendf.  A<f^io  injuriarum  &  palinodia 
458. 6. 1    undeoriginemtrahanc?3 1  8.63 
lo  a<flionc  injuriarum  fana  Ra- Injuriarum  aif^ioadaeftimacione 


tiodaclararionem  rei  non  ad 
imttit  ,  quinpotiis  ca  ipfa, 
^  i|(ixin  a<ftione  ad  paiinodiam 
inftituta  injurianicm  declara- 
ttone  fpontanca  audicndum 
iuadct,  ina<5tionccivilitcr  in- 
tentata  illam  prorfus  excludit. 

^299.1. 

lojaria  larfus  qaando  civiliter 
vcl  crimlnalitcr  a<^tioncm 
fuam  intenderc  dcbct.  3  113^. 

Non  eft  contra  rationcm  juris 
comunis  introdu<5tam,ut  reus 
a<5tioneinjuiiaruni  conventus 
palinodiam  pcr  nudam&fpon- 
taneam  dcclarationcm  decli- 
narcvalcac.  3/?. 40. 

Injnriam  ncmo  recantat,  nifi  pcr 
fentcntiam  dtfinitivam  ad  hoc 
fU  condcmnatuf. 


rc<^c  rcfcrtur  inur  a<^ioncs  ci- 
vilitcr  intentatas.  ^ip-^f- 
An  reus  injuriarum  conv^n- 
tus  quintuplicionercgravetur, 

3 196^- 

Ubi  conjunAio  palinodiaBCum 
injuriarum  a<5tionc  ad  aeftima- 
tioncm  permUraiIt,quidope- 
retut?  ^2/-7i. 

Quodnam  optimum  medium  in 
injuriii  vcrbalibus  fese  i  libi- 
dinelitiguidi  libcrare  pofiic? 

Injuriarum  a<5kIo  (JuateHu*  odTio* 
fa?  ^  3ii-79- 

Quomodo  atftori  injuriam  «fti- 
mare  liccar>  3«  ^S^ 

Injuriarum  ircquentia  q  tomo- 
doretrenanda» 

Quod  in  caufii  injti4au:uro  rc- 


O  0  o  j 
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I  N  D  E  X 

aam  mntarl  non  dcbcc.  S29 

9« 

Ebrius,  qui  verbainjuriofacon- 

tra  alium  cvomuit,quomodo 

fit  traaandus?     ^  ^06.18. 
Antelitis  contcftatlonem  inju- 

riatojns  tioncft  quadtum. 

309.30. 

Aalo  Injuriarumadduo  tcndit. 

Quid  inutraque  injuriarum  a- 

dionepctatur?  5i''34 
InnoccntiaedcFenfio  magiftratuj 

officio  incumbiMii.zp.i  30. 

&i3i.yi.&5^: 

fatluseft  impunitum  relinqui 

facinusnocentrs,  quiminno- 

ceiitem  damnare.       279.  i  2 . 

reip.intcrcft^utinnoccntes  ab- 

folvantur.  /zi.29.131. 52. 
Inquifitioinlocum  accufationis 

cft  furrogata.  182.2.19.42.22. 

55. 85. ii.m. 
easdcmfcri  folcnnitates  &  cun 

dcm  procedendi  modum  re- 

qnirir,  quem  accufatio  ii  2.2. 

1.42.17.4/.78. 47. 1^.50.20.51. 

22. 55' 

ftontra  famofum  latronem,  vcl 

alium  delinqucntem  quomo 

do  inftituenda?  z^o.12. 
Tegulariter  eft  prohIbita..2^8.5. 

285.17. 

inlcvibusdel!<^is  an  locum  i^bi 

»  vTndicet?2  68  4.^^9.^;  28f.i7  rnqaiCtuj,  judiceCamcra  pro- 
hodii  eftxcmcdium  ordinanun)|    ximointcrpofitam  appclJatio 

nem 


qupmodoformanda?  2j.pr.1i2. 

3- 

inqujfitltio  &  accufatlo  an 
posfint  conjungi  &inum)eo- 
demque  proccffu  Cnc  mutuo 
impcdimcntoconcurrcrc?  9.?. 

pr, 

an  Inquifito  dcfenfionem  luam 
dcdud^uro  danda  fit  copia  a* 
dorum  inquifitionaIiu?8i.pr. 
Inquifitio  nonnullis  judicibus 
cft  acquilitio.  267. 
[nquifitus  an  audlcndus>fiattefta- 
ta  teftiuminfcriptis  difputare 
vclit>^      ^  593- 
Inquifitlsjurium  beneficia,  ac« 
cufatis  licita  &  conceflanon 
funtdeneganda.  2^.  57. . 

inquificusinterrogatoria>  fu- 
per  articulorum  inquifitiona- 
lium  circumftantiis  &  quali- 
tatibuf,  ncc  non  teftium  per- 
fonis  formata'cxhiben$,  an  fit 
audicndus,  &  tcftes  fupcrc- 
jufmodi  interrogatoriis  fint 
examinandi?  ///.pr. 
inqulfitns  an  fit  citandusad 
tranfmittcndorum  acftorum 
rotulationem&iifdem  a  IC- 
torumcollegioremisfis  ad  fi- 
gilli  infcAionem  ,  nec  non 
lcntcntiaipublicationcm?i38. 

pr, 


Ot 

pcll^ 
Inqui 

bituf 

vcrh 

li  u 
A.1  coni 
rantij 
fcnpt 
liter 
eifc( 
piTita 
hc 
pertei 

ticuW 
minatl 

h.bet.l 

I.ltCgTitd 

credai 

lius.  1 
PcTinic 
iitoi 
tion^ 


I1C0 


I  N  D  E  X 

nem  recipere  renuente,  anad  Interpretationes  illas  ample^li»' 

raagis. 


Camerale  judicium  provoca- 
requeat  y  &aneidem  etiam 
remedium  querelas  nullitatis 
clec^tivccompetat?  62. /i/. 
In  inqu'iitorio  proceflfu  an  ap- 
pcllatioprohibita?  69.1?^  27. 


quas  divinatlonem 
quam  foiidi  quid  contincnt» 
vitio  Ycrtitur  viris  in  jurt  bene 
verfatis*  26.^9. 
Interprctatioquasnam  fumcnda» 


^2./^.pr.In  interpretationc  do<5trinali 
inquifitoni  proccflTus  dcfcdus'  quaenam  artcndcnda?  50^.2/. 
nQnnuUi  lubftantjales.i^/.//  Imcrprcrandum  eft  cerrum  cx 

ambiguo,non  ambiguum  ex 


Inftr  imcntom  j wdiciarrer  cxhi 
bitum  non  probar,  ii  parri  ad 
vcrfa?  ri^c  citata?  non  fit  ^•iCX^ 
commun«catio  cum  termmo 
ad  rcfj  oudcndum. .  279. 3^. 
An  conr«a  intlrumenrum  g!ia 
ranngiarumfivc  Tqu^dumaui 
fcripruram  privaraai  judicia- 
lirer  rccogniram  in  piocclT 
exfecutivo  ad  impedicndan 
pararam  cxfccurioncm  nppo 
fita  exccprio  posfir  probai; 
pcrteftts  nonjfirarosfivea  ju 
dice,rive  ^  Notario  abjquc  ai  - 
ticuli?!  &  inrertogaroriis  cxa- 
minato?  4}6.f. 
MaliaffirmatCarpzov.    4^7. 2 
Lex  ftatutaria  hoc  cxprefii  pro- 
h.bet. 

Integritas  vitacnon  facit,utalicui 
crcdaturin  prarjudicftim  alte- 

rius.  ^^^^ 
pcrintcllec5lnstacitos&  fubau- 


ccrto.  g07-2l. 
Intcrprctarioqnotuplcx?  ^/j  -^4. 

ndc  fumatiir.?  /77  y^, 

Interrogatoriaquasnam  rejicicn- 
d«?  //5. 1  0.//5. 1 /. 

eorum  finis.  /21.^1» 
intcrioguoria  &dcfcnfioua- 
les  non  funr  idcm,  122.52. 
]udcx   caufarum  criminalium 
quando  pronusefiTe  debeac  ad 
puniendum?  '5«39« 
ejusrcquifica&  qualitatcs.i4. 
m.42.m.4^  pr.36.pr. 
cxofficio  procedcns  fivc  inqui- 
rens.accufatoris  quodammodo 
parte»  fuftinet.    ^8.84. 19  49. 
fudcx  prudcns  non  debet  infor- 
marc  confcicntiam  ex  confci- 
cntia  alterius,  cu  juscunquc  fit 
ctiam  vcl  maximae  anthorita 
tis,  fcdex  vcritate  &  rationc 
i4.m. 


aitosmantfcftacltfgumdcfini-  hodic  aJverfus  reum  per  viam 


tionesvcldifpoficioncs  evcrti 
ncqucunc.  ^?^'^? 


inquificionis 
proccdcrcfolet. 


communitcr 
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I  K  9 
^jfa  amicabikm  compofiiio- 
ncmijucrpartcf.  i72^  /|, 
tirca  cuftodiam  rcorum.  12\,^  o; 
circaligatiuam  rcorum. 
Joflkx  dc  fat^o  proccdcns  ipri- 
TatonihildifTcrt. 

in  joftns  jadxcis  nominc  indignus 
276.27. 

if  rcqtiifituj,  quando  &  in  quibus 


qnam  in  fcvcritatc  fCCCaf^ 
dtbct. 

Qyando  pro  privato  habcatur? 

Judlcisarbitrinen  in  indicioriim 
&  torturai  matcria  qaalt  cflc 
dcb^at.  1^8.19. 
Judicum  nonnHlIorum  vanas 
&  nolidas  cxcufauoncs. 

p.fcqs* 


caufisofficium  fuuro  non  in-  A  judictf  fufpiAa  caufa  dirigi 

non  dcbet.  ^8. 


tcrponit. 

'8f.7. 

judexcupldus  cft  fsntcntiaj 
tucnd*.  S/^pr- 
priefumitur  raflum  fuum  com- 
f  robarc  &  dcfcndcrc&  pro  oa 
partc  diccre,  pro  qua  prius  ju- 
<licavit.  37  m« 

«lagisobnoxius  a/rc(^ibii5>  cum 
pcr  modum  inqui^tionis  prc 
ccdit,  quam  in  judicio  accn 
fatorio.  J^^S^ 


judicum  vulgus  fiducia  inda- 
bitatae  fibi  trtbuenda?  fid«i  non 
rar^audadci  nacntiuntur.ai^o» 

in  judicc  favor  plui  va]^^ 
qudmlexin  codice.  izff. 
judex  an  co'^tra  quemvis  inju- 
riantem  pcr  inquiCtioncm  cx 
oiScioprocedtre»  eiqac  pee- 
nam  aibitrariam  imponcre 
pQsfit>  2d^,px. 


eflc  vir  boniis. 


Judcx  nil  quic^oam  innoyarc 
potcft>pcndentc  termino. 

Judices  &:  Magiflratus  \  D.Carp 
zoviicrroribus  iibicavcre  dc- 
bent.  .  Z5  3 

Judex  dcbet  audirt  &  cxaminatc 
jion  fulminare.         ^17 -'^7- 

Judcxfuum  Yellc  nondcbctfob. 
rogare  loco  uidicioraiP.  /9 

Inlenitatc  potiui  &  clMMntia, 


42.pr.\jndices  in  Icvioribaica&lis  ad  Ic- 


niutem  proniorcieircdebtnt: 
In  gravioribus  vct6  fcvcrita* 
tcm  Legnm  cum  aliqco  tcm« 
peramento  .bcnfgnitatif  (ab^ 
fcqui  debct.  4$^. 
ludicum  nonnullorum  avari* 
tia  &  iniqaitf  s .  2  7  5 . 1 3  fcqq. 
-277- 2/3-  19  &:feqq.  1^7, 

Judex,  qaA  cfl  cxcclfior,  t6 
''lagii^  iurpiw»ptc<at'Z75>. 

judUic^i 


tiuq 


I  N  o  s  i: 

juJices  cleimntiorti  nonde-j    quam  afinusintet  (imias.  ^j.f. 

judicumnoHnuilorumnegli-  Equo  magis  colerato>  quam  n- 
gentia  circa infpcdionem ca-|  quo  di^hthongato  nonnuIJi 
^iaveris'  judiccsdelcAaniur.  21^.^9. 

judexanicntcntiam,  ^ua  rcus.Iudicum  modernorum  ratiojd- 
»Rjudicioinquiluonoadfufti'j  dicandi.  z2f, 
gaiionemj  vel  manus  ampu-ludicum  connircnti^  multane- 
tationcm »  tcI  aliam  poenaml    gliguntur.  '^T-^fl 

Mali  jbdicc&aeterni  judicis  con- 
dcninacioncm  non  evadent^ 


corpoiis  aiQidivam  damna 
tur,  eo  ip(o  tempore  &  mo 
mento,  quo  publicatur,  fivc 
f  eo  dcnunciatur,exrequi  pos- 
fii?  zi6.pr. 
ludtcuni  nonnullorum  In  inda- 
gandis  criminibus  zdus  in> 
tempeftivus.  ^9^J 


judict  in  caufis  Criminalibui 
attcdantinon  crcditur  .  nifi 
quacenuscx  a<^is  publiciscon- 
flat./4}.i4  i/4.f  5f  //o.iy^, 
10  2^9.  6  8c  7, 


fub  judicc  lufpedo  lingarc^Judeic  quam«quitaum  fequidc- 

bear.  5^.111. 
jLclice?  non  fecundiim  animi 
fui  di^um,  fed  fecundum  le- 


Ifadicjy^m  fraudcs&  falfitates  de- 
ie|t' publiciinicrcft.    107.  7. 
148. 12.57. m,4i.f.  187-  2'. 
ludicnm  fcdes  rubrai  &)igata> 
fanguine  pauperum  hod.cvi- 
dcmas.  ^^8. 
ad  bcnc  judicandum  non  re- 
qoiritur  fimplcx  vf  1  lola  boni- 
tashomini.s  fcd  5cn Jtitiarei. 
iuper  quaquucognofcir.  -^;. 

pr.^z.m. 

ludicei  non  patientar  fc  dccipi 
acutis  fophifmatis.    Z24-  ^S, 
judiccs  indoai  faepius  piaifi 
ciuntur  judiciis  cr'rrinal»bu5 
$19. 234^90 
"^judcx  indoAus  «nter  adma- 
tos&  procuratores  Udet  tan  ^ 


gc^  8c  (latuta  locorum  recepta 
judicarc  dcbcnt  56.^  3  1 S .  ^o, 
judexindiclorum  copiam  rco 
denegans  punlri  debct.  p  84. 
jttdcx  ex  oilicfo  dcfcnfioncs 
rciqua?rere  cas^uc  adjavarc& 
fupplctcdcb«t.    f  ij.  \6.  I/, 

qua^cnus  habcat  praBfuroptio- 
nemprofe.  141  pr.2z0.pr. 
judicif:*cultatctv  juridicamisi 
caufa  criminali  coi.fuIenti,aii 
in  protocollorc!  in  cpiftolFo 
fuo  cum  a<^is  tianfmittcndo, 
j  jdiciori  m  qu^cquam,  fivedc 
deli^i  circuniftai.uii  novirer 
p  p  •mer* 


arly  European  Books,  Copyrighl  ©  201  2  ProQuest  LLC. 

lages  reproduced  by  courlesy  of  the  Biblioteca  Nazionale  Centrale  di  Firenzo. 
FMAGL  2.6.58 


ignavoi  &  imperitosqai  oli- 
gunt,  mortalitcr  peccant.  3^1. 

fy 

I«ri5pcrituni  pcrfc<aum  fcicntla 

&:cxperieatiafacit.    19^  9 
ludicium  quomodo  diftinguatur 
19^'  pr. 


qu6reusquamvisdcfupcrnon 
auditU5,  gravemr,  &  durior 
fentcntia  contra  ipfum  clicr 
poflit?  • 
lure  dcficicntc  nulla  potcft  cx  co 
profljcre  poena.       _  H^^^f- 
lurefuo  quiutitur,  nemini  facit 
iniuriam.  34^»^' 
luftiiia  impcdimirntum  maltitu- 
do  caufarum  aon  rarum  cffe 
folct.  %7\'i9 
lurc  corredorio  qui  utitur,  illi 
incumbit  onos  liquidi  pro 
bandi.  17^11 
lus  fi^  juftitia  in  prima  inftantia 
(artam  tci^amque  fcrvandam 
fccurius  cft,quam  poft  vulnc- 
ratam  caufam  rcmcdiam  qua- 
rcrc.  ^^2,37' 
ludicia  Prlncipumqnarclniquis 
fcntcntiis  replcantur.  382.55. 
ludiciisinferioribus  Magiftratos 


Irrcgularcqualc?  ^  197-^- 
lus  naturaU  cft  immutabilc. 

197.  7. 

(udcx  in  judicio  /ummario  nc- 
gligcrtan  dcbeac?   ib:d.  8, 

Tndicesquo  mantelto  errata  faa 

tcgerc  folcant?  3  ^8. 1 1 .  &40z.i-2. 

luris  ordo  non  fervatus  prcccs- 
fura  &  fcntcntiam  rcddirnal- 
lam.  ^pS.  14* 

(uris  antoritasio  quo  condftat? 

407.4^. 

\  juris  communij  rcgulis  quan- 
do  recedendum?  4/0.^0 


viros  idoaeos  cxrccesfibuslmp.ludiciumdici  ncquit,  nili  fccun 


praeficcrc  tencntur.    38^  8  2, 


di^m  lcges  fiat.         400.  zi. 


Inhis  judiciis  qualei  ICti  ordi-Uuris &Lcgum  inomni  interpre- 
natJ  fucrunt.  g  8  S .  8/.     tatione  quare  viranda?4oo.  z  2  • 

ludci  in  judicandoopinionci  in  Qnando  faAa  prgtfpmatur  ibid. 


rcfponfis  fcriptas  lcquidcbct 

Injudicando  &confuUndo  faspc 
pcrnicio5C  crratur.    ipo.  87 
ICtorum  Ordo  unde  jad^urat 
paflfosfit?  i^o.88 
Malum  in  judlciis  &in  foro  re- 
pcrtum,quiavcrtcre  poteft  &no 
facitj  «que  in  culpa  cft>  qu^a 


Qnando  non  admitccnda  ibid« 
fudicium  quid  fit?         ^o^  iS» 
Dcj  jdicii  diftin<^ione  fcntenria 
Dn.  Carpzovii  falfacft.  404, 
40. 406. 46.  407.  5/.  4c8  54. 

409.s6.410  64. 
fudex  quando  juftitiam  admi- 
n  ftrarc  ccnlcatur  ?    40^,  4 7. 
luftitiam  obfervarc  &  injufli 
proccd- 


I  D  D 

|»toccd(tecenttaturunt.4c^. 

4» 

Icdex  quomodo  ptlvato  fpolia- 
tori  comp arandus?  40^.48 
ludices    quinam  tumultuaria^ 
fententi»s  pronunciare  fo- 
leant.  4C7.  /o 

Quomodo  lltem  abbreviatc  pos- 
fint?  41C.  64. 

ludex  ad  indidioncm  mulfl»  f«- 
piusproperarcfolcr,    41 5.  5 
ludicis  poteftati  quod  pcrmitti- 
tur  ,  non  fubjicitur  juiis  ne- 


E  X 

dcbeant.  jTt 
jura  an,  quo  renfui  &inqui« 
bus  dclt(5li!i  &  i  quibus  niagi^ 
Aratibus  tranfgrcdi  liccat. 

241.2.  &  j. 
juraindubio  proniorafuncad 
abfolvcndujn,quam  ad  condc- 
mnandum.  284.  /2. 

rusdivinumperpctna  &  immu- 
tabilrs  omnis  juftitiae  rcgula 
eircdebet,  "7^.  jr. 

joris  occafio  ad  iniquum  com- 
pendium  trahi  nontJcbct.  i. 


ccsfitati.  4^7.4.1  «'7« 

ludex  jure  accufandi  ncmincm  lus  fcmpcrdicitur  eireccrtum  & 


privarc  poteft.  428.7. 
ludiciorum  criminallum  corru- 
ptcla^c  conditio  mi(erabili$. 
218  9. d:fcqq.273  ^9-^^^  59- 
Locus  judicii  jus  paitium  n^.utare 


finitum.  ^ipg. 
luramentum  purgationis  inqui- 
bus  crirr.inibns  rco  dcferatur. 

2S6.  tS. 

Inftitia  auro  vioiatur.  176.39. 


&aAoii  jus  tiibncre  ncquir.;Quidjuftitfaeadvcrfum.  3^2,20. 

329.  ?.lfuftiriaquid?      409.17.41 /.6^. 
ludicium  fuprcmum  Frincipisla^od  juftum  cft  vcl  juftum  effc 


locumtenct,  ibid 
lura  conftituuntur  in  his,  qux 
frcqucntcr,  non  quae  raiA  ac- 
cidurt.  371.17  3». pr- 

Sinc  juris  auroiitate  nil  quic- 
quam  tcmtrc  affcvcrarc  dcbe 
mu5.  300- 2.}.  3.4»^ 

luris  rationon  patitur  ,  utin- 
de  nafcatur  ocCafio  injuriae. 
undcjura  oriuntur.  ^75-^^ 
luris.Confulti  funt  Saccrdotc 
juris.  3  3^-^0. 

lurajuiibuj  quarc  concordarc 


putamns,  id  juftc  ncbis  pcr- 
lcquendum  cft*  2^.  y^. 

luftitiam  faccre,pictati$,non  fas- 
vitiaeopuscft.  178 -^if 

fusjurandum  anccps  altcri  dcfc- 
rcns  homicidi  pctniciofior 
cft. 

K. 

Wn  Md(xi^/H  iftcnKijUin 
3iicl)r<r.  171-16. 
L. 

Lactynnarum  rctcntlo  an  indi- 
cium  ad  torturam  fupci  vcnc- 
Ppp  2  ficfo 


I   N  D 

fciOpTaebeat?  ^  4(^0.  p. 
tatro  fanfioXfli  qais  dicator.  230. 

XI. 

eontra  htronem  famofamin- 
quifirioqiiomoclolormaride- 

beat?  iso^" 
ly€gc  nondiftmguefitei^ecno- 
ftrumcftdiftingucre.  .37- 
3z.71.1j6.tf  247.11. 
LcxquJd.  \79'^2. 
quod  lege  non  cavctur,in  pra- 
ftica  nojnhabcmr.    15. 37^ 
300^.5. 

Ubi  vcrba  legis  funt  clara  6cpcr- 


E  X 

quilcge  al!quld  catitnm^  elTc 
affcrit.  }Oo  5- 

legum  conditorci  asquitatis 
convtnir  cffcfautores.  65.12 
quodcontralegesfit>  cfl  ipfa 
jurenuUumi  ^  /09.12, 
lexmulciimconfiditdc  mini- 
ftro  fuo.  2  20.f^43.89, 
legum  promnlgatio  in  caufls 
capitalibus  an  iit  neccfraria> 
//9.2/. 

iegibus  infcrt  injuriam,  qui  iij 
vult  vidcrimelior.  d.zzo.rj. 


rpicua,interpretatio  aliaccn  Lcx  antiqua  quofnodo  alligari 
fctur calumniofa.      302.12.!    dcbcat.  1^4  8j» 

Lcx  ipfa  coBsqnc  fe  porrigi  dc  lcx  nova  gcneraliter  ioqucni 
bcc  !»  quo  fefe  ratio  Cfusl  qaomodo  fit  iateiligenda?  5. 
cxtendit.  503.14,1  507  23  14. 256. /2. 

quicum  legis  tcxtu  navigat,  Legfs  rigorcm  habent  omnid^ 


fccurusnavigare  dicitur.  32. 

72. 

ERd*oIcgis  latifrimaBn  fignifica- 
tioncmhabct.  301,6. 
ab^qae  legc  nihil  quicquam 
afiTcverandum.  3^-70. 
Lex  generaliter  k  fimpliciter 
loqucns,  generalircr  cft  in- 
telligenda.  32. pr.  136.6.2^6. 

11.3  ;  I.  /4.&  1 2. 
quibusdam  ID  cafibus  eft  limi 

tanda.  65.  124. 

A<1  inftar  legis  ratlones  pro  arb;- 
trio  cxcogkatas  velleobfervari 
&cuftoc!iri  abfutdum  eft.  3o«.2. 
Quomodo  quis  piobarc  debcat) 


piacita&conventiones,  &tc 
ftamenca  &  ultimae  volanta- 
tes.  300. 5r 

lexnova  fecundum  legeman- 
tiquamdiftingai  8c  intelligi 
dcbcr.  ^  2  5^.  pr.  2/6.1:?. 
lexnullainvitaredcbetad  de. 
linquendum.  "77pr 
Icges  femper  loqunntur  &  a 
nonufuearum^  ad  derogatio- 
nem  argumcntum  non  procd 
d/f-  186.8. 
Qi"  Gne  lcgc  loquuncur,  nimis 
alti  fincpennisvolant.300.4. 
Ltx  ubi  non  diftinguii,  nec  nos 
4.iftingucredcbcmiu.  3ii./4* 

Sinc 
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ei 
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ii 
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S*nclegcloqai  erubcfccrc  dtbc  cftodiofaf^proptcreaiiorTcit- 
'«us.  soo.i.     tcndenda.  ^-7* 

Legcs   <juo;Tiodo  fcrantur>      Libcllus,  fi  non  lcgitimi  concc- 

400.21      ptuf,  tanquamincptus  cft  rc- 
Exproprio  ccrcbro  ,  tanquam     jicicndus.  263. m. 

ex  lcgj,  aliqtiid  (Vatucrc  &  9-  |Lib€liui  cft fundamcntum  tocius 
quitatcm  ad  diftindioncs  pro  |    judicii.  J5  «•'J* 

duccrcnonlicet,  ieo.z.jLibcUus  rcgulat  totum  proccs- 

LcxcftjudexmutiM&  juJex  lcx!    fam.  351.  i6, 

loquens.  400. 2^.  Lihcllu5,  probatio  &  fcntentia 


S?  Icgc5  fcquantar,  rcc^^  Magi 
ftratus  Kcmp.  adminiftrant 
406  /i 

Lcgps  potius  optfmis  ftabiiita 
confultationibus  fcqucndar, 
quan  mutabilcs  hominum  vo- 
luntatcf,  400.2  5 

Lcxcftmcns  finc  cupiditate  & 


dcbent  cnTcconformia  ^5/./^. 
An  in  iibcllo  accufatorioindiciis 
onr.isfis  6c  atteftationibus  pu- 
blLcatis  accufatori  in  dciidi 
plcna  ptobatlone  fuccumbcn- 
ti  dctur  regrciTus  ad  indicia  9c 
praefumptioncs,  novateftium 
produ<5lioncprobandas?  f. 


pcrturbationc.  400.25  jLitigarc  fub  judicc  fufpecio  ni- 
Legcs  c<:rtas  funi  6c  aqaabiii]    misdurumcft.  370  7. 

frouteafptcinntomncs*  401.  Lites  faspetitvlari  juftit!»  Enco- 
Leguleiorum   fchola   craffum     miocommcndantur.  i^^s-  '9- 
criorcmtradit.         4/0  /9  iLitcs circumcidcrcRcip.intereft. 


Lcgcsquareinvcnr».  438.6 
lcges  nihil  (ruftr^  faciunc.  2  C^y 

ir. 

legcs  bcmgnius  funt  intcr 
p-ctand«.qaA  voluntas  •aru'^ 
confervetur.  65.t 

Qui,lcgenon  diftin^oentc,  d 
ftmgu-tco  '  »4 

Lexpriorq  ..-iligatu' 
matata  pcr  novam.     17^  17 

Qrod  V  "5  repcrirtir,  pro 

difp.  »aur.  ,  378. 3? 
Ifexprohii^cns  appcUatiQncr; 


574.22. 

Litigantes  partcs  jufTu  judicif 
CoUcgia.  q^iacpro  fuainfor- 
mationc  confulucrunt  nomt- 
narcdebcnt.  381. 48. 

Litigatorcs  ad  tranfat^ionem 
quando  compclli  pofTincf  410. 

Litis  contcftatio  judicium  c«n* 
ftituit.  ^  20.51, 

an  in  criminalibiu  omirti  pos- 
fit.  20.  yi. 

iiiibus  litcsinlmpcrio  Ro.-nano 
Ppp  i  abbrCYU- 
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abbrcvTarepermilTnm?j:?o./i 
Licig  TC  cum  pari  aiiccps,  cun 
fnpcriorc  furiofum,  cnm  infc- 
riorcfordidum.  i/f- 
LiTigaturicnrcs  quomodo  potcn 
tiumopcr^abutantur.     -28 1 
Lubricumling  :»  ad  pccnam  fa 
cilc  trahi  non  dcbct.     5  27-3 
In  litibus  quld  jnftitiae  advcr 
vcrfumcffcposfit-       3  30.1^ 


^    E  X 

auanre^  magis  morbi  graffantur, 
tant6  mclioribus  mcdicmis 

indiccmus.  ^  3^^'  ^^* 

Moi  crudclisfimus  eft  tyrannus- 
2i8.9.4i3«4; 
\fuia«pecuniari«quam  iniquc 
I    intcidam  cxigantur.  26?.^, 

Mulda  &  poena  confunduntur. 

419.  li. 


Locutio  indctinita'  «quipollcr  Muiaarum  indiaio  &  dctcrmi. 


univcrlaii.  if-  59 

Ludovici  GalllaB  Regis  laudabi- 
lcextmplum.  178. pr 

M. 

Maculaefivc  ftigmata  in  corporc 
humanorcpertaanfint  magis 
indiciam  &  pafti  cum  diabo- 
lo?  ^93 
Magiftratus  officium.  zii.i}- 
Ailacficia  puniri  rcip.  intercft. 

/6.  39. 

MaximiniRomaepraefeaicrudc- 

lc|di(5lum.  ^5,107.6^.  128. 
Medium  politicumcives  &  fub- 

ditos  inofficiorctinendj./84.f. 
Mifericordia  in  dclido  homici- 
clii  punicndo  improbatur.i/ 7  4^ 
Magiftratus  eft  miniftcr  divina? 

voluntatis>&c.  178. 43- 
Magiftratui  non  licet  aliquidin- 

juriosifacere.  3^/.i. 
Omnemalumnafccns  facileop- 

primitur.  Z04. 59. 

malum  inveratum  robuftius 

fierifolet.  3i®4«  39- 


natiojudicircliaacft.  459-9- 
Mutatio  terminonim  mutatcen- 
furam  juris.  49'99> 
mutatnr  faepc  proptcr  mini* 
matn  faai  mutationcm  totum 

juj.  49-  99* 

N. 

NcgUgcntlalata  fcu  fupina  judi- 
cis  propc  fraudem  accedit.  i  f  i.p. 
Noccns  plus  tcmporiscx  abun- 
danti  indulgere  prsftat,quim 
inncccntiex  procclfus  vcldi- 
lationum  coardatione  inferre 
prasjudicium.  252.  m. 

noccntcm  abfolverc  praeftar, 
quam  innoccntc  condemnarc. 

223  25. 

quod  ncmini  nocet  &  alrcri 
prodcft>  de  (acili  eft  concc- 
dcndum.  108.9. 
Nomen  cui  tribuitur  >  cffcaui 
quoque  nominis  adignari  de- 
bct.  zi.52.8.94. 
nomlna  debent  efte  conve- 
nicntia  rcbu.  94- S« 

nomi- 


I   N    D   E  X 

aoniinum  divcr(Tta$  non  mu- Occafionem   dclinqucndi  qui 

imiitcre 


tat  reifubAantiam.    244  pr^ 


I 


praeftatjddidum 


otorietas  cuii  fe  ipfam  oitcn 
dit,  non  efl  ncccfTejUCab  altc- 
ro  oftendatur.  /^.^^^ 
notoriamuita  f»pe  dicuntur 
quaenotorianonfunt.  '^19  \        .  7  4  '  7. 

tam  notoriumnuUumcftdcii  |Opinio  couuui»^  quando  iocu.n 


dicitur.  IC7-  40^ 

Occidcrc  in*^ocentcm  vcl  cum, 
quiconfug*t  adjuftam  dcfeii- 
lioncm,  Mfia  Oim.ii^^m.y  ^.Sc 


<^^  jm,quinh^bere  poificcxcL.- 
lationesvel  occultas  circum 
ftantias  cxcufantcs,     2  3  5pr 

Nov!ca:es  noneiTe  incroduCisndj^ 
omnibus  noturi)  eft.«  B^^^^7 

Quaf  novo  morc  contra  f?rman 
ftatutorum  fada  (untjrcfor- 
marldsScnt.  ^ 

Nullitas  notoria  incrimin 
anin  Camcraaccipjcndi?  6z 


habcat?  U9-»f  'll^'  '/i-jo. 
Opinioni  comiini  mmimc  cft  ad 
hajterccndurn,  quandovclc- 
vidcntcrfalfacft,  8.  /7Z.  30, 
Opinio rationi  contraria,  nil  a- 
iiud  cft,quan[i  faliax  6c  futilc 
j  idicium  &c.  5/5  47. 

O;  cra  realis,  f^umanuum  ad- 
,  otionon  fcmper  rcquiritur,  ut 
quisdicatur  operam  tniiirc  432. 


i2f.<^9.  13^.68.13  i,jQ:-iid»nhacopctafci.-ndaconfi 
Ouando  probctur  cx  non  adi^     dcirandum^  :j^./f. 

267.  2i.|In  partu  muiicri^  qua:nain  pcr- 
oiiod  dc  nullirate  notoriadi-!  fo^io.  rcquiiantur?  ^  4H. 
c:-  r,  ctiam  habct iocum  dc  Odiofa  poiius  funt  rcftringendi 

j  l  iditia.     ,  70.  1 34 

s   qTjcrclam    an  & 


quani  amplianda. 
Proeconccpta  opinio 


quando  inquifitus  eligcre  poifit? 


valer. 
Madat  ovcf, 


45507- 
muitum 

573-  '9- 
qui  lupis  parcic. 
368. 


^ac  $  qu>.re1a&  appcila. 


caufisftriac  &  adunguem  ob- 

Cffafuntrcmcdia.7i  /?^;    fe^vanduscft.  ^  i2.l 

^  '7.  ordo&methodusrcbusinfcrvi- 
e.nonrcs  ordini  dcbent.jc^c?.  17. 
ordo  juris  non  obfcrvatus 
procclTjmScfcntentiam  rcd- 
ditnuilam.  5f./io.2oo.Z7. 
ordinate  non  potcft  aliquid 


Nuiiumcft-ipfojurc 
contra  legcs. 

quotJnulium  cft,  pcrindeiia- 
bicorac  fi  omnmo  fa^um 

nonciTcr.  »^ 
O. 


m 
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agi  «c  hJsqUBSJ  Inorainare  funt 

Qtiibcitcontra  naturam  omcii> 
contracumclVpraB(iunptio.344..:? 
Officii  ncccsfira^excufat.  54.5 
P. 

Pac?s  publlcae  violatorcs  quomo- 
doinCanacra  Impcriali  accu- 
fcntur?  'J^ 
Adpalinodlam  aftio  quojurcfit 
introdua^^  160  J.  zyp.rp. 
an  cum  a<rtionc  injariarum  fivc 
civiliteri  fivccriminalitcr  in- 


fijtuatar,  concurrcrc  posfii? 

.26o.a^3.pr. 

A  Pdulo Apoflolo  ad  Paulam  IC- 
tumqui«nam  mittcndui  fit-^oy 

Palinociia  jjri  fctipto  communi 
incognita  fuit  7 y 

Ubi  locum  habcat^  3 1 )  89. 

An,  qui  parricidmm  committcn 
dumfcit,  &illud  potcft  im- 
pedire  ,  nectamen  impedjt, 
poena  parricidii  aqut  plw^cn 
dtisfit  ,  atqueipfcparricida? 

4  30.pr 

Affirmatur.  ibid.  / 
I.i  hocdelidofororaftansinfan- 
ticidap,rcacft,      451.  B-y^ 

ip.  ^O.  Z! 

Ipfe  Dominni  occidiile  quoquc 
intelligitur.  f 

paIinodiae6(  sftimationispetit^o 
adnnum  idemq^  tenditfere- 
ftitutionem  (amae  &  damni. 

3/0.  52 

Quo  medio  injutiatum  ^onvcB- 


E  5C 

tt!ipalinodiam  atquc  panam 
tfl":gcrcposfii  io^.  15.jc5.17. 
Priratum   interclTc  conccrnir. 

'Jtreus  afl  onc  irjurJarum  con- 
vcntu»  palincdi jui  pcr  nudam 
&  fponrancamdrclarationcm 
valcaidcclinatcjcontra  ratio- 
ncm  jurii  communii  introdH- 
(ftum  cfTcaffcricDn.Carpzov. 

Plurcs  habere  jiidtccs  praeftat  ia 
rebux  aitluii.  ji.  102. 

plurimorum  (cntcntiisconfir- 
marum  judicium  cft  integi  um. 

5  ./oz. 

Ab  peenam  in  dubio  Piinccpf 
fui  indulgentii  rcO  rcn  ih(re 
vidcatur?  /6z  p, 

pcena  homicidii  ordinaria, 
quanco  ex  aiiqua  caufa  vcnit, 
mitiganda  vel  mutanda \u  cjc* 
traordinariarn  qualis  eflc  de- 
beat>^  i7f.3  7, 

El  qualitate  poenas  qnalitas  & 
quamita»  dciidicognofcitur, 

Nen  omnis  poena  ad  fifcum 
fped**t.  417. 

Cui  appiicanda.  41 S  /  /. 

Peccatores  peccatum  puniendo 
peccatumccinitcunt.  237. 

Pociiarum  pcccantiiim  fints  qua- 

anperpanam  ccrporalcm  ad 
vindi<^^acn  prblicam  tcndcn» 
tcmi  ciYiiii  pcrfocutioadda* 

mna 


I  K  D 

#rtna  &  intcreffc  privatorum 
fit  fabiatu>  i8j. 

inpercamratiifiat,&  judici,  & 
^  191.  f. 

«mi  i  poe.ia co;pe)rali5,quam' 

visminiira  ,  major  cft  pani 
pccuaiarii  ,  guamvit  magna. 
^    .  .       .       2  50.1 9. 24yi. 
Participantia  inimica  &  novcrca 

juftniaecft.  4*8,52. 
DoiumargaitScinjuliitiajnotam 

habet.ibid. 
Ea  poflumufj  quaehoneftc  poffa- 

mus.  <6i.io 
Prapjodiciain  jurfe  non  fariifun- 

data  in  confeqaentiam  crahi 

non  dcbcnt.i49.i^,2io.io.;j5 
75.^60.2; 

Fraefumptlo  gravior  opcratur 
plcnam  crcdulitatcm.  7,18 

qaotupicx ea fit?  lii.  2. 

Praefumptioncs  &  conjed^uras 
comminifci  nobis  liberum 
noncft.  Nccdebcntcflcima- 
gmationes.  ^zo.  69, 

Praxis  cft  vcra  legum  intel/e- 
drix.  24.58. 
qui  noneft  pradicus,ad  gubcr- 
nandum  prorfus  eftinhabfiis. 

praxis  iniqua,    54-^09  86. 1 1 

i07.4./54P''MO;Pr 
Praxijquaenam  irrationabilis 
401.15.jc. 

Princcps  ippcllationis  rcccptio 
ncm  denegan5>juri«.diAionem 
£uoad  litaai  caufam  ami(tit 


E  X 


Princeps  eft  Vicariui  Dei.  j  ^^.9. 
.Quodoculusincorporc  *c  ratio 
inanimajhocPrinceps  in  Rep. 

^29»  ro. 

Sub  ono  &  eodcm  Principcopti- 
maeftlegum  jutium^uc  con- 
formitai  5^2,  19. 

Princeps  nihil  magis  debct  fub- 
ditisiquamjus  &  audicntiamj 

Princeps,  qui  crimcn  punire  po- 
teft  ^nonpunit»  non  minui 
cft  reus,  acfi  ipie  perpctraflrct. 

/78.42. 

Princeps  non  modA  in  feipfo  fan- 
dimoniamcxhibcrc,veriim  in 
ofticiaiibuseandem  rcquirere 
cUbet,  ^    ^9/,  90. 

Princeps  nec  Pontifexim6nec 
Judcx  ez  abrupto  rententiam 
ferrcpoteft.  408. 5*5, 

An  in  caufis  fcrvitiorum  i  fubdi« 
tii  prasftandorumcuramhabe* 
ar.  ^  41 4./!. 

Qu»peculiari  ejns  favore  indu- 
(^afunty  cumiis,  quae  in  jure 
fcri  pta  funt  difpofita,  confun* 
dinon  debent.  ^z/.  50» 
non  prx{umitur  quicquam  con- 
tra  juscommunc  ftatucrci  fcd 
cidempotius  feaccommodare 
voluifTe.  I }.  /8» 

idnequaquam  potrft,  inquooc* 
cafio  delinquendi  praebctuc 
27^*40« 

qui  conruetQdlncm  malam  noti 
Q[^<1  conYei|t€ 


I  N  D  E  X 
Cftnvcllit,  deliAopariinvol-  tionei 


vicur. 


177. 


pr.i    probanJi  modus  non  dcbcc 

an  j.is  ofF.nforum  <?itra  fa^^um!  ^(f^^^!'^''!^^^^^^^^ 
corundcm  auffcrrcposfic.i(Jr.9  Nonfufficudiccrc,  fcd  probarc 

Prificipes  quorum  dclidorumi    oportcf.  r  u/ 

gratlaLcrcposlint?i68.4'  i70.fProbatio  ncmini  fubuahcnda 

adminiftratorcs  ,  non  domini  ,  ,  ^         xt^  X^^]t* 

funtjiftitiae  177  4^ 

qu  busleg  basfuntfoluci?/^9  43 
Prjncipis  authoritatcm  nat  jr« 
vincul  jm  fupcrat.      /78  45. 
principi.non  miruj  turpia 
multa fupplicia,  quammedi- 
cofuncra.  222.?.3* 
Privii-gia  app?lIationem  pjohi- 
bcntTa  ftridisfimi  funtintcl- 
Irgenda  &,qnantum  fieri  po 
tcft,  rcftringcnda.     67- «2 9. 
CX  utihiatt  rcip.  intcrpretatio- 

nem  rccipiunt.  67. 
Probationis  fua?  via  ncmini  co- 
araanda,fs:d  potiiis  amplian- 
da  cft         ^    /^i.y  1.8^.11 
nonprobathoccfle  >  q«od  ab 


hoccont*r.git  abcffs.  26/ 
probatio  dabia  contra  advcr, 
fariumnihilprobat.  /lo.  26 
probatio  cft  anima  procclTu 
iitigofi.  '  /24-59» 

probationed  ficiente,  dcficit 
fubftantiacaufae.        124  39 
probationsq  jedeHAum,ncqi 
poc  iam  minucrc  vcl  augere 


potcft 
^'oba 
aliu<< 

inquifitionciquaai  in  accufa*'    conirarius  cft 


P.obari  dcbcnt  fada.      }  17» 
Probatio  quomodb  procedcrc 
dcbcit.  «9. 
Probatioficri  non  dcbct  cxab* 
rupto,  18. 
Probationum  vel  attcftationum 
effcausquaii^?       ^  35f^ 
Eorum  publicat^o  quid  iu.pe- 
diai>5  5<^6  in  jurcSaxonico? 
Probaionaforipiaqualia  cffc  dc- 
bcan'>  394^» 
Proccff  jum  prolixitas  &  aitha^ 
dlusunde^  320  /[. 

Ordo  proccffus  in  crlmioaiibus 
ftndeobfervanduscft  ij^.  J. 
Proceffus  hodicrnus  contra  fa- 
ga$  eft  pcriculofus.  .90.  ^2. 
variis  nuilitatum  vitiis  involu- 
t  is.  ^o.6i  9/  22.  &  zj. 
proccff^iS  criminal^s  jnftiria  in 
calamitofi^fimo  ft^tueft  ct)i9- 
ftituta.  12^.50. 
proccffusciTdinarius  &  reme- 
dium  ordinariumand  ffc:rant? 

20.  51.  2  r  54. 
Provocariabeodem  ad  cundum 
quan Jo d  catur?  ^7»-'4. 


f 'obandiJnnocentiam  modmjDeprovocarionein  canfis  crimi» 
aliuicelerior  Jn  requiraturinj    nalibus  Dn  Carpzov.  fibi  jpfi 


37*-  »/. 
Pxo. 


I    N  D 

Pioceflrns  aceuratorius  ratui>in* 
quilicorius  V.  uruadsfi(nu&  al^) 

Quod  uni  vii  dircAeed  prolii- 
bicum  f  per  aiiam  indirede 
permicciRondfibet.  144.2 

Non  quaevis  quoclUo  refponfum 
nicretur>  fed  ineptareipfam 
refutat. 

Qli^Ii^^^cs  contrariic  uni  eidem- 
quc  rei  fimul  attribui  non  pos 
funr.  ^112.16 

Quoiidiana  propterfui  «tilita- 
um  folemnius  func  dccla- 
randa.  1/9.  21 

Qnaeftorum  &  Prafeftorum  pri- 
£tic^,  qui  inElcd.  Saxonix, 
inrufticos  ob  crimina  ieviu- 
fcula,  inquircrcfoieat,quo- 
modo  (al  V  ari  pos  fic*  271. 
R. 

Rara  in  confideratloncm  haud 


risdifpoltcio^ .  32#io». 
ubicademed  ratiojbiquoq; 
cadcm  jurisd«fpofi:io  Sy.zo*. 

CDjus  rationis  noncxftac  racio* 
cjusrationis  non  eH  liibendi 
ratio^^  ij^iS* 
ex  ratlone  hamana  ctlam  pro  • 
babiliiconcra  cxprcifum  Dei 
mandacum  nil  quicqaamalTc* 
rcndum.  »79*4? 
Ratio     comunislcxad  cmnet 
cafus.  /f. 
Ratio  natcralis  efl  lcx  quosdam 
tacita. 

Prolcge&«quitace  fcrlpta  ha- 
bctur.  joi.S. 
Ubiracio  nacuralis  fefc  oHcndit) 
licicicxexprelTanon  (itjquae- 
rere  legem  infirmitas  eil  intel- 
leftus.  302. /z 

Ratio  iinalis  c(l  anima  CDiusvis 


4^2 


difpoficionis.  jo/.i?* 
vemunt.  289. 2,lftance  identicace ratlonis  nondi- 

cx  iisjura  nonconfticuuncur,  cicur  Hcricxcenfio  &|C.5 14.4/ 
fcdcxhis,  qu«hcqucntcrac-jRaciones  pro  cujusque  arbicrio 


cidufst.  ^      i65.  pr 

Racio eft  anima  Icgls.  6.16.  if o 


cxcoguataetion  funtinftar  le- 
gis  cuftodicndae.         j  i  f.^^. 


cutusqne  difpofitionis  reftringitjQuibus  fimiles.ibid.^ 

dirpofirioncmadiimitesipiiuj  Rcconciliatio  an prtuscum par- 
rationis.  iyo.2.e;..6.l    tcl«fa  ficridcbeac?  161,9. 

racionelcgls  cciTantc  ccffat  Refcrcns  fecundim  rclacumcft 
quoqicjusdirpofirio.ifo.z.6./6     accipicndum.  5.  ij. 

ratio  diwfitatis  quando  affi-  rclatum  incitrttcrcnci  cam  o- 
cnarl  nomniXy  idem  jus  fcrvan-  nrmibus  fuis  qualicatlb  .s.  5  1 5. 
6umt(t?  36.79.1^.40     virtus  dcclarativa  icfcicntis 

Ubicadciiicftratio,ibicadcmju'    irclarofumitm.        5.  13. 

"<^q  q  2,  Kon 


t  N  T>  E  * 

Non«re|ulajii$fumittjr,fed«3f    exiftimaf;  ^  ^  frf/.i^J 

jarc,qaodcft,rcguUfit  Rcas,  injariij  ptobatis  non  tft 

Rclcgacionis  pocna     fit  infi 


•[uanio  imponcncla?  18^7. 

Rcmcdium  unum  ordinarium 
non  facit  Cf  flfare  aliud  ordina- 
riam.  94. 
remcdium  Juris  ordinarium 
Bbi  cxftat>  ibi  ad  extraordina 
riumrccurri  nondebet.iS^./p 

Ilcs>quas  ncdic  part  tas  a^uitati' 
fcidcntitas  rationis,non  funt, 
quoad  jurii  di/polidoncm^  fc- 
parandcc.  36. 9. 

VLcfcriptaPrincipusn  cum  jufti- 

tia  cogrucrc  dcbcnc/  ly./iJrp^  i  j. 

juri  communi  dcrogarc  non  in- 
telliguntur.    141.  8.  / 17. 1 7. 

itafuntaccipicnda,  netcrtioju' 
fuum  aufTcrant.  14/.9.117, 18 

Rcdpifccntcs  quomodo,fpe,mc 
diisquc  ad  vitam  honcfte- fu- 
ftcntandam  priventur?  3^8. 

Rcfponfi  DD.  Tybingenf.  For- 
mula.^^o.  zi.  Quomodoin- 
tcUigenda. 

5<^>)trajaselicita  novalent/i^./^* 

intcrprcrationcm  tccipiunt  ex 
aequitatc,  577.  34.1  J7'9- 
reteriptumDdcisWurtember- 
gfci  imitatione  dignum.  148. 

Idagna»  fapientise  eft  rcvocare 
hominem»  qiiod  mali  locntus 
«ft.  5X6f 

Reus  nullam  pertimefcic  cul- 
(amiquan  cedimereiiiiaunb 


abfolvendus.  #^8  7. 

Quomodo  cnm  eo  procedendum^ 
fi  neget  crimcn  ex  fententia 
D.Carpzov.  ^5^'7* 
Reum  absque  legitimis  indiciii 
id  torturam  efTc  abrcptam# 
quando  appareat?  35^.^0. 
rei  favorabiliores>quiim  aAo« 
res  funt  habendi.  8  ^.m^ 
an  reus  ob  ccr  tum  aliquod  dc- 
li(9:um  quaeftioni  fubjicicn- 
dus»  incidenter  de  alio  ctiam 
crimine  pcrpetrato  ,  de  quo 
nofi  exftant  Icgitima  indicia, 
fr.ediancc  toituia^mccrrog^tri 
queat?  ^  zjo. 
anreusin  jndrcio  accufatorio 
asque  fit  admittcndus  ad  pro- 
bandam  &  dcducendam  fuam 
innoccntiam  qtiocunq-  tcm- 
pore  &  quacunqoe  partc  pro- 
ccflTus,  arquc  inqiiifiiusin  ju- 
dicio  inquifitorio?  252. 
fireiisdclraum  ,  quod  amca 
non  modd  in ipfa  tortura,  fcd 
extralocumtortur»  ad  ratifi- 
candum  dtic^^crat  confeflus> 
in  die  autem  fentcntiaB  exfc- 
iiecutioni  foicnnitcr  conftitu- 
to,  ncgct  &  confesfionem  re- 
vocet  I  aa  nihilominus  non 
obft^nte  ejufifik>di  revocatio- 
ne,  ultimo  fupplkio  fit  affi- 
ciendu^?  20^.  &feqq< 

Adiosttlacioneni  a(%oium  an  lii- 
<|uifitaf 


qiiiiitus  fit  cltandus?  1 58  &feq. 
Rcointegrumcft,  poftpublica- 
tasattcftationcs  concra  perfo- 
nas  &  dida  tcftiam  cxcipcrc. 

1 10. f. 

rotiilitionis  adoraratio.i^z.ii. 

Exrubrica  optima  fumitur  in- 
terprctatio  nigri,  5.  i^. 

An  icus,  pcr  declarationcm  de 
honorc&  bona  (amaadoris, 
ante  !itis  contcftationem  judi- 
cialiter  fadam  ab  adionc  in- 
juriarum  civilitcr  ad  xftima- 
tioncm  intenrata  Jiberecui? 

299. pr 

RcuCieri  fcntcnda  examinatur. 

Ruftici  &  fubditi  quomodo  con- 
tra  Dominos  &.  Nobilci  feft 
defcndcreposfiut?  415.16  ly. 

14.17. 

S. 

Salvus  coBdu4ftui  an  ftatlm  cci- 
fct,cum  fenreniiacondcnatoriai 
inproccfTi  inquifitorio  contra 
rcuracftlata?  /^j.&feqq 

Dc  fanguint  hominii  nuUa  cft 
cunaatiolonga.  ^i.pi.a^.m. 

2ll.(. 

^jgaru»  confeiConibw  pcr  tor- 
ttjraro  crutisan  fit  credcndam? 

2911.^2  8  8.&fcqq 
Ciram  dcnominationibu^ 
«nid  tribuendum?      9P.  m. 
fagf  an  corporalitcr  ad  convc 
tuidiabol»coscvehantor.288.f 
dt  fagii  fuptftiUoi*  &  aniAC' 


D  E  JC 

nngae  apud  DoAoral  invcni.-' 

^  untur.28p.4. 2 ^ 2 .f. 2 ^z.m .  &  f: 
SijusSaxonicum  non  ita  clarum 
cft,  utjuriscommuniscorre- 
dioncm  introducerc  poifir, 
omnino  juxi  communi  ftaa- 
dumcftctiam  in  foro  Saxon»- 

10.260  (n. ^07,^6* 
lusSaxonicum  ftriaisllmceft  ac- 
cipicndum  &  ita  inrclligtn- 
dum,  ut  quam  minimum  Jaedat 
jujcommunc.  -/7  / 1, 1 32.53. 

708.26  351,15-. 
ufus  fori  Saxonici  extra  regio- 
nesSaxonicasrerc  nonextcn-*^ 

,  263.  f. 

luf  Saxonicumcujus  ficroboH'5? 
in  jureSaxonico  quas  attendcn- 
dd?  ibid.  20, 
Saxoncs  antlquicrct  in  judiciis 
conftituendis  remediam  feii- 
ciifimi^invcncrunt.  282.54.^ 
SaxomcorurT.Dodorum  re(pon« 
facujus  fintauto  itarit.^r^.  2 1 
fnfcriptoribuj  leg  iidts  ncrvus 
fapknti«cft  ,  nuili  tcmcre 
credcre  ufurpanti  authorita^ 
tcm  altciios.  12.  30. 

Scriptura  anfitde  effcntia  legh? 

ii^.ii.f. 

Ele<^.  Mauritii  Ocdinat.lud.Cur. 
33on  @ct)mab<|acficn.  302./ j. 

Afeparatis  maliinfcrtur.  t^i.f» 

Sentcnua  contra  cxprciTa  jura 
Jata,cftipfo  jure  nulla.  69, 
ad  fcntcntias  pubiicatiocm  an 

Q^q  I  inquifitui 
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I   N  D 

inquJfitas  fitcitandus? 

Sencent!i  qui  pronunciatur rcii 
qu«(lieni  cfTc  fubjiciendum, 
Tcl  nltimo  fupplicio  vcl  alia 
poena  corporisafflk(ftiva  puni- 
cndum,  in  proceiTu  inquifito- 
riolat^.an  ialvus  condjiflus 
prasftita  cautiou«  idonea  ab  in 
quifito  impetratus,  ftatimces' 
fer,utjudcxeuminocxfpe<fia- 
to  dccendio  confcftim  compre^ 
hcndere8c  fcntcnnamexfecn 
tionimandareposfit?!  ^y.Scfc 
fentcntia  libcllo  dcbct  effo 
conformfs.  2^5. 

Sententia  latain  unaparitcxce- 
ptionem  rei  judicatae,in  altera 
univerfaliterveranoncft,  fcd 
habct  limitariones.      5  i^.f4- 

Sententia  jurefingulari  recepta, 
in  con(equcntiam  non  eft  tra- 
henda. 

Sufpedus  eft,  quifeadjudican 

dum  obtrudir.  j^t^,  52 

-Scntcntia  primain  alterainftan- 

tia  magnum  prsjudicium  fa. 

cit.  i8i.  5^. 

Sententia  fine  probatione  &  le- 

gitimacognicionelata^  nulla 

Etiam  in  judicio  (umario.^p^  15 
Sentcntiae  nnllitas  qualis  fuf 
405.  42 

Sententia;  plurimorum  non  eft 
acquiefccndum.  4»5'f 

Severitas  judicum  criminalium 
pcrftringitur.273.ij.&feqq 


E  X 

Scveritas  fanftisfima  t<c  jiitt.Afi- 
ih^eftj  pcrquam  utihtatipu- 
blicsscop.fuiitur.       177«  4^- 
Sctvitia  exa<ftaan  fubditipiae- 

Itafctcncantur?  4»4- 
Infcivitio  caufisnulla  prselcri- 
ptio:  ibid.  i/* 
A  fimili  argumentum  quanda 
valeat-  26  i.pr. 

SrngulaquaB  non  profunt,quan* 
do  nuilta  cof»ju(Sla  vaicanr.^^^/^ 
Somnui  (aga;umin  equulcoun- 
de  proveniat-  4^2  10. 

Quaefpcciali  jure  &  ajqbirate 
conccfTa  funt,  fpeciaiem  &cx- 
prefl^am  dcrogacionerr  dcfidc- 
ranr.  3  7?-4'-  »^0.14. 

Spccialc  praevalct,  fivefit  pofte- 
riu5,five  ulteriui  compilatum. 

179*^0. 

Statutum  homicidii  reos  fuppJi^ 
cio  mitiofi  puniri  jubens ,  an 
valcat?  n9'4^' 
ftatutacontra  ju$  divinumla- 
tanon  valcnt*  ^"P-^f» 
ftri<Sefunt  accipfenJa.  150  20. 
au  tollereappcllaLioncmpoilini? 

o. 

Stafutibuslmpcrii  incumbitAca- 
dcmiasfuasviris  idoneis  pto- 
viderc^        3^^- 8 1. 3  .g/. 
Stigmata  in  corpore  hnmano  rc- 
pcrta  an  fint  n»agiae&paai  cum 
diaboIoindicium?2f  3.  &feqq. 
Scuprator maritus  poenam  fufti- 
ncnsvcUorporalcm,vel  rele- 


I    N  D 
gatlonls  an  tencatar  nihilomi- 
nus  dotcm  co.  gruam  ptrfcj. 
▼crc  rtuprarat?        19-?  &  fcq. 

Ni  niucnfobril'z^rc  ,  ubi  re$  cft 
clara,  n^htlaliudcd  ,  quam 
pcf  nicioiccrrare  ^18.61. 

Subrogitionis  pcriculum  ubi 
giavius  timcndum. 

Subfta!uiale  quando  omitntt 
n  on  valet  quod  ag*tnr?  80 

Snbyftantialia  proccflTos  iniqn?  j<v- 
d*ccs  quomodo  obfcrvcni^  80. 

Supcrfiuj  fuirrcvifanda  in  omn» 
intciprccatione  &  d TpoCtio- 
ne.  20f.4^. 

SurfOgatum  fapcrcdcbctac  rcti 
nctc  ejus  naturami  cuifurro- 
g4tur.  ^  17-^4 
furrngati  njtura  nonpatiturj 
urcumulctur  cumco,  incuju^ 
locum  fuit  fubrogatum,  2^9 
m.  193. f 

furrogatio  ftatui  &  fiogi  nc- 
quit,niiicxprcAehoc  cautum 
cft.  255^  m.^  19.6^. 

SurpeAus  crimmij  alicuj:  $,  an 
citra  praejudfcium   lc£i  rimar 
inqui^nonis  ri^mcdio.  /.  dtffd- 
mdrt  C.  de  tngen,  mdn.  co  tr-A 
occitl  hafrcdcs  vcl  alium  d  ff 
ipanrcm  dtiposfit?        2  8. /9. 
Omnis-fufpicio  potii^  cft  rej^- 
cicnda,qoamapproba  Ja.  402. 30 
T. 

Taciturnttas  in  cqonlco  unde 
proveniat?  4^- 
Tcftcs  antea  pro  inrormarlone 


E  X 

fusinqui/ittim  produ(Si,an  fe* 
ncantur  in  praefentia  cjus  pras- 
ftarc  juramcncum  de  veritate 
dicenda:.  lo^^m. 
Siab^qiie  citationc  &  prasfcntia 
iiiquiflti  jurent  &  examinen* 
tur,  anexamcn  nullitatis  vi* 
tio  laboTCt.  1 1 1  pr.iio.i  2. 
Eiraminati  parte  non  citata  an 
faciantindicium  adtorturam? 

106.2. 

Extra  articulum  interrogati  nul- 
lam  fidcmfaciunt,  iif.  11. 
Produccns  vidcror  corum  pcrfo» 
nasapprobarc  &  contra  cos- 
dcm  excipcrc  ncquit.  /^/.  27. 
teftimonio  unius  t^ftif  anqois 
damnandus  fit?  284  9.  &  //• 
Teftamcntorum  &  cnntra^l^uDm 
libcrtas  quomodopriecidatur. 

30/.7. 

Textusnnus  Icgis  millc  gloffis 
eft  praefcrendus. 
qui  cum  tcxru  Jegis  navigar, 
/ccurus  navigarc  dicitur.  52. 

72.  2cy,f. 

t^xtusjuriscxprcfTus  omnium 
anthoritatem^communem  o- 
p  nioj  Cfi'  fupcrat.-^r^.f /"2.5/ 
cum  cx  tcxtu  res  clara  cft  ,  o- 
niiiiidirputatioccflat.  .209. f, 
A  torturjB  /cntcntia  an  in  proccs- 
fuinqviiCtionisappcIlari  pos- 
fitl  i8,pr. 
Ciliidf  j  ^rcnon  potcft  forqucri, 
et  am  ro  i  dcber  iigari.  248. 
lorfuraeabufuscft  cxChriniana 


judiciircccpti,  vclalAiadvei.  rcpubl.cxtciminanous.^y^^^T. 


I  •fl 


«d  tonuraman  faciant  indicium  refles 
«x»minati  parte  noB  citataf 

^"'^^.S"^'*/''  illfgitmic  &  injufti  V 

at^ibitafcqoitur  ,  «ft  nuUbiB.     i,  x.m^ 


uttofturxlocuafit,  su*  rtquiranturj-i  ,9.  Qu.bus  comp/rat? 


f.  *i8.  m,  1 
jn  tortura  infliftione  eorporis  dcbHitas  con 
«acranda  ett.  a  ^r.  m,  i4<.  7.^,4  9 

tortura  in  quibus  delii»is  locum  inveniai 
.   .  .  io8.pri^,,f  144.2 

^  echnjcis  originem  traxit.  179,17/. 
ad  tortoratnabsqyclcgitimis  indieiis  tcum 
«/reabreptum,q\iomcdoprob«ur>  118  ^.^f 
Torturagravior  eit  poena  quam  Mtxiusq;  manus 
abfciffio. 

Tcrrrura  ipfa  morredurioreft.  3^7.10! 
JEftprxparafioadmortcm.  jtf^.iS. 

Torturacft  rcmcclium  fubfidiaiiuns  eruend* 
veritatis.  3J$.i8. 

t^iando  ad  torturam  dctur  regreffus?  )  j  9. 1 9 

An,  adlCtorun  refponfum  totmentis  fubjc 
i^us,  innocentiam  fuam  obtinens,  judicem, 

injiiriarum  &Legis  Aquili»  aaionc  ad  rcfart 
ciendum  damnum  &  rtitcrcfre  convenirc 

^PO»fit^  3di  pr 

Al>.Carp2oyio,ncgatur,  3^i.7. 

tjus  vcrba,  vim  infcrunt  CjroIInac  inftiiutioni 
criram;ali.         >  ^^^^^^ 

f  adcm  elt  ratio  de  toto,  quoad  totum,  ^xm  ei\ 
dcpartc.quoadpartcm.  ^i^pr 

Anptoptcrtransaaioncm  fuper  crimineatro 
ciori  trinfpeeie  hortiicidii,cum  occifi  vidua 
libftrif  velagnatis  inium  ,  aliicaufi  ««ncur- 
rente  ,  qu«dcli£Vam  aliquatenus  S  miiitia 
excufat,  ordirjariahomicidii  pctn»  mitigaa 
&  inextraordinariam  muiari  posfit?  1.9.  pr 

<^iod  m  unae5demque  re  turpe  ett,  nof po?ell 
cflc  honcftum.  ,^ 
traosaaioTJut  remlsfid  <IcHBqucnti  apartc 

I«fa  fafta,  vindi6t«public«  nihil  dcrogat.  s  5 4 
itf  159.  2.  190.  f.'i 71.ro.  i  rc.m. 

•n  ea  in  cnminibus  capitalibuj  ,  privatui 
absque  fummimagiftratus  vcuiadcjure  Sa 
xonicofipcrmiifa.^  iCJj.pr  Hc... 

« transaftio  fuper  crimine  atrociori  faciar 
indiciumsJ  torturamf  iSH  14,  is 

In  quibus dcUaia locum  habeat.  170.18.  rii.pt 
V.  ^ 

Verba  dubia,  quahabent  varium  fignificatum 

,    «Ubent  intelligi  «orignificatu,  qui  eft  apcior' 

VnivjrialicfCAspifticuUri  coneluderetoii'li* 


inutilitace<ft  k  f»T6tm  KoBiinlHn  ^a!<l» 
briter  introductatunt,  in  corumcdiutt 
torqucndaMon  funt.  j"'^-*^» 
cniamdchdcum  rcis-concedere  quando  de-* 
bcantp'incfpts:*  '-2  9* 


 »6  .  tr. 

n  qiK^Ui  dcliftis  posfint  Principes.'     17.  m 

Verbatebus,  nottres  rcrbis  dcfervire  dcbeDt» 

1«.  f  j., 

Vcrba  fu»t  fubjugofmentis &eju«figna  funt. 

j07»ii. 

Verifimilitudo  aQte  ^yia  eftattCRdenda, 
quod  veriftaiiile  ,  noniquod  posfibilc  ,  fpe. 
Aandum.  ^  y^f, 

quod  n  >neftT«rofimiIe,  falfiutiseft  imagOb 

7.  i9 

Virgo  ftuprata  conrra  demortui  ftuprttorij 
hatrcdcs  agerepotcft,  ^9  j*  f 

omnis  vcrifimilitudo  collighur  ex  naturaU 
flDquitarc  &ratione.  |ua.  5.  8.  i^.f. 

Qui  arguit  cverifimili  i  ratioDc  naturali  ar- 
gurtedicitur.  |io.  10. 

Vcritas  rerum  gcftaniai-erroribus  aon  ritia  tat 

3  I  pr, 

cam  diligcilter  irt^juirere  8c  juftiiix  Ycftigia 
fequi  dcbani  jud;cc/.  j 
vericai vcntilataclarloreyadit,   37{,  g  51 

1 01 

'<  r  lcas  non  aSeAuil ,  fed  tatroni  s  fiiia  eft,  347,14 
.  ctuftas  crrori  nsnpaarvcinatur.  219.10, 
i^od  oculus  videt,  nemo  fidcliternegat  j  i  .68 
'ntcr  vicam*homini$  Sc  tcmpus  Uborcmque 
proccHus  nulla  poicft  efle  comparatio.  r  i-,e» 
pr-rtat  vitam  &  fangtfinem  hominis  inta. 
ftum  fervare,  quam  poft  vulnerauro  caufaia 
rcmcdium  froltra  fuppcditare.  2*^.23. 
Vulncraiisgladio,  bombatda  vclalio  telo  mot- 
tifcroaiiqucm,  ftatim  in  terram  conciden- 
tem  &  c  vcftigio  morientcBi,  a  judiceautem 
&  Scabinisnon  infpe^ato  cadavcrc  ejusque 
vulncreante  fcpulturam,  an  ordinarii  ho- 
micidii  J>ocn»fitpleOo«du$?    »49«  & 
Volunus&merisconrthuentis  «jt  ratione  roa- 
gis,quam  sx  vctbisoUigitur.  3H.4f 
Volumas  &mcn$  difponcntis  &mioane  ideia 

cfle  dicuniur,  ib:d. 
Virisinjurc  bene  verfatii  ,    doninatc  TeU« 
fummum  cft  dedccus,  ^^. 
Viftus  regulanter  viaori  eondemnitur  ine»- 
penfaiL  ^  120  iv 

Vocabulum  a8<(t6^rM<^/  quid  dnotct.i*»,* 

Zelus  imm«ioden««i  auibttl  «ukocvaa  erro- 
rumcaufa«ft.  «.^  4. 
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